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How do I obtain a warrant to sell a 
judgment debtor’s interest in real 
estate? 

To obtain a warrant to sell a judgment debtor’s interest in 
real estate under Victorian law, you need to apply for a 
Warrant of Seizure and Sale issued by the County Court 
or the Supreme Court of Victoria. The relevant Court 
Rules outline how you do this. You will need to obtain 
evidence of the ownership of real property, usually in the 
form of a titles search indicating the Volume and Folio of 
the property held in the judgment debtor’s name. 

If you already have an unsatisfied Sheriff’s warrant from 
the Magistrates’ Court, you need to upgrade it to a 
Warrant of Seizure and Sale issued by the Supreme 
Court of Victoria. To do this you must follow the process 
detailed in section 112 of the Magistrates’ Court Act 
1989. 

What if there are joint proprietors of 
the property? 

The Sheriff can only sell the judgment debtor’s interest in 
the property. If a spouse or other person has an interest 
in the property, the Sheriff will only sell the proportion of 
the property that belongs to the judgment debtor. 

For example, if the property is valued at $600,000 and 
there is a $400,000 mortgage, the interest is determined 
at $200,000. If there are two people with equal shares 
named on the title but only one on the warrant, the Sheriff 
can sell the interest of the judgment debtor named on the 
warrant. For the purpose of setting a reserve for the 
auction of the property, the judgment debtor’s interest in 
the property would be valued at $100,000. 

What do I need to do before the 
Sheriff can enforce a warrant against 
an interest in real estate? 

An auction cannot take place until a copy of the warrant 
is lodged on the title to the real estate. The Transfer of 
Land Act 1958 provides for a process by which the 
warrant can be recorded on title. A sealed office copy of 
the original warrant together with a statement of lands 
needs to be provided to the Registrar of Titles at Land 
Victoria. This allows for the warrant to be registered on 
title for a period of six months. 

Once the warrant is registered on title you will be 
provided with a Lodgment Summary Report from Land 
Use Victoria. You must provide a copy of the Lodgment 
Summary Report to the Sheriff. 

What happens if the registration of 
the warrant on title expires? 

You must ensure that the registration of the warrant on 
title is valid. Execution of the warrant, including the 
auction and any advertising of the auction, cannot 
continue if the registration of the warrant on title has 
expired. The Sheriff may not proceed with the execution 
of the warrant before the 6 month period expires if the 
sale cannot be completed and a transfer lodged within 
that period. 

If the registration of the warrant on title expires, you may 
be able to renew the registration. To renew the warrant 
on title, obtain another sealed office copy of the warrant, 
a new statement of lands and lodge it with the Registrar 
of Titles. You must immediately advise the Sheriff when 
you renew the warrant on title. 
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What happens if the warrant expires? 

The warrant is the Sheriff’s authority to execute against 
the judgment debtor. Without a valid warrant, all 
execution must cease. 

If the warrant is close to expiry, you can apply to the 
Court for it to be renewed. If you allow the warrant to 
expire, you will need to apply to the Court to have the 
warrant reissued. This is likely to result in further fees 
being charged by the Court and may delay the auction 
process. 

Method of sale 

Under the Supreme Court (General Civil Procedure) 
Rules 2015, the Sheriff may sell interests in real estate by 
public auction only. The Sheriff is not permitted to 
negotiate a sale privately and will not negotiate with 
bidders after the auction. If the reserve price is not met at 
the auction, the property is passed in. 

Auctions are conducted by a Sheriff’s officer and usually 
occur online via Microsoft Teams. Auctions may be held 
onsite where the property is vacant; the Sheriff has 
access to the property; and determines that there are no 
significant risks to the safety of the public or its officers. 
Similarly the Sheriff may allow the property to be open for 
inspection prior to an auction, if the property is vacant or 
the occupier consents and the Sheriff is given access to 
the property and determines that there are no significant 
risks to the safety of the public or its officers. In most 
matters, a property is not able to be inspected prior to 
auction. 

As the Sheriff conducts the auction under the authority of 
the warrant, the Sale of Land Act 1962 does not apply to 
Sheriff’s auctions. For this reason, the Sheriff does not 
provide a vendor’s statement section 32 of the Sale of 
Land Act 1962. 

Costs 

Sheriff’s costs, such as the cost of obtaining a valuation 
and advertising the properly, may be incurred as a result 
of the auction process. These costs are payable out of 
the auction proceeds of the sale. If the property is not 
sold, or if the proceeds of sale do not cover these costs, 
you will be invoiced for the costs following the auction. 
The Sheriff will request a guarantee of costs from you 
when commencing the real estate auction process. 

Advertising the sale 

Under the Supreme Court (General Civil Procedure) 
Rules 2015, the Sheriff is required to advertise the sale 
by giving notice of the time and place of sale and 
particulars of the property, in a manner that the Sheriff 
considers best to give publicity to the sale. The Sheriff will 
request information on the particulars of the property from 
you prior to advertising. The information the Sheriff 
requires from you includes a confirmation of the address 
of the property to be sold; a description of the property 
such as improvements to the land, use or intended use 
of the property (e.g. residential, commercial, farming), 
features (e.g. number of bedrooms, bathrooms, car 
spaces); and location. The more information you are able 
to provide, the better placed the Sheriff is to advertise the 
property. 

Under the Property Law Act 1958, the advertisement for 
the auction must be published in the Government 
Gazette and a newspaper circulating in the area of the 
property, at least one month before the auction date. The 
Sheriff will also advertise the property on 
realestate.com.au. Further advertising will  be considered 
if it will be beneficial to the sale of the property. The 
Sheriff will advise you of how the property will be 
advertised and the approximate costs. 
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Service of the advertisement on the 
judgment debtor 

Before the auction can proceed, the court rules require 
that you personally serve the judgment debtor with a 
copy of the advertisement at least 14 days before the 
date of the intended sale. 

Once you have served the judgment debtor with a copy 
of the advertisement, you must provide the Sheriff with a 
copy of an affidavit of service showing that the judgment 
debtor was served. 

If there is more than one judgment 
debtor, do I have to serve the 
advertisement on all judgment 
debtors? 

Where there is more than one judgment debtor, you 
must serve the advertisement on all judgment debtors. 
The Sheriff can only sell  a judgment debtor’s interest in 
real estate if you have served the judgment debtor with 
the advertisement. If you only serve one judgment 
debtor, then you can only sell the interest of the judgment 
debtor who was served. 

What can I do if I can’t serve the 
advertisement on the judgment 
debtor? 

If you cannot serve a judgment debtor with the 
advertisement (for example, where the defendant is 
avoiding service deliberately), you can make an 
application to the Court for an order for substituted 
service. An order for substituted service allows you to 
serve the advertisement at an address appointed by the 
Court (e.g. a P.O. Box). This must be done a minimum of 
three days before the auction. 

What happens to the proceeds of sale 
if the judgment debtor’s interest in 
real estate is sold at auction? 

If an interest in real estate sells at auction, the Sheriff will 
provide the Contract of Sale to be signed by the parties 
and execute a Transfer of Land with the purchaser. 

 

 

The purchaser is required to pay a 10% deposit on fall of 
the hammer and pay the balance in accordance with the 
terms set out in the Contract of Sale prepared by the 
Sheriff. 

How happens to the proceeds of 
sale? 

The proceeds of sale from a Sheriff’s auction are applied 
against the Sheriff’s costs first and then against the 
judgment debt (including interest and costs). The balance 
(if any) will then be distributed to the judgment debtor. 

Does GST apply to the Sale? 

GST is payable on some types of real property, such as 
commercial property and new residential property. The 
applicability of GST to the sale will vary in each 
circumstance. 

What happens if the judgment 
debtor’s interest in real estate is not 
sold at auction? 

The Sheriff has a duty to sell a person’s interest in real 
estate for a fair and reasonable price. 

If a sale is not achieved at the auction with a reserve 
price, the judgment creditor may request that the Sheriff 
hold another auction with a reserve price. This auction 
would be held after further advertising. 

Alternatively, the judgment creditor can apply to Court 
under the relevant rules for further orders. 

Are there any alternative enforcement 
actions? 

If the judgment debtor’s interest does not sell at auction, 
you may wish to consider alternative enforcement action, 
such as commencing bankruptcy proceedings against 
the judgment debtor. 
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For further information about the 
auction process 

Please contact Sheriff’s Asset and Administration 
Services by email at 
realestatesection@justice.vic.gov.au if you have any 
questions. 

For further information about the fees 
associated with warrant renewal or re-
issue 

Please contact Civil Support by email at 
civilsupport@fines.vic.gov.au or by phone on (03) 9200 
8108, Monday to Friday, 9am to 5pm (except public 
holidays). 


