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1
1.1

1.2

Vexatious Proceedings Act 2014

DEFINITIONS

Acronyms

The following acronyms are used in this legislative guide:

DOJ

ELRO

GLRO

LLRO

LRO

VCAT

VOCAT

VP Act

Department of Justice

Extended litigation restraint order
General litigation restraint order
Limited litigation restraint order

Litigation restraint order (which is the umbrella term for LLROs, ELROs
and GLROs)

Victorian Civil and Administrative Tribunal
Victims of Crime Assistance Tribunal

Vexatious Proceedings Act 2014 (Vic)

Key definitions

The following are key definitions under the VP Act and are adopted in this legislative guide:

1)

2)

3)

4)

5)

under section 4, a person is ‘acting in concert’ with another person if the first person is:

a.
b.
c.
d.

acting on behalf of the other person, or

acting for the predominant benefit of the other person, or
acting on the instructions of the other person, or

acting in collusion with the other person,

but not if the first person is:

e.

f.

g.
h.

a legal practitioner acting for the other person, or

a litigation guardian of the other person, or

a professional advocate within the meaning of section 62(8) of the VCAT Act 1998, or
any other person authorised or required by law to act on behalf of the other person.

‘Court’ is defined in section 3 to mean:

a.

b.
c.
d

the Supreme Court
the County Court
the Magistrates’ Court

in relation to an order under the VP Act that relates to intervention order legislation, the
Children’s Court.

‘interlocutory application’ is defined in section 5 to mean any process by which an
interlocutory proceedings is commenced in an Australian court or tribunal, including a subpoena
but does not include certain specified applications under the intervention order legislation

‘proceeding’ is defined in section 3 to mean any matter in an Australian court or tribunal,
whether civil or criminal, including:

a.

any cause, matter, action, suit, proceeding, trial, complaint or inquiry of any kind within
the jurisdiction of an Australian court or tribunal

any proceeding (including any interlocutory application) taken in connection with or
incidental to a proceeding before an Australian court or tribunal

any appeal, review or other challenge, including an applications for judicial review or an
application for leave to appeal

‘vexatious application’ and ‘vexatious proceeding’ are defined in section 3 to include an
interlocutory application or a proceeding:

a.

that is abuse of the process of a court or tribunal
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b. made to harass or annoy, to cause delay or detriment, or for another wrongful purpose
commenced or pursued without reasonable grounds, or
d. conducted in a way so as to harass or annoy, cause delay or detriment, or achieve
another wrongful purpose
6) ‘vexatious proceeding order’ is defined in section 3 to mean any of the following orders made

by an Australian court or tribunal:
a. an order that a proceeding be stayed or dismissed for being vexatious

b. an order that a person commencing or conducting a proceeding is a vexatious litigant, or
C. any other order that requires the person subject to the order to seek leave of an
Australian court or tribunal before commencing or continuing a proceeding.
7 ‘Victorian court or tribunal’ is defined in section 3 to mean any of the following:

a. the Supreme Court

b. the County Court

C. the Magistrates’ Court
d. the Children’s Court
e. VCAT

f. VOCAT.
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2 INTRODUCTION

This legislative guide is a resource for judicial officers, tribunal members, registry staff, legal
practitioners and other court users who are learning about the new regime provided for by the VP Act
and/or who might seek to refer to the VP Act at some point in the future.

2.1 Background

2.1.1 Importance of regulating vexatious litigation

The effective management and control of vexatious litigation is fundamental to ensure an efficient and
effective justice system and to provide protection to both the courts and the community. Without
adequate controls, vexatious litigants can waste a considerable amount of court time, create backlog in
the court system (which increases delays for meritorious matters), and force community members to
unnecessarily spend time and incur costs in defending frivolous claims.

2.1.2 Parliamentary inquiry into vexatious litigants

In 2008, the Victorian Parliamentary Law Reform Committee (the Committee) conducted an inquiry into
vexatious litigants. The Committee examined the effect of vexatious litigants on the justice system and
the people who are sued by vexatious litigants. It found that, although small in number, vexatious
litigants consume a disproportionate amount of court and tribunal time and resources, which creates
delays in the courts and reduces access to justice for other members of the community with meritorious
claims. The Committee also found that vexatious litigants can have a significant financial and

emotional impact on the people they sue.*

For example, one vexatious litigant brought 77 separate civil and criminal proceedings over an 11-year
period. Many of these proceedings were private prosecutions attempting to summon grand juries to
hear treason charges against judicial officers, government ministers and other public officials. Despite
the fact that these allegations were completely lacking in substance, considerable court time was
required to hear and ultimately dismiss the claims. This not only caused embarrassment,
inconvenience and expense to those involved in the proceedings (who were required to spend time
and money in contesting the baseless allegations), but it also created delays in the court system for
other litigants with genuine claims.

2.1.3 Limitations of the former system

Victoria’s former regime for dealing with vexatious litigants was set out in section 21 of the Supreme
Court Act 1986.% That section allowed the Supreme Court to declare a person to be a vexatious litigant
if they habitually, persistently and without reasonable grounds instituted vexatious proceedings against
the same or different persons. A declared vexatious litigant was restrained from commencing new
proceedings in Victorian courts and tribunals without first obtaining permission from the court (known
as leave).

Section 21 was of limited utility in controlling vexatious behaviour. The Committee identified that:

1) the threshold for making an order was high, which made it difficult to have a person declared a
vexatious litigant and reduced opportunities for early intervention to manage less serious
vexatious behaviour

2) there were insufficient barriers in place to prevent a declared vexatious litigant from bringing
further vexatious proceedings

3) courts and tribunals other than the Supreme Court had limited powers to control vexatious
behaviour in their own jurisdictions
4) in deciding whether the threshold had been satisfied for the making of an order, the Supreme

Court was generally unable to consider important matters, such as relevant proceedings in
other Australian jurisdictions, interlocutory applications and appeals from such applications, or
the manner in which proceedings had been conducted

5) there was a practical difficulty in seeking a vexatious litigant order as such orders could only be
sought by the Attorney-General.

The Committee made a number of recommendations to overcome these limitations and to create a
more effective framework for managing vexatious behaviour. Some of the Committee’s

! Victorian Parliamentary Law Reform Committee, Inquiry into Vexatious Litigants, December 2008.
2 section 21 of the Supreme Court Act 1986 is repealed by section 102 of the VP Act.
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214

2.2
221

2.2.2

2.2.3

224

recommendations were based on the approach to managing vexatious litigants in England and Wales,
including the tiered system of orders. Other recommendations drew on aspects of a Model Bill
approved in 2004 by the then Standing Committee of Attorneys-General (Model Bill).

Other jurisdictions

New South Wales, Queensland, Tasmania, the Northern Territory and the Commonwealth have
implemented the Model Bill, under which the superior courts of each jurisdiction can make an order
restraining a person from commencing further litigation if satisfied that the person has frequently
instituted or conducted vexatious proceedings in Australia.® Similar legislation also exists in Western
Australia.*

Overview of the VP Act

Summary

The VP Act implements a number of the Committee’s recommendations and many aspects of the
Model Bill. It introduces a comprehensive new regime for the management and prevention of vexatious
litigation. Specifically, it provides a range of new powers for the Supreme, County, Magistrates’ and
Children’s Courts and VCAT to manage vexatious behaviour more effectively and at an earlier stage.®

The main purpose of the VP Act is to reform and consolidate the law relating to vexatious proceedings
in courts and tribunals in a way that balances several competing interests, including:

+ the rights of individuals to access the courts®
+ the rights of community members to be protected against repeated vexatious litigation”

+ the public interest in an efficient and effective justice system and that promotes uniformity with
other jurisdictions in the management and prevention of vexatious behaviour.®

The VP Act achieves this balance by giving the courts greater powers to restrict a person’s ability to
pursue vexatious litigation (which protects both the court system and the community), while at the
same time preserving the litigant’s access to the courts by allowing them to bring meritorious litigation.

The approach in the VP Act also ensures that court and tribunal resources can be allocated more fairly
to the determination of meritorious cases, which will reduce delays and enhance access to justice for
members of the community.

The VP Act aligns the existing regimes in relation to vexatious litigants under the Family Violence
Protection Act 2008 and the Personal Safety Intervention Orders Act 2010 (the intervention order
legislation) with the new regime. The VP Act makes specific provision for the Magistrates’ Court and
Children’s Court to make orders in relation to vexatious litigation conducted under those Acts, which
will ensure that a single framework for managing vexatious litigation operates across Victoria.®
Commencement

The commencement date for the VP Act is 31 October 2014.%

Application

The VP Act applies to all civil proceedings and all criminal proceedings in a Victorian court or tribunal.™

Orders that can be made
Under the VP Act, the Courts and VCAT can make:

1) three types of ‘litigation restraint order’ (LRO):
a. a limited litigation restraint order (LLRO) under Part 2

% Vexatious Proceedings Act 2005 (QId), Vexatious Proceedings Act (NT), Vexatious Proceedings Act 2008 (NSW) and Vexatious
Proceedings Act 2011 (Tas). The Access to Justice (Federal Jurisdiction) Amendment Act 2012 (Cth) implemented the Model
Law federally by amending the Family Law Act 1975 (Cth), the Federal Court of Australia Act 1976 (Cth), the Federal
Magistrates Act 1999 (Cth) and the Judiciary Act 1903 (Cth).

* Vexatious Proceedings Restriction Act 2002 (WA).

® Minister's second reading speech, Legislative Assembly, 19 February 2014.

® Section 1.

” Minister's second reading speech, Legislative Assembly, 19 February 2014.

8 Section 1.

° Minister's second reading speech, Legislative Assembly, 19 February 2014.

1% Section 2.

! Section 6(1).
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2.2.5

b. an extended litigation restraint order (ELRO) under Part 3
C. a general litigation restraint order (GLRO) under Part 4*
2) an acting in concert order under Part 5
3) an appeal restriction order under Part 6
4) an order granting leave to proceed under Part 8
5) an order varying or revoking an LRO under Part 9.

Each of these orders is discussed in detail later in this guide.
VOCAT may also make certain orders under the VP Act.

Appendix 1 sets out a series of flowcharts explaining the processes involved in applying for orders
under the VP Act.

Appendix 2 sets out the orders that each Victorian court or tribunal may make under the VP Act.

Effect on existing powers of courts and VCAT

The VP Act does not take away any existing powers of the courts or tribunals to control their own
proceedings.” For example, the courts may still bring contempt of court proceedings if appropriate, or
summarily dismiss a proceeding that is vexatious or that has no real prospect of success.

However, to the extent that there is any inconsistency with the courts’ current powers (other than the
courts’ inherent or implied powers) and the VP Act, the provisions of the Act will prevail to the extent of
that inconsistency.™

2 A GLRO can only be made by the Supreme Court of Victoria. See further, heading 5.
'3 Sections 6(2) and 8.
4 Section 7.
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3.1

3.2

3.3

LIMITED LITIGATION RESTRAINT ORDERS

Part 2 of the VP Act provides for the making of LLROs.

Appendix 1 contains a flowchart that sets out the procedure for applying for an LLRO.

What is the effect of an LLRO?

An LLRO may prevent a person from continuing or making further interlocutory applications or
specified types of interlocutory applications in a particular proceeding without first obtaining leave of
the court or VCAT to do so." The order lasts for the duration of the proceeding.*

The making of an LLRO does not affect the person’s right to make applications in other proceedings or
to continue or commence other proceedings."

When an LLRO is made, any existing applications that would contravene the terms of the order are
deemed to be stayed, and any new applications made in contravention of the order are deemed to be
of no effect.”® This means that if there is an oversight and the application is allowed to be commenced
in the court or VCAT, other parties are not required to take any steps to have the contravening
application dismissed.

Who can apply for an LLRO?

The court or VCAT may make the LLRO in respect of a person who is a party to a proceeding in that
court or VCAT (as the case requires) on its own motion or on the application of;

1) the Attorney-General®™

2) if the person has made a vexatious application against another person, that other person, or

3) a person who has a sufficient interest in the matter.”

Other than the Attorney-General, a person applying for an LLRO must seek leave of the court or VCAT
in which the proceeding is being heard.” The court or VCAT must not grant leave unless satisfied that

there is merit in the application and that the granting of the application would not be an abuse of
process.?

When can an LLRO be made?

An LLRO can be made where a person has made two or more vexatious interlocutory applications in
the relevant proceeding.” In making the order, the court or VCAT may take into account any matter it
considers relevant including:

1) any interlocutory application made by the person, or an entity controlled by the person, in any
Australian court or tribunal

2) the existence of any order made by an Australian court or tribunal against the person or an
entity controlled by the person

3) any other matter relating to the way in which the person conducts or has conducted litigation.*
The courts and VCAT must not make an LLRO without hearing the person who will be subject to the

order, or giving them an opportunity to be heard.*® The court or VCAT may order that submissions be
made in writing or given at an oral hearing.*

'* Section 12.

'® section 15.

7 Section 14.

'8 Section 13.

9 For the purposes of deciding whether to make an application for an LLRO against a person, the Attorney-General may request
a Victorian court or tribunal to provide a copy of documents held by that court or tribunal in relation to an interlocutory
application made or a proceeding commenced by the person. The court or tribunal is authorised by the VP Act to provide the
Attorney-General with a copy of the requested documents: section 43.

% gections 10(1) and 11(4).

- Section 10(2).

2 3ection 10(3).

% gection 11(1).

 Section 11(2).

% Section 45(1).

% Section 45(3).
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4 EXTENDED LITIGATION RESTRAINT ORDERS

Part 3 of the VP Act provides for the making of ELROs.

There are two different types of ELROs that can be made under the VP Act, one of which is general in
nature and one of which relates specifically to proceedings under the intervention order legislation.
Only the Magistrates’ Court and the Children’s Court can make ELROs that relate to intervention order
legislation.

Appendix 1 contains a flowchart that sets out the procedure for applying for an ELRO.

4.1 ELROs (general)

4.1.1 What is the effect of an ELRO (general)?
The first type of ELRO has the following features:

1) The order may prevent a person from continuing or commencing any legal proceedings against
a specified person or other entity, or in relation to a specified matter, without first obtaining leave
to do so.”

2) Orders made by jurisdictions other than the Supreme Court only restrain proceedings in the
jurisdiction that made the order.”® For example, an order made by the County Court only
restrains litigation in the County Court and does not affect the person’s right to commence
proceedings in other jurisdictions. However, orders made by the Supreme Court have a general
application and restrain litigation in all Victorian courts and tribunals.?

3) The order can be made where a person has frequently commenced or conducted vexatious
proceedings against the specified person or other entity or in relation to the specified matter.*
4) The order lasts for the period of time specified in the order, which can be indefinitely. The

duration can also be extended.*

5) When an ELRO is made, any existing applications or proceedings that would contravene the
terms of the order are deemed to be stayed, and any new applications made or proceedings
commenced in contravention of the order are deemed to be of no effect.® This means that if
there is an oversight and the proceeding is allowed to be commenced in the court or VCAT,
other parties are not required to take any steps to have the contravening proceeding dismissed.

4.1.2 Who can apply for an ELRO (general)?

The court or VCAT may make an ELRO in respect of a person on its own motion or on the application
of:

1) the Attorney-General®

2) if the person has commenced or conducted a vexatious proceeding against another person, that
other person, or
3) a person who has a sufficient interest in the matter.*

Other than the Attorney-General, a person applying for an ELRO must seek leave of the court or VCAT
in which the order is sought.*® The court or VCAT must not grant leave unless satisfied that there is
merit in the application and that the granting of the application would not be an abuse of process.*

4.1.3 When can an ELRO (general) be made?

An ELRO can be made where a person has frequently commenced or conducted vexatious
proceedings against another person or other entity or in relation to a matter.*” In making the order, the
court or VCAT may take into account any matter it considers relevant including:

" sections 20, 21, 22(1), and 24.

% 3ections 21, 22(1), and 24.

* Section 20.

% section 17(1).

® Section 27.

% Section 25.

* For the purposes of deciding whether to make an application for an ELRO against a person, the Attorney-General may request
a Victorian court or tribunal to provide a copy of documents held by that court or tribunal in relation to an interlocutory
application made or a proceeding commenced by the person. The court or tribunal is authorised by the VP Act to provide the
Attorney-General with a copy of the requested documents: section 43.

% Sections 16(1) and 17(4).

* Section 16(2).

% Section 16(3).

PUBLIC DOMAIN Page 11 of 41



Civil Law Policy Vexatious Proceedings Act 2014

1) a proceeding commenced or conducted by the person, or an entity controlled by the person, in
any Australian court or tribunal

2) the existence of any order made by an Australian court or tribunal against the person or an
entity controlled by the person

3) any other matter relating to the way in which the person conducts or has conducted litigation.*

The courts and VCAT must not make an ELRO without hearing the person who will be subject to the
order, or giving them an opportunity to be heard.*® The court or VCAT may order that submissions be
made in writing or given at an oral hearing.*

4.2 ELROs (intervention order legislation)

4.2.1 What is the effect of an ELRO (intervention order legislation)?
The second type of ELRO, which relates to intervention order legislation, has the following features:

1) The order may prevent a person from continuing or commencing legal proceedings in the
Magistrates’ Court or the Children’s Court under the intervention order legislation against a
specified person or his or her child, or in relation to a specified matter, without leave.*

2) The order does not affect the person’s right to commence proceedings under legislation other
than the intervention order legislation or to commence proceedings in other jurisdictions.*

3) The order can be made where a person has frequently commenced or conducted vexatious
proceedings under the intervention order legislation against the specified person or in relation to
the specified matter.* Proceedings conducted under legislation other than the intervention order
legislation are not relevant to this order.

4) The order lasts for the period of time specified in the order, which can be indefinitely. The
duration can also be extended.*

5) When an ELRO is made, any existing applications or proceedings that would contravene the
terms of the order are deemed to be stayed, and any new applications made or proceedings
commenced in contravention of the order are deemed to be of no effect.* This means that if
there is an oversight and the proceeding is allowed to be commenced, other parties are not
required to take any steps to have the contravening proceeding dismissed.

4.2.2 Who can apply for an ELRO (intervention order legislation)?

The Magistrates’ Court or Children’s Court may make an ELRO that relates to intervention order
legislation in respect of a person on its own motion or on the application of:

1) the Attorney-General*

2) if the person has commenced or conducted a vexatious proceeding under intervention order
legislation against another person, that other person, or
3) a person who has a sufficient interest in the matter.”

Other than the Attorney-General, a person applying for an intervention order ELRO must seek leave of
the Magistrates’ Court or the Children’s Court.* The court must not grant leave unless satisfied that
there is merit in the application and that the granting of the application would not be an abuse of
process.*

%" Section 17(1).

% Section 17(2).

% Section 45(1).

“° Section 45(3).

I Sections 22(2) and 23(1).

2 Section 26(4)(b) and (c).

“% Section 19.

“ Section 27.

“® Section 25. Note that this provision is expressed to be subject to the terms of the ELRO.

“® For the purposes of deciding whether to make an application for an ELRO against a person, the Attorney-General may request
a Victorian court or tribunal to provide a copy of documents held by that court or tribunal in relation to an interlocutory
application made or a proceeding commenced by the person. The court or tribunal is authorised by the VP Act to provide the
Attorney-General with a copy of the requested documents: section 43.

7 Section 18(1).

“8 Section 18(2).

“ Section 18(3).
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The Magistrates’ Court or Children’s Court must send a copy of an application for an ELRO that relates
to intervention order legislation to the person who it is proposed will be protected by the order and the
person who it is proposed will be subject to the order.®

4.2.3 When can an ELRO (intervention order legislation) be made?

The Magistrates’ Court or the Children’s Court can make an intervention order ELRO where a person
has frequently commenced or conducted vexatious proceedings under intervention order legislation
against another person or other entity or in relation to a matter.®* In making the order, the Magistrates’
Court or Children’s Court may take into account any matter it considers relevant.* The order must
include a statement of reasons.*

The Magistrates’ Court or the Children’s Court must not make an ELRO that relates to intervention
order legislation without hearing the person who will be subject to the order and the person who will be
protected by the order, or giving those persons an opportunity to be heard.* The court may order that
submissions be made in writing or given at an oral hearing.”

4.2.4 Finding out about the making of an ELRO (intervention order legislation)

Where the Magistrates’ Court or Children’s Court has made an ELRO that relates to intervention order
legislation, that court must give a copy of the order to:

1) the person subject to the order

2) the person protected by the order

3) if the applicant is not the person protected by the order, the applicant.*

%0 Section 44.
* Section 19(1).
*2 Section 19(2).
%% Section 46.
* Section 45(2).
* Section 45(3).
% Section 49.
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5.1

5.2

5.3

GENERAL LITIGATION RESTRAINT ORDERS

Part 4 of the VP Act provides for the making of GLROs.

Appendix 1 contains a flowchart that sets out the procedure for applying for a GLRO.

What is the effect of a GLRO?

A GLRO may prevent a person from continuing or commencing any legal proceedings in a Victorian
court or tribunal without first obtaining leave to do so.”

The order lasts for the period of time specified in the order, which can be indefinitely. The duration can
also be extended.*®

When a GLRO is made, any existing applications or proceedings that would contravene the terms of
the order are deemed to be stayed, and any new applications made or proceedings commenced in
contravention of the order are deemed to be of no effect.* This means that if there is an oversight and
a prohibited proceeding is allowed to be commenced in the court or VCAT, other parties are not
required to take any steps to have the contravening proceeding dismissed.

Who can apply for a GLRO?

Only the Attorney-General can apply for a GLRO, although the Supreme Court may also make such an
order on its own motion. ®

For the purposes of deciding whether to make an application for a GLRO against a person, the
Attorney-General may request a Victorian court or tribunal to provide a copy of documents held by that
court or tribunal in relation to an interlocutory application made or a proceeding commenced by the
person. The court or tribunal is authorised by the VP Act to provide the Attorney-General with a copy of
the requested documents.®

When can a GLRO be made?

A GLRO can be made only by the Supreme Court constituted by a judge of that court, and only where
a person has persistently and without reasonable grounds commenced or conducted vexatious
proceedings.®

In making the order, the Supreme Court may take into account any matter it considers relevant

including:

1) a proceeding commenced or conducted by the person, or an entity controlled by the person, in
any Australian court or tribunal

2) the existence of any order made by an Australian court or tribunal against the person or an
entity controlled by the person

3) any other matter relating to the way in which the person conducts or has conducted litigation.®
The Supreme Court must not make a GLRO without hearing the person who will be subject to the

order, or giving them an opportunity to be heard.*® The Supreme Court may order that submissions be
made in writing or given at an oral hearing.®

7 Section 30.

%8 Section 33.

% Section 32.

% Sections 28 and 29(4).
®! Section 43.

%2 Section 29(1).

% Section 29(2).

% Section 45(1).

% Section 45(3).
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6.1
6.1.1

6.1.2

6.1.3

6.2
6.2.1

6.2.2

ACTING IN CONCERT ORDERS

Part 5 of the VP Act provides for the making of acting in concert orders.

There are two types of acting in concert orders: one that can be made by the courts and VCAT
generally, and one that can be made by the Magistrates’ Court or Children’s Court against a person
who is acting in concert with a person who is subject to an ELRO that relates to intervention order
legislation.

Acting in concert orders (general)

What is the effect of an acting in concert order (general)?

The courts and VCAT can make a range of orders against a person acting in concert with a person
who is subject to an order made under the VP Act. This includes an order that the person is subject to
an LLRO or an ELRO on the same terms as the person who is already subject to an LRO or on any
other terms considered appropriate. The courts and VCAT may also strike out an interlocutory
application made by the person, stay a proceeding commenced by the person or order the person to
pay the costs of the relevant application or proceeding.®

Who can apply for an acting in concert order (general)?

A court or VCAT may make an order in respect of a person who is acting in concert with a person who
is subject to an LRO on its own motion or on the application of:
1) a person who applied for the LRO to which that other person is subject, or

2) a person named in an interlocutory application or a proceeding that, if made or commenced by
the person who is subject to the LRO, would contravene the terms of that LRO.*

When can an acting in concert order (general) be made?

A court or VCAT may make an order in respect of a person who is acting in concert with a person who
is subject to an LRO if it is satisfied that:

1) the first mentioned person has made an interlocutory application or commenced a proceeding,
and

2) the interlocutory application or proceeding, if made or commenced by the person who is subject
to the LRO, would contravene the terms of that LRO.*

The court or VCAT must not make an acting in concert order without hearing the person who will be
subject to the order, or giving them an opportunity to be heard.® The court or VCAT may order that
submissions be made in writing or given at an oral hearing.™

Acting in concert orders (intervention order legislation)

What is the effect of an acting in concert order (intervention order legislation)?

The Magistrates’ Court and Children’s Court can make a range of orders against a person acting in
concert with a second person who is subject to an ELRO that relates to intervention order legislation,
including making an order that the first person is subject to an ELRO on the same terms as the second
person.™

Who can apply for an acting in concert order (intervention order legislation)?

The Magistrates’ Court and Children’s Court may make an order in respect of a person who is acting in
concert with a person who is subject to an ELRO that relates to intervention order legislation on its own
motion or on the application of:

1) a person who applied for the ELRO to which that other person is subject, or

% Section 35(3).
®7 Sections 34 and 35(2).
% Section 35(1).
% Section 45(1).
" Section 45(3).
™ Section 36(3).
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2) a person named in an interlocutory application or a proceeding that, if made or commenced by
the person who is subject to the ELRO, would contravene the terms of that ELRO.™

6.2.3 When can an acting in concert order (intervention order legislation) be made?

The Magistrates’ Court and Children’s Court may make an order in respect of a person who is acting in
concert with a person who is subject to an ELRO that relates to intervention order legislation if it is
satisfied that:

1) the first mentioned person has commenced a proceeding under intervention order legislation,
and

2) the proceeding, if commenced by the person who is subject to the ELRO, would contravene the
terms of that ELRO.™

The Magistrates’ Court or the Children’s Court must not make an acting in concert order that relates to
intervention order legislation without hearing the person who will be subject to the order and the person
who will be protected by the order, or giving those persons an opportunity to be heard.”™ The court
may order that submissions be made in writing or given at an oral hearing.”™

6.2.4 Finding out about the making of an acting in concert order (intervention order
legislation)
Where the Magistrates’ Court or Children’s Court has made an acting in concert order that relates to
intervention order legislation, that court must give a copy of the order to:
1) the person subject to the order
2) the person protected by the order
3) if the applicant is not the person protected by the order, the applicant.™

"2 Sections 34 and 36(2).
"% Section 36(1).

™ Section 45(2).

" Section 45(3).

"® Section 49.
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7.1
7.1.1

7.1.2

7.2
7.2.1

APPEAL RESTRICTION ORDERS

Part 6 of the VP Act provides for the making of appeal restriction orders.

There are two types of appeal restriction orders: one that can be made by the courts and VCAT
generally, and one that can be made by the Magistrates’ Court or Children’s Court against a person
who is subject to an ELRO that relates to intervention order legislation.

In both scenarios, an appeal restriction order made by a court or VCAT does not affect a person’s right
to make or continue another type of interlocutory application in a Victorian court or tribunal, or to
commence or continue a proceeding in a Victorian court or tribunal (other than the appeal).”

The order lasts for the duration specified in the order, which may be indefinitely. The duration can also
be extended.™

When an appeal restriction order is made, any existing applications for leave to appeal that would
contravene the terms of the order are deemed to be stayed, and any new applications for leave to
appeal made in contravention of the order are deemed to be of no effect.” This means that if there is
an oversight and a prohibited application for leave to appeal is allowed to be commenced, other parties
are not required to take any steps to have the contravening application dismissed.

Appeal restriction orders (general)

What is the effect of an appeal restriction order (general)?
Supreme Court

An appeal restriction order made by the Supreme Court may prevent a person subject to an LRO from
appealing a decision by a Victorian court or tribunal to refuse the person leave to make or continue an
interlocutory application or to commence or continue a proceeding.®

Other courts and VCAT

An appeal restriction order made by the County Court, Magistrates’ Court or VCAT may prevent a
person subject to an LRO from appealing a decision by the relevant court or by VCAT to refuse leave
to:

1) make or continue an interlocutory application in a proceeding in the relevant court or in VCAT
(as the case requires), or
2) commence or continue a proceeding in the relevant court or in VCAT (as the case requires).*

When can an appeal restriction order (general) be made?

The order can be made where a person has frequently made vexatious applications seeking leave to
bring new proceedings. The court or VCAT must also be satisfied that it is in the interests of justice to
make the order.*

The court or VCAT must not make an appeal restriction order without hearing the person who will be
subject to the order, or giving them an opportunity to be heard.*® The court or VCAT may order that
submissions be made in writing or given at an oral hearing.*

Appeal restriction orders (intervention order legislation)

What is the effect of an appeal restriction order (intervention order legislation)?

The Magistrates’ Court or the Children’s Court may make an appeal restriction order in respect of a
person who is subject to an ELRO that relates to intervention order legislation. Such an order may
prevent a person subject to the ELRO from appealing a decision of the relevant court to refuse the
person leave to make or continue a proceeding in that court.®

" Section 41.

® Section 42.

" Section 40.

8 Section 37(2).

& Section 38(2).

8 Sections 37(1) and 38(1).
8 Section 45(1).

8 Section 45(3).

% Section 39(2).
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71.2.2

7.2.3

When can an appeal restriction order (intervention order legislation) be made?

The order can be made where a person has frequently made vexatious applications seeking leave to
proceed. The relevant court must also be satisfied that it is in the interests of justice to make the
order.®

The Magistrates’ Court or the Children’s Court must not make an appeal restriction order that relates to
intervention order legislation without hearing the person who will be subject to the order and the person
who will be protected by the order, or giving those persons an opportunity to be heard.®” The court may
order that submissions be made in writing or given at an oral hearing.®

Finding out about the making of an appeal restriction order (intervention order
legislation)

Where the Magistrates’ Court or Children’s Court has made an appeal restriction order that relates to
intervention order legislation, that court must give a copy of the order to:

1) the person subject to the order

2) the person protected by the order

3) if the applicant is not the person protected by the order, the applicant.®

& Section 39(1).
¥ Section 45(2).
8 Section 45(3).
% Section 49.
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8.1
8.1.1

8.1.2

8.1.3

8.1.4

8.1.5

ORDER GRANTING LEAVE TO PROCEED

A person subject to an LRO must apply for leave to proceed in order to make or continue an
interlocutory application that is prohibited by the LRO or to continue or commence a proceeding that is
prohibited by the LRO. Part 8 of the VP Act provides for the making of orders granting such leave.

Appendix 1 contains flowcharts that set out the procedure for applying for leave to proceed.
Procedural matters

In which forum should the application for leave be filed?

The leave application must generally be made to the court or VCAT that made the order.*® However, in
the case of an ELRO or GLRO made by the Supreme Court, the leave application must be made to the
court or tribunal in which the proposed proceeding would be heard, unless the order otherwise requires
the Supreme Court to hear and determine the leave application.®* It will be up to the Supreme Court,
when making the relevant order, to specify which court or tribunal is to hear the leave application.

What is a person required to disclose in his or her application?
An application for leave to proceed must disclose the following:

1) all previous leave applications made by the person

2) details of previous vexatious applications, vexatious proceedings and applications or
proceedings which have been stayed or dismissed on the basis of being made, commenced or
conducted without merit

3) an explanation as to how the leave application is materially different to previous applications
4) all material facts known to the applicant, whether adverse to or supportive of the application.®

Can the registry refuse to accept the application?

The principal registrar (or equivalent) of the relevant court or tribunal can refuse to accept a leave
application for filing, without the direction of the court or tribunal, if he or she is not satisfied that the
application is materially different to a previous unsuccessful application.*

Is the proposed respondent notified about the leave application?

The proposed respondent is only notified about the leave application if the court or tribunal considers
that the application should proceed. The applicant for leave is prevented from notifying relevant
persons about the leave application unless and until the court or tribunal directs him or her to notify
those persons or otherwise makes an order in relation to notification.*

If the proposed respondent is notified, he or she will be given an opportunity to be heard in relation to
the leave application.” The court or VCAT may order either written submissions or oral submissions at
its discretion. * Other relevant persons are also notified and given an opportunity to be heard, including
the Attorney-General and the person who applied for the LRO to which the application for leave
relates.”

This approach ensures that those named in a proposed application or proceeding are not put to the
time and expense of contesting a leave application that the court or tribunal considers, on the basis of
the leave application and the material disclosed, should not proceed.*

Does the leave application need to be heard orally?

There is a presumption in the VP Act that leave applications will be determined on the papers.
However, the court or tribunal may conduct an oral hearing if there are exceptional circumstances and
it is appropriate to do so in the interests of justice.*

% Sections 50(1), 52(3).

> Sections 52(4), 54(2).

%2 Section 56.

% Section 57.

% Sections 59, 60(1), 61(1).

% Section 62(1).

% Section 62(2).

7 Sections 60(2), 61(2).

% Minister's second reading speech, Legislative Assembly, 19 February 2014.
% Section 63.
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8.2
8.2.1

8.2.2

Substantive matters

What is the threshold for granting leave?

Under the former section 21of the Supreme Court Act 1986, leave could only be granted if the
proposed proceeding were not an abuse of process. This was a relatively low threshold and was
readily satisfied.'®

By contrast, the VP Act requires an applicant for leave to establish that the proposed proceeding will
not be vexatious and that there are reasonable grounds for bringing the proceeding.* This will require
the applicant to establish that the proposed proceeding has a proper basis, for example with evidence
as to the factual foundations of the proceeding. If these matters are not established, the leave
application will be dismissed.

The court or tribunal may also impose conditions on the grant of leave, for example by requiring that
the applicant give security for costs.

What powers do the courts and tribunals have to dismiss leave applications?

In addition to dismissing an application for leave if not satisfied that the proposed proceeding will not
be vexatious and that there are reasonable grounds for the proceeding, the relevant court or tribunal
may dismiss the leave application if not satisfied that the application is materially different to a previous
unsuccessful leave application made by the person.'®

100

Minister's second reading speech, Legislative Assembly, 19 February 2014.

101 Sections 51, 53, 55.
102 5action 58.
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9.1

9.2

9.3

9.4

VARIATION AND REVOCATION ORDERS

Part 9 of the VP Act provides for the making of variation and revocation orders.

Appendix 1 contains a flowchart that sets out the procedure for applying for variation or revocation of
an LRO.

When can a litigation restraint order be varied or revoked?

The court or VCAT that made an LRO may vary that order in any manner considered appropriate, or
may revoke the order, if it considers it is in the interests of justice to do s0.'”® The person subject to the
LRO can apply for the variation or revocation of the order, but only with leave of the relevant court or
VCAT.*™ The court or VCAT may also vary or revoke the order on its own motion.*®

Is the person who applied for the LRO notified about the
application?

The person who applied for the LRO is notified only if the court or tribunal considers that the
application for variation or revocation should proceed. As with the process for applications for leave to
proceed, the applicant is prevented from notifying relevant persons about the application unless and
until the court or tribunal directs them to notify those persons or otherwise makes an order in relation to
notification.'*®

Where a person has been given notice that the court or VCAT proposes to determine the application of
another person (who is the subject of an LRO) for revocation or variation of an LRO, the court or VCAT
may receive written or oral submissions from the first person in relation to that application.*

Does there need to be an oral hearing for the application?

As with applications for leave to proceed, there is a presumption that applications for variation or
revocation will be determined on the papers. However, the court or VCAT may conduct an oral hearing
if there are exceptional circumstances and it is appropriate to do so in the interests of justice.'®

What does a variation or revocation application prevention order do
and when can it be made?

A variation or revocation application prevention order may prevent a person from continuing an
application for leave to vary or revoke an LRO or from making further applications for leave to vary or
revoke an LRO.**

The order may be made if the person has frequently made vexatious applications for leave to vary or
revoke an LRO.™

The order lasts for the period of time specified in the order, which may be indefinitely. The duration
may also be extended.**

198 Section 69(1).

194 sections 65, 69(2)(b).
105 Section 69(2)(a).

1% sections 66, 67.

97 Section 70(1) and (2).
108 gection 71.

109

Section 74(4). See, generally, Part 9, Div 2.

19 gection 74(1), (2).
1! Section 77.
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10 APPEALS

Part 10 of the VP Act provides for appeals, which can only be commenced once the Supreme Court
has granted leave to appeal.

Appendix 1 contains a flowchart that sets out the procedure for appeals.

10.1 Which decisions can be appealed under the VP Act?

A person may apply to the Supreme Court for leave to appeal the following decisions:

1) a decision to refuse leave to apply for an LRO

2) a decision to make, or refuse to make, an LRO or an acting in concert order

3) a decision to vary or revoke, or refuse to vary or revoke, an LRO

4) a decision to refuse an application for leave to proceed (unless an appeal restriction order is in

place, in which case an appeal is not available from such decisions).

An appeal is only available on a question of law.**

10.2 Is the proposed respondent notified about the leave application?

The proposed respondent is notified only if the Supreme Court considers that the application for leave
to appeal should proceed. As with applications for leave to proceed and applications to vary or revoke
an LRO, the applicant is prevented from notifying relevant persons about the leave application unless
and until the court or tribunal directs him or her to notify those persons or otherwise makes an order in
relation to notification.™

Where a person has been given notice that the Supreme Court proposes to determine the application
of another person (who is the subject of an LRO) for leave to appeal, the Court may consider written or
oral submissions from the first person in relation to that application.™

10.3 Does there need to be an oral hearing for the leave application?

As with applications for leave to proceed and applications to vary or revoke a litigation restraint order,
there is a presumption that applications for leave to appeal will be determined on the papers.**®

12 gaction 79.

13 Sections 80, 81, 82.
14 Section 83(1), (2).
15 Section 84.
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11
11.1

11.2
11.2.1

11.2.2

OTHER MATTERS

Publication of orders

The courts and VCAT are required to notify the Attorney-General about certain orders made under the
VP Act™®, and the Attorney-General is required to publish a copy of those orders in the Government
Gazette.™” The Attorney-General may also choose to publish details of the orders made in another
Way.118

A copy of an order that relates to intervention order legislation must have removed from it the name of
any person protected by the order, including a child of that person, unless the court when making the
order otherwise directs.™

Effect on litigants previously declared vexatious

Supreme Court Act 1986

The VP Act deems declared vexatious litigants to be subject to a GLRO on the same terms as the
terms of the order under section 21 of the Supreme Court Act. The provisions of the VP Act apply to
the person, including the additional requirements when making applications for leave to bring further
proceedings.” For example, if a declared vexatious litigant wants to bring new proceedings, he or she
will be required to disclose various matters and establish that the proposed proceeding is not vexatious
and that there are reasonable grounds for the proceeding.

Intervention order legislation

Similarly, the VP Act provides that historical orders declaring a person to be vexatious under
section 193 of the Family Violence Protection Act 2008 or section 165 of the Personal Safety
Intervention Orders Act 2010 are taken to be:

1) in the case of orders made by the Magistrates’ Court, ELROs that relate to intervention order
legislation made by the Magistrates’ Court under section 19 of the VP Act, or
2) in the case of an orders made by the Children’s Court, ERLOs that relate to intervention order

legislation made by the Children’s Court under section 19 of the VP Act.**

The terms of such ELROs are the same as the terms of the orders made under the intervention order
legislation unless those terms are otherwise varied or revoked under the VP Act.'?

16 gections 47(1) and 72(1).
7 Section 85(1).

18 Section 85(2).

19 gections 85(4) and 86.
120 5ection 91.

121 Sections 94(1), 97(1).

122 gections 94(2), 97(2).
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Appendix 1 Flowcharts for Vexatious Proceedings Act 2014

FIGURE 1 — LIMITED LITIGATION RESTRAINT ORDERS (LLRO): MAKING AN ORDER

Attorney-General wants an order to be made Other party or a person with a sufficient interest in the matter Court/VVCAT wants to make order on its own motion
wants an order to be made
Brings application Seeks leave from court/\VCAT to apply for LLRO
Court’VCAT grants leave: must be CourtVCAT —— Person may apply for leave
merit in the application; application refuses leave to appeal on a question of law
must not be an abuse of process l (see figure 8)

Brings application for LLRO  No application for LLRO may
l be brought

Consideration of matter: has the person made two or more vexatious interlocutory applications in the proceeding?

l z

No: order cannot be made l

T

Has the person been given an opportunity to be heard?

|

Yes: court/'VCAT may make order in its discretion _____,  [Note: in determining whether to exercise discretion to make order,

courtVCAT can consider applications made in other jurisdictions,
‘/\ orders made in other jurisdictions (e.g. a vexatious proceeding
order) and other matters relating to the way the person conducts
Order not made Order made litigation.]
Person who applied for order Person wants to appeal
wants to appeal refusal te making of LLRO
make LLRO

| |

Person may apply for leave to appeal
on a question of law (see figure 8)

13 October 2014
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FIGURE 2 — LIMITED LITIGATION RESTRAINT ORDERS: AFTER AN ORDER IS MADE

Person wants to make or continue an interlocutory application in the proceeding

|

Has the person applied for leave to make or continue interlocutory

application to court/\VCAT that made the LLRO?
l Appropriate registrar can refuse to accept application without the
direction of court'VCAT if not satisfied that the application is

No, leave application not made
i Yes, application for leave made ———+»  materially different from a previous leave application
Interlocutory application is of no effect l
Does the application disclose prior leave applications, applications/proceedings which have been
dismissed as unmeritorious, an explanation of how the leave application is materially different to
previous leave applications and all material facts known to the applicant?

1

Yes: preliminary consideration of leave application

Court/\VCAT can dismiss leave application if not satisfied that
(on the papers)

application is materially different to a previous application

No Court’VCAT proposing to grant leave » Yes
to make/continue application ¢
Application for leave dismissed < Applicant must notify the Attorney-General, the person who applied for the LLRO,
¢ and the person/s named in the proposed interlocutory application
Person wants to appeal refusal to grant leave l
No Further consideration of leave application
r 3
Person may apply for leave to appeal l
on a question of law (see figure 8) CourtVCAT satisfied that proposed application is not vexatious and that
- there are reasonable grounds for the application
Yes

Court/VCAT may grant leave and allow application to be made/continued
Court/'VCAT may impose conditions on grant of leave

13 October 2014
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Attorney-General wants an order to be made

v
Brings application

Court/iVCAT grants leave: must be
merit in the application; application
must not be an abuse of process

Other party or a person with a sufficient interest in the matter

wants an order to be made

|

Seeks leave from court/\VCAT to apply for ELRO

refuses leave

} I

Brings application for ELRO  No application for ELRO may

l be brought

CoutVCAT ——— Person may apply for leave

Vexatious Proceedings Act 2014

FIGURE 3 — EXTENDED LITIGATION RESTRAINT ORDERS (ELRO): MAKING AN ORDER

Court/\VCAT wants to make order on its own motion

to appeal on a question of law
(see figure 8)

Consideration of matter: has the person frequently commenced or conducted vexatious proceedings against a person or other entity or in relation to a matter?

l

No: order cannot be made

T

|

Yes

.

Has the person been given an opportunity to be heard?

'

Yes: court'VCAT may make order in its discretion

i

Order not made Order made

Person who applied for order
wants to appeal refusal to
make ELRO

.

Person may apply for leave to appeal
on a question of law (see figure 8)

Person wants to appeal
making of ELRO

PUBLIC DOMAIN

[Note: in determining whether this threshold test is satisfied, the
court\VCAT can consider proceedings in other Australian
jurisdictions, orders made by other jurisdictions (e.g. a vexatious
proceeding order) and other matters relating to the way the person
conducts litigation.]

13 October 2014
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FIGURE 4 — EXTENDED LITIGATION RESTRAINT ORDERS: AFTER AN ORDER IS MADE

Person wants to commence or continue proceedings in court/\VCAT

Person wants to commence or continue proceedings in
against a person or in relation to a matter specified in the order

court/VCAT against a person who, or in relation to a matter

that, is not specified in the order l
i No: is person seeking to commence/continue a
\Was the order made by the Supreme Court? ———  proceeding in jurisdiction that made the ELRO?
Proceeding may be l
commenced i
Yes: only Supreme Court can Yes: does the order require the Supreme Court to hear and No: proceeding may be commenced
hear leave application — determine applications for leave?
No
v
Has the person applied for leave to commence/continue proceeding to Yes |
court/'VVCAT in which proceeding would be heard (or SCV if required)?
Proceeding is <4——— No, leave application not made l
Appropriate registrar can refuse to accept application

of no effect Yes, application for leave made >
without the direction of the court/\VCAT if not satisfied
l that the application is materially different from a
Does the application disclose prior leave applications, applications/proceedings which have been dismissed previous leave application

as unmeritorious, an explanation of how the leave application is materially different to previous leave
applications and all material facts known to the applicant?

Court/VCAT can dismiss leave application if not satisfied that Yes: preliminary consideration of leave application
application is materially different to a previous application * (on the papers)

No Court/'VCAT proposing to grant leave b Yes

Applicant must notify the Attorney-General, the person who applied for the ELRO,
and the person/s named in the proposed proceeding

Application for leave dismissed «

Person wants to appeal refusal to grant leave No Further consideration of leave application

Person may aplply for leave to appeal ‘ Court/VCAT satisfied that proposed proceeding is not vexatious and that
on a question of law (see figure 8) there are reasonable grounds for the proceeding

Yes

Court/\VCAT may grant leave and allow pro&eeding to be commenced/continued
Court/'VCAT may impose conditions on grant of leave

14
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FIGURE 5 - GENERAL LITIGATION RESTRAINT ORDERS (GLRO): MAKING AN ORDER

Other party or a person with a sufficient interest in the Attorney-General wants order to be made Supreme Court (constituted by a Judge of the Court)
matter wants an order to be made L wants to make order on its own motion
l Makes application for GLRO to Supreme Court
No application for GLRO may be brought (constituted by a Judge of the Court)

!

Consideration of matter: has the person persistently and without reasonable grounds commenced or conducted vexatious proceedings?

| . .

No ¢—— Yes [Note: in determining whether this threshold test is satisfied, the
l l court/\VCAT can consider proceedings in other Australian
jurisdictions, orders made by other jurisdictions (e.g. a vexatious

Order cannot be made Has the person been given an opportunity to be heard? proceeding order) and other matters relating to the way the

person conducts litigation.]

Yes: Supreme Court may make order in its discretion

Order not made Order made
Attorney-General wants to Person wants to appeal the
appeal refusal to make GLRO making of GLRO

|

Person may apply for leave to appeal
on a question of law (see figure 8)

13 October 2014
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FIGURE 6 — GENERAL LITIGATION RESTRAINT ORDERS: AFTER AN ORDER IS MADE (BY THE SUPREME COURT)

Person wants to commence or continue proceedings in court/VCAT

Yes: only Supreme Court Does the order require the Supreme Court to hear and
can hear leave application determine applications for leave?

|

No

|

Has the person applied for leave to continue/commence proceedings Appropriate registrar can refuse to accept application

to court/\VCAT that would hear proceeding (or SCV if required)? without the direction of the court/VCAT if not satisfied
that the application is materially different froma
’_‘ previous leave application
Proceeding is of no effect «——— No, leave application Yes, application for leave made

not made

l

Does the application disclose prior leave applications, applications/proceedings which have
been dismissed as unmeritorious, an explanation of how the leave application is materially
different to previous leave applications and all material facts known to the applicant?

Court/\VCAT can dismiss leave application if not satisfied that Yes: preliminary consideration of leave application
‘—

application is materially different to a previous application (on the papers)
No Court/VCAT proposing to grant leave & Yes
Application for*eave dismissed ¢ Applicant must notify the Attorney-General, t*ne person who applied for the GLRO,
and the person/s named in the proposed proceeding
Person wants to appeal refusal to grant leave No Further consideration of leave application
¥y

Person may apply for leave to appeal CourtVCAT satisfied that proposed proceeding is not vexatious and that
on a question of law (see figure 8) there are reasonable grounds for the proceeding

Yes

Court/\VCAT may grant leave and allow proéeeding to be commenced/continued
Court/VCAT may impose conditions on grant of leave

13 October 2014
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Person wants to vary or revoke a litigation restraint order

Application for leave to vary/revoke made to court/\VCAT
that made the order

|

Application for leave dismissed «———— Yes: preliminary consideration of leave application

(no variation/revocation)

Applicant must notify the Attorney-General, the
person who applied for the LRO and the person
protected by the LRO

Further consideration of application to vary/revoke
(on the papers)

Application for variation/
revocation dismissed

Person wants to appeal refusal to
vary or revoke LRO

Person may apply for leave to appeal
on a guestion of law (see figure 8)

(on the papers)

Application for leave granted and application for variation/revocation made

Court'VCAT proposing to vary or revoke order

/\

«— Yes No

.

Application for variation/
revocation dismissed

I

Court/VCAT may revoke order or vary order in any manner

it thinks appropriate

Person wants to appeal variation or revocation of LRO

Person may apply for leave to appeal
on a question of law (see figure 8)

PUBLIC DOMAIN

Vexatious Proceedings Act 2014

FIGURE 7 — ALL LITIGATION RESTRAINT ORDERS: VARIATION AND REVOCATION

Court/\VCAT wants to vary or revoke LRO
on its own motion

13 October 2014
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FIGURE 8 — APPEALS FROM DECISIONS

Person wants to appeal a decision made under the Act (e.g. to make a LRO)

!

No: normal appeal rights apply 4+—— Does Part 10 of the Act apply?
(i.e. under Courts/\VVCAT Act) l

Yes: application for leave to appeal on a question of law —» No: appeal cannot be brought
made to the Supreme Court

!

Yes: preliminary consideration of application for leave to appeal
(on the papers)

Is the Court proposing to grant leave to appeal?

/\

No Yes

|

Application for leave to appeal Applicant must notify relevant persons [Note: the persons required to be notified will depend on
dismissed (decision stands) the decision being appealed.]

T Further consideration of leave
to appeal application

Leave granted and appeal allowed:
Court may make appropriate orders
(e.g. remitting or quashing the order)

13 October 2014
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Appendix 2 Orders that can be made by court / tribunal

Supreme Court of Victoria
The Supreme Court can make the following orders under the VP Act:

1) Leave be granted to apply for an LLRO™*®

2) LLRO™

3) Leave be granted to apply for an ELRO (general)'*®
4) ELRO (general)**®

5)  GLRO™@

6) Acting in concert order (general)'®

7) Appeal restriction order (general)**®

8) Leave be granted to make or continue an interlocutory application in a proceeding to which an
LLRO relates™
9) Leave be granted to commence or continue a proceeding against a person or other entity

protected by an ELRO, a child of a person protected by the ELRO, or in respect of a matter
described in the ELRO™!

10) Leave be granted to a person subject to a GLRO to commence or continue a proceeding™®
11)  Application for leave to proceed brought by a person subject to an LRO be dismissed**
12)  An LRO be varied™

13)  An LRO be revoked™

14) A variation or revocation application prevention order in respect of a person who is subject to an
LRO].36

15) Leave be granted to a person to appeal on a question of law arising in the following decision of
a Victorian court or tribunal:

a. a decision to refuse leave to apply for an LRO™

a decision to make an LRO or an acting in concert order'®

a decision to refuse to make an LRO or an acting in concert order™
a decision to vary or revoke an LRO™°

a decision to refuse to vary or revoke an LRO'*

subject to any appeal restriction order, a decision to refuse an application for leave to
proceed.'

~ooo0o

County Court of Victoria
The County Court can make the following orders under the VP Act:

1) Leave be granted to apply for an LLRO®
2) LLRO™*

123 gection 10(3).
124 Section 11.

125 Section 16(3).
126 Section 17. See also section 31.
127 Section 29.

128 gection 35.

12% gection 37.

130 gection 51.

13! section 53.

132 gection 55.

138 Section 58.

134 section 69(1)(a).
135 Section 69(1)(b).
1% section 74(1).
137 Section 79(a).
138 Section 79(b).
139 gection 79(c).
140 section 79(d).
4! section 79(e).
42 section 79(f).

4% Section 10(3).
%4 Section 11.
TRIM ID: CD/14/442768* 13 October 2014
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3) Leave be granted to apply for an ELRO (general)'*
4) ELRO (general)**

5) Acting in concert order (general)'

6) Appeal restriction order (general)**®

7 Leave be granted to make or continue an interlocutory application in a proceeding to which an
LLRO relates®
8) Leave be granted to commence or continue a proceeding against a person or other entity

protected by an ELRO, a child of a person protected by the ELRO, or in respect of a matter
described in the ELRO™

9) Leave be granted to a person subject to a GLRO to commence or continue a proceeding™*
10)  Application for leave to proceed brought by a person subject to an LRO be dismissed**
11)  An LRO be varied™®

12)  An LRO be revoked™

13) A variation or revocation application prevention order in respect of a person who is subject to an
LRO.*™®

Magistrates’ Court of Victoria
The Magistrates’ Court can make the following orders under the VP Act:

1) Leave be granted to apply for an LLRO™®

2) LLRO™

3) Leave be granted to apply for an ELRO (general)**®

4) ELRO (general)**®

5) Leave be granted to apply for an ELRO (intervention order legislation)*®
6) ELRO (intervention order legislation)™

7) Acting in concert order (general)'®

8) Acting in concert order (intervention order legislation)*®

9) Appeal restriction order (general)**

10)  Appeal restriction order (intervention order legislation)

11) Leave be granted to make or continue an interlocutory application in a proceeding to which an
LLRO relates'®

12) Leave be granted to commence or continue a proceeding against a person or other entity
protected by an ELRO, a child of a person protected by the ELRO, or in respect of a matter
described in the ELRO™

13) Leave be granted to a person subject to a GLRO to commence or continue a proceeding*®
14)  Application for leave to proceed brought by a person subject to an LRO be dismissed*®

%% gection 16(3).
146 Section 17.

47 Section 35.

148 Section 38.

% Section 51.

150 gection 53.

%! Section 55.

152 5action 58.

153 section 69(1)(a).
%% gection 69(1)(b).
1% section 74(1).
1% Section 10(3).
*7 Section 11.

1%8 Section 16(3).
159 gection 17.

160 section 16(3).
181 Section 19.

162 Section 35.

162 Section 36.

164 Section 38.

185 Section 39.

166 Section 51.

187 Section 53.

168 Section 55.

16% gection 58.
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15)
16)
17)
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An LRO including an ELRO (intervention order legislation) be varied'™
An LRO including an ELRO (intervention order legislation) be revoked'™

A variation or revocation application prevention order in respect of a person who is subject to an
LRO (including an ELRO that relates to intervention order legislation).*

Children’s Court of Victoria

The Children’s Court can make the following orders under the VP Act:

1)
2)
3)
4)
5)

6)
7)
8)
9)
10)

VCAT

Leave be granted to apply for an ELRO (intervention order legislation)*
ELRO (intervention order legislation)*™

Acting in concert order (intervention order legislation)*”®

Appeal restriction order (intervention order legislation)*

Leave be granted to commence or continue a proceeding against a person or other entity
protected by an ELRO, a child of a person protected by the ELRO, or in respect of a matter
described in the ELRO'”

Leave be granted to a person subject to a GLRO to commence or continue a proceeding*®
Application for leave to proceed brought by a person subject to an LRO be dismissed*”
An ELRO (intervention order legislation) be varied™®

An ELRO (intervention order legislation) be revoked*®

A variation or revocation application prevention order in respect of a person who is subject to an
ELRO that relates to intervention order legislation.™

VCAT can make the following orders under the VP Act;

1)
2)
3)
4)
5)
6)
7

8)

9)
10)

Leave be granted to apply for an LLRO™®

LLRO™

Leave be granted to apply for an ELRO (general)'®
ELRO (general)**®

Acting in concert order (general)™®

Appeal restriction order (general)*®®

Leave be granted to make or continue an interlocutory application in a proceeding to which an
LLRO relates™

Leave be granted to commence or continue a proceeding against a person or other entity
protected by an ELRO, a child of a person protected by the ELRO, or in respect of a matter
described in the ELRO™®

Leave be granted to a person subject to a GLRO to commence or continue a proceeding™*
Application for leave to proceed brought by a person subject to an LRO be dismissed™*

170 section 69(1)(a).
! section 69(1)(b).

72 Section 74(1) and (2).

178 Section 16(3).

1 Section 19.
7% Section 36.
176 Section 39.
7 Section 53.
178 Section 55.
179 Section 58.

180 gection 69(1)(a).
181 Section 69(1)(b).
182 section 74(2).
183 Section 10(3).

18 Section 11.

185 Section 16(3).

18 gection 17.
187 Section 35.
188 Section 38.
18 gaction 51.
1% gection 53.
191 Section 55.
192 gection 58.
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11)  An LRO be varied*®
12)  An LRO be revoked™*

13) A variation or revocation application prevention order in respect of a person who is subject to an
LRO.*™

VOCAT

The Victims of Crime Assistance Tribunal can make the following orders under the VP Act:

1) Leave be granted to commence or continue a proceeding against a person or other entity
protected by an ELRO, a child of a person protected by the ELRO, or in respect of a matter
described in the ELRO™®

2) Leave be granted to a person subject to a GLRO to commence or continue a proceeding™’
3) Application for leave to proceed brought by a person subject to an LRO be dismissed.*®

198 Section 69(1)(a).

194 section 69(1)(b).

1% gection 74(1).

1% gection 53.

97 section 55.

1% Section 58.
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Vexatious Proceedings Act 2014

3 Notification requirements for courts and tribunals

Supreme Court of Victoria

1)

2)

3)

4)

5)

6)

Upon the making of an LRO:
a. the Supreme Court must give a copy of that order to the Attorney-General**®
b. the Prothonotary must cause a copy of the order to be given:

i in the case of a GLRO or an ELRO, to each Victorian court or tribunal (meaning the
County Court, the Magistrates’ Court, the Children’s Court, VCAT and VOCAT)?*®

ii. inthe case of an LLRO, to the County Court, the Magistrates’ Court and to VCAT.**
Upon the making of an acting in concert order:
a. the Supreme Court must give a copy of that order to the Attorney-General®*

b. the Prothonotary must cause a copy of the order to be given to the County Court, the
Magistrates’ Court and to VCAT.*®

Upon the making of an appeal restriction order:
a. the Supreme Court must give a copy of that order to the Attorney-General®

b. the Prothonotary must cause a copy of the order to be given to the County Court, the
Magistrates’ Court and to VCAT.*®

If the Supreme Court considers that an application for leave to proceed, other than an
application for leave to proceed under an ELRO (intervention order legislation), should proceed,
the Court must direct the applicant for leave to proceed to give notice of the application to:

a. the Attorney-General

b. the person (if any) who made the application for the LRO to which the application for
leave to proceed relates
c. any person named in the interlocutory application or the proceeding to which the

application for leave to proceed relates.”®

If the Supreme Court considers that an application to vary or revoke an LRO, other than an
application to vary or revoke an ELRO (intervention order legislation), should proceed, the Court
must direct the applicant for variation or revocation to give notice of the application to:

a. the Attorney-General

b. the person (if any) who made the application for the LRO

C. the person (if any) who is protected by the LRO.*”

Upon the making of an order varying or revoking an LRO:

a. the Supreme Court must ensure a copy of the order is given to the Attorney-General®*®
b. the Prothonotary must cause a copy of the order to be given:

i in the case of the variation or revocation of a GLRO or an ELRO, to each Victorian
court or tribunal (meaning the County Court, the Magistrates’ Court, the Children’s
Court, VCAT and VOCAT)*®

ii.  inthe case of the variation or revocation of an LLRO, to the County Court, the
Magistrates’ Court and to VCAT.**°

County Court of Victoria

1)

Upon the making of an LRO:
a. the County Court must give a copy of that order to the Attorney-General,”™* and

199 gaction 47.

20 gection 48(1)(a).
2% section 48(1)(b).

22 gection 47.

293 gection 48(1)(b).

24 Section 47.

205 gection 48(1)(b).

2% gection 60(1), (2).
27 section 67(1), (2).

208 gaction 72(1).

29 gection 73(1)(a).
210 gection 73(1)(b).

21 Section 47.
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b. the registrar of the County Court must cause a copy of the order to be given to the
Supreme Court, the Magistrates’ Court and to VCAT.*?
2) Upon the making of an acting in concert order:
a. the County Court must give a copy of that order to the Attorney-General®®
b. the registrar of the County Court must cause a copy of the order to be given to the
Supreme Court, the Magistrates’ Court and to VCAT.*
3) Upon the making of an appeal restriction order:
a. the County Court must give a copy of that order to the Attorney-General®®
b. the registrar of the County Court must cause a copy of the order to be given to the
Supreme Court, the Magistrates’ Court and to VCAT.*®
4) If the County Court considers that an application for leave to proceed, other than an application

for leave to proceed under an ELRO (intervention order legislation), should proceed, the Court
must direct the applicant for leave to proceed to give notice of the application to:

a. the Attorney-General
b. the person (if any) who made the application for the LRO to which the application for
leave to proceed relates
C. any person named in the interlocutory application or the proceeding to which the
application for leave to proceed relates.?”
5) If the County Court considers that an application to vary or revoke an LRO, other than an

application to vary or revoke an ELRO (intervention order legislation), should proceed, the Court
must direct the applicant for variation or revocation to give notice of the application to:

a. the Attorney-General
b. the person (if any) who made the application for the LRO
C. the person (if any) who is protected by the LRO.**®
6) Upon the making of an order varying or revoking an LRO:
a. the County Court must ensure a copy of the order is given to the Attorney-General®*®
b. the registrar of the County Court must cause a copy of the order to be given to the

Supreme Court, the Magistrates’ Court and to VCAT.*®

Magistrates’ Court of Victoria

1) The principal registrar must cause a copy of an application under section 18 for an ELRO
(intervention order legislation) to be given to the person who it is proposed will be protected by
the order and the person who it is proposed will b subject to the order.?

2) Upon the making of an LRO that does not relate to intervention order legislation:
a. the Magistrates’ Court must give a copy of that order to the Attorney-General®*
b. the principal registrar of the Magistrates’ Court must cause a copy of the order to be
given to the Supreme Court, the County Court and VCAT.*®
3) Upon the making of an ELRO (intervention order legislation):
a. the Magistrates’ Court must give a copy of that order to the Attorney-General®*
b. the principal registrar of the Magistrates’ Court must cause a copy of the order to be

given to:
i.  the Supreme Court, the County Court, the Children’s Court and to VCAT?**
ii. the person subject to the order®®

%12 gection 48(2).

%3 Section 47.

24 gection 48(2).

%15 gection 47.

218 section 48(2).

27 gection 60(1), (2).
28 gection 67(1), (2).
219 gection 72(1).

20 gaction 73(2).

21 gaction 44.

22 gection 47.

223 gection 48(3)(b).
24 gaction 47.

225 gection 48(3)(a).
26 gection 49(a).
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4)

5)

6)

7

8)

9)

Vexatious Proceedings Act 2014

iii. the person protected by the order®’
iv. if the applicant is not the person protected by the order, the applicant.?

Upon the making of an acting in concert order that does not relate to intervention order
legislation:

a. the Magistrates’ Court must give a copy of that order to the Attorney-General®*®

b. the principal registrar of the Magistrates’ Court must cause a copy of the order to be
given to the Supreme Court, the County Court and VCAT.*®

Upon the making of an acting in concert order (intervention order legislation):
a. the Magistrates’ Court must give a copy of that order to the Attorney-General®*
b. the principal registrar of the Magistrates’ Court must cause a copy of the order to be
given to:
i.  the Supreme Court, the County Court, the Children’s Court and to VCAT?*
ii. the person subject to the order®
iii. the person protected by the order®*
iv. if the applicant is not the person protected by the order, the applicant.?*

Upon the making of an appeal restriction order that does not relate to intervention order
legislation:

a. the Magistrates’ Court must give a copy of that order to the Attorney-General®*®

b. the principal registrar of the Magistrates’ Court must cause a copy of the order to be
given to the Supreme Court, the County Court and VCAT.*’

Upon the making of an appeal restriction order(intervention order legislation):
a. the Magistrates’ Court must give a copy of that order to the Attorney-General®*®

b. the principal registrar of the Magistrates’ Court must cause a copy of the order to be
given to:

i.  the Supreme Court, the County Court, the Children’s Court and to VCAT?>*
ii. the person subject to the order*°

iii. the person protected by the order**

iv. if the applicant is not the person protected by the order, the applicant.?*

If the Magistrates’ Court considers that an application for leave to proceed, other than an
application for leave to proceed under an ELRO (intervention order legislation), should proceed,
the Court must direct the applicant for leave to proceed to give notice of the application to:

a. the Attorney-General

b. the person (if any) who made the application for the LRO to which the application for
leave to proceed relates

C. any person named in the interlocutory application or the proceeding to which the

application for leave to proceed relates.**

If the Magistrates’ Court considers that an application for leave to proceed under an ELRO
(intervention order legislation) should proceed, the Court must direct the principal registrar of
the Court to cause notice of the application to be given to:

a. the Attorney-General

b. the person (if any who made the application for the ELRO to which the application for
leave to proceed relates

27 section 49(b).
228 gection 49(c).
2% gection 47.

20 gection 48(3)(b).

21 Section 47.

22 gection 48(3)(a).

23 gection 49(a).
24 gection 49(b).
2% gection 49(c).
28 gection 47.

27 gection 48(3)(b).

238 gection 47.

29 section 48(3)(a).

20 gection 49(a).
241 section 49(b).
242 gection 49(c).

3 Section 60(1), (2).
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10)

11)

12)

13)
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c. any person named in the proceeding to which the application for leave to proceed
relates.”

If the Magistrates’ Court considers that an application to vary or revoke an LRO, other than an
application to vary or revoke an ELRO (intervention order legislation), should proceed, the Court
must direct the applicant for variation or revocation to give notice of the application to:

a. the Attorney-General
b. the person (if any) who made the application for the LRO
C. the person (if any) who is protected by the LRO.**

If the Magistrates’ Court considers that an application to vary or revoke an ELRO (intervention
order legislation) should proceed, the Court must direct the principal registrar of the Court to
cause naotice of the application to be given to:

a. the Attorney-General
b. the person (if any) who made the application for the ELRO
C. the person protected by the ELRO.**

Upon the making of an order varying or revoking an LRO that does not relate to intervention
order legislation:

a. the Magistrates’ Court must ensure a copy of the order is given to the Attorney-General®”’

b. the principal registrar of the Magistrates’ Court must cause a copy of the order to be
given to the Supreme Court, the County Court and to VCAT.>*®

Upon the making of an order varying or revoking an ELRO (intervention order legislation):
a. the Magistrates’ Court must ensure a copy of the order is given to the Attorney-General®®

b. the principal registrar of the Magistrates’ Court must cause a copy of the order to be
given to the Supreme Court, the County Court, the Children’s Court and to VCAT.*®

Children’s Court of Victoria

1)

2)

3)

The principal registrar must cause a copy of an application under section 18 for an ELRO
(intervention order legislation) to be given to the person who it is proposed will be protected by
the order and the person who it is proposed will b subject to the order.”*

Upon the making of an ELRO (intervention order legislation):
a. the Children’s Court must give a copy of that order to the Attorney-General®*
b. the principal registrar of the Children’s Court must case a copy of the order to be given to:
i.  the Supreme Court, the County Court, the Magistrates’ Court and the VCAT*®
ii. the person subject to the order®*
iii. the person protected by the order®®
iv. if the applicant is not the person protected by the order, the applicant.?*
Upon the making of an acting in concert order (intervention order legislation):
a. the Children’s Court must give a copy of that order to the Attorney-General®’
b. the principal registrar of the Children’s Court must case a copy of the order to be given to:
i.  the Supreme Court, the County Court, the Magistrates’ Court and the VCAT*®
ii. the person subject to the order®®
iii. the person protected by the order®®

244 section 61(1), (2).
% gection 67(1), (2).
% section 68(1), (2).

27 Section 72(1).

28 gection 73(3)(b).

9 gection 72(1).

%0 gection 73(3)(a).

=1 gection 44.

%2 gection 47.

23 gection 48(4).
% gection 49(a).
5 gection 49(b).
%6 gection 49(c).
=7 gection 47.

28 Section 48(4).
%9 gection 49(a).
%0 gection 49(b).
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iv. if the applicant is not the person protected by the order, the applicant.?*

4) Upon the making of an appeal restriction order (intervention order legislation):
a. the Children’s Court must give a copy of that order to the Attorney-General®®
b. the principal registrar of the Children’s Court must case a copy of the order to be given to:

i.  the Supreme Court, the County Court, the Magistrates’ Court and the VCAT?**®
ii. the person subject to the order®*

iii. the person protected by the order®®

iv. if the applicant is not the person protected by the order, the applicant.?®

5) If the Children’s Court considers that an application for leave to proceed under an ELRO
(intervention order legislation) should proceed, the Court must direct the principal registrar of
the Court to cause notice of the application to be given to:

a. the Attorney-General

b. the person (if any who made the application for the ELRO to which the application for
leave to proceed relates
C. any person named in the proceeding to which the application for leave to proceed
relates.®”
6) If the Children’s Court considers that an application to vary or revoke an ELRO (intervention

order legislation) should proceed, the Court must direct the principal registrar of the Court to
cause notice of the application to be given to:

a. the Attorney-General
b. the person (if any) who made the application for the ELRO
C. the person protected by the ELRO.*®

7 Upon the making of an order varying or revoking an ELRO (intervention order legislation):
a. the Children’s Court must ensure a copy of the order is given to the Attorney-General®®”®
b. the principal registrar of the Children’s Court must cause a copy of the order to be given

to the Supreme Court, the County Court, the Magistrates’ Court and to VCAT.*”

VCAT

1) Upon the making of an LRO:
a. VCAT must give a copy of that order to the Attorney-General*™

b. the principal registrar of VCAT must cause a copy of the order to be given to the
Supreme Court, the County Court and the Magistrates’ Court.*”
2) Upon the making of an acting in concert order:
a. VCAT must give a copy of that order to the Attorney-General*”
b. the principal registrar of VCAT must cause a copy of the order to be given to the
Supreme Court, the County Court and the Magistrates’ Court.*”
3) Upon the making of an appeal restriction order:
a. VCAT must give a copy of that order to the Attorney-General*”®
b. the principal registrar of VCAT must cause a copy of the order to be given to the

Supreme Court, the County Court and the Magistrates’ Court.?®

%! gection 49(c).

%2 gection 47.

23 Section 48(4).

%4 gection 49(a).

65 gection 49(b).

%6 gection 49(c).

%7 gection 61(1), (2).
%8 gection 68(1), (2).
29 gection 72(1).

710 gection 73(4).

"L Section 47.

212 gection 48(5).

13 gection 47.

27 section 48(5).

"% gection 47.

7% Section 48(5).
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4)

5)

6)

VOCAT

Vexatious Proceedings Act 2014

If VCAT considers that an application for leave to proceed, other than an application for leave to
proceed under an ELRO (intervention order legislation), should proceed, VCAT must direct the
applicant for leave to proceed to give notice of the application to:

a. the Attorney-General

b. the person (if any) who made the application for the LRO to which the application for
leave to proceed relates

c. any person named in the interlocutory application or the proceeding to which the

application for leave to proceed relates.””

If VCAT considers that an application to vary or revoke an LRO, other than an application to
vary or revoke an ELRO (intervention order legislation), should proceed, VCAT must direct the
applicant for variation or revocation to give notice of the application to:

a. the Attorney-General

b. the person (if any) who made the application for the LRO

C. the person (if any) who is protected by the LRO.?”®

Upon the making of an order varying or revoking an LRO:

a. VCAT must ensure a copy of the order is given to the Attorney-General®”®

b. the principal registrar of VCAT must cause a copy of the order to be given to the
Supreme Court, the County Court and the Magistrates’ Court.?®

If VOCAT considers that an application for leave to proceed, other than an application for leave to
proceed under an ELRO (intervention order legislation), should proceed, VOCAT must direct the
applicant for leave to proceed to give notice of the application to:

1)
2)

3)

the Attorney-General

the person (if any) who made the application for the LRO to which the application for leave to
proceed relates

any person named in the interlocutory application or the proceeding to which the application for
leave to proceed relates.”

# Section 60(1), (2).
78 gection 67(1), (2).

219 gection 72.

20 gection 73(5), (6).
% gection 60(1), (2).
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