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1 Overview 
Criminal investigation powers include the power to arrest and question suspects, take and 
use DNA samples and fingerprints, and obtain warrants.  

The first stage of the government’s reforms to the investigation powers regime commenced in 

July this year (Crimes Amendment (Investigation Powers) Act 2013). That Act made 
important amendments to the regulation of DNA evidence and clarified police questioning 
powers. 

The Criminal Investigation Powers Bill Exposure Draft (Exposure Draft) contains the second 
and major stage of reforms. It will modernise, streamline and rationalise existing criminal 
investigation powers, and consolidate them into a new, standalone piece of legislation. It will 

enable police to investigate crime more effectively, while providing appropriate safeguards 
and privacy protections around the use of these powers. 

Existing investigation powers laws are some of the most complex laws to find and understand 

on the Victorian Statute Book. They are a mixture of old provisions (e.g. arrest powers) and 
new provisions (e.g. forensic procedures that have been amended many times since they 
were first introduced in 1989). A substantial proportion of these powers are located in section 

464 of the Crimes Act 1958 (Crimes Act). These provisions are more than 160 pages long 
and include sections like section 464ZFAAA, which has 15 subsections over five pages.  

These powers are critical in police investigations. Setting these powers out in a clear and 

easy to read manner is essential for effective law enforcement.   

2 Purpose of this paper 
The Exposure Draft presents a framework for improving the clarity and effectiveness of 
criminal investigation powers.  This paper provides an overview of the structure and content 
of the Exposure Draft.   

This paper has been prepared to further improve Victoria’s criminal investigation powers 
laws. The department welcomes your submissions concerning the issues raised in this paper. 

This paper includes a number of questions about how best to deal with certain aspects of the 

law.  You may use these questions to make a submission, but it is not necessary to do so. 

3 Chapter 1 – Preliminary 
Chapter 1 includes the definitions for the Exposure Draft. Many of these definitions are taken 
substantially from section 464 of the Crimes Act. A number of new definitions have been 
included, and some existing definitions have been updated. For example, the Exposure Draft 

contains the following new definitions: 

 ‘forensic relevance’: the concept of forensic relevance is used in the Crimes Act without 
definition (e.g. sections 464R, 464T and 464U). The test is whether there are reasonable 

grounds to believe that the procedure would tend to confirm or disprove the person’s 
involvement in the commission of the relevant offence. Including ‘forensic relevance’ as a 
defined term is intended to focus decision making on this substantive issue, whether it be 

in relation to taking fingerprints or the conduct of a forensic procedure. 

 ‘incapable person’: the Crimes Act contains a number of provisions relating to people 
with a ‘mental impairment’ (defined in section 464(2)). The term ‘mental impairment’ 

focuses on the nature of the impairment. The new term ‘incapable person’ focuses on 
the person’s ability to understand the nature or effect of the proposed questioning, 
fingerprinting or forensic procedure. 
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 ‘independent person’: the Crimes Act requires that an independent person be present for 
a number of procedures. However, the term is not defined in the Crimes Act. The 

Exposure Draft includes a new definition which is similar to that used in most other 
Australian jurisdictions. 

 ‘suspect’: the current definition of suspect in the Crimes Act is limited to adults. The new 

definition applies to both adults and children (over the age of 10) and reflects 
amendments made by the Criminal Procedure Act 2009. It applies to a person (aged 10 
years or above) who is suspected on reasonable grounds of having committed an 

offence. It applies whether or not that person has been charged or summonsed to 
attend/appear in court in relation to that offence.  

Questions 

1) Are the amended definitions and terminology appropriate and clear?   

 

2) Does the definition of non-intimate forensic procedure clarify that ‘mug shots’ are 
not included? 

 

4 Chapter 2 – Powers of arrest and prevention of crime 
The Exposure Draft refines and updates provisions on powers to arrest, search, and request 
personal details. These powers are currently in sections 457 to 463B of the Crimes Act. The 

Exposure Draft reorganises and modernises these provisions. For example, it does not refer 
to persons who have been arrested but not convicted of offences as ‘offenders’.  

The Exposure Draft aims to simplify the powers of arrest by setting out the general power to 

arrest, which may be exercised by a police officer, protective services officer (PSO) or a 
member of the community. Further specific powers of arrest for police officers and PSOs are 
then set out. The Exposure Draft also provides what a person (who is not a police officer or a 

PSO) must do once they have arrested another person; the person must release the arrested 
person into the custody of a police officer as soon as it is practicable to do so. Duplication 
has also been removed. For example, specific powers of arrest for the offence of escaping 

from legal custody are not necessary because that is an indictable offence that falls within the 
general power of arrest. 

The Exposure Draft makes various improvements to facilitate efficient and effective policing, 

including expanding police powers to enter and search premises without a warrant to arrest a 
person believed to have committed any indictable offence rather than a ‘serious indictable 
offence’. It also allows police to use reasonable force to prevent the commission of any 

offence (rather than an indictable offence). 

Questions 

3) Is Part 2.2 sufficiently clear with regard the treatment of an arrested person? 

 

4) Do you think it would be clearer to set out the powers of arrest in full for a police 
officer, then a Protective Services Officer and then for any other person? (This 
approach would be longer than the current approach which first sets out all of the 
common powers of arrest.) 

 

5) Currently, police officers may use force that is ‘not disproportionate to the 
objective as he believes on reasonable grounds to be necessary… to effect an 
arrest' (s 462A of the Crimes Act). This has been redrafted in the Bill (e.g. see 
section 12). The redrafted test arguably makes proportionality less objective as it 
is permits the use of force ‘that the person believes on reasonable grounds to be 
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Questions 

proportionate and necessary’. New South Wales uses a simpler test – a police 
officer ‘may use such force as is reasonably necessary’ to make an arrest. In self-
defence, proportionality is simply part of the test of necessity. Should the power to 
use reasonable force be modified to align with the NSW test, or some other test?   

 

5 Chapter 3 – Custody and questioning powers 
The Exposure Draft clarifies and updates police powers to detain and question suspects 
about alleged offences. These powers are currently in sections 464AA, 464A(2)-(3) and 
464B-464J of the Crimes Act. For example, the Exposure Draft makes it clear that the rights 

of suspects (in relation to matters such as communicating with a legal practitioner and having 
access to an interpreter) apply to all questioning under the Chapter. Chapter 3 also contains 
new protections for persons who are defined as ‘incapable persons’, so that questioning 

generally cannot take place unless a spouse, domestic partner, parent, guardian (or if one of 
these in unavailable, an independent person) is present. These protections are similar to 
those that apply to children. 

The Exposure Draft also clarifies that if a person is in custody for an alleged offence, the 
police must inform the person of the circumstances of that offence before commencing 
questioning. This improves on the current section 464A(2) of the Crimes Act, which provides 

that police may do so. 

Currently there is no specific requirement that an investigating official must make an audio or 
audiovisual recording of questioning of a suspect for an indictable offence. This occurs in 

practice because admissions are very unlikely to be admissible if they have not been 
recorded. However, in the 25 years since these provisions were first introduced, 
technological advances make recording a very simple process. The Exposure Draft 

specifically provides that an investigating official must make an audio or audiovisual 
recording of questioning of a suspect.    

The Exposure Draft incorporates the amendments to section 464B of the Crimes Act made 

by the Crimes Amendment (Investigation Powers) Act. These amendments clarified the 
ability of police to question suspects by informed consent who are already in custody for 
another offence, and also clarified the extra-territorial application of these powers. 

Questions 

6) Are the amendments to section 464B of the Crimes Act made by the Crimes 
Amendment (Investigation Powers) Act 2013 operating appropriately? 

 

7) Are any problems likely to arise in practice because of the new requirement to 
record questioning by audio or audiovisual means? 

6 Chapter 4 – Fingerprints 
The Exposure Draft consolidates and simplifies provisions relating to fingerprinting, which are 
currently contained in sections 464K to 464Q of the Crimes Act. The Exposure Draft 
continues to differentiate between taking and using fingerprints compared to conducting 

forensic procedures and taking and using DNA samples. This is due to the amount of 
information that can potentially be obtained from a DNA sample compared to a fingerprint. 
However, where appropriate, the fingerprinting and forensic procedure provisions are 

consistent with each other, and have been rationalised. 
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The Exposure Draft reorganises the fingerprint provisions in a simpler, more accessible way. 
The Parts follow the order in which procedures occur, namely: 

 Collection of fingerprints (Parts 4.2-4.4) 

 Conduct of fingerprinting (Part 4.5) 

 Use and disclosure of fingerprints (Part 4.6) 

 Destruction and retention of fingerprints (Part 4.7) 

 Fingerprints for identification purposes (Part 4.8), and 

 Failure to comply (Part 4.9) 

The Exposure Draft makes numerous policy improvements to the fingerprint provisions, 
which include: 

 applying the new term ‘forensic relevance’ to ensure that there is a nexus between the 

taking of the fingerprints and the alleged offence. This is consistent with the approach to 
forensic procedures and with most other Australian jurisdictions. 

 lowering the threshold test for taking fingerprints (and DNA samples) to apply to persons 

suspected on reasonable grounds to have committed a relevant offence, rather believed 
on reasonable grounds. Lowering the threshold to reasonable suspicion is consistent 
with other police powers which depend on suspicion rather than belief (such as the 

powers of arrest and questioning), and with police powers in other jurisdictions. 

 introducing new provisions on fingerprinting of volunteers. Currently most fingerprinting 
and taking of DNA samples from volunteers occurs outside of the legislative framework. 

The Exposure Draft provides a framework to ensure that a volunteer is informed about 
why their fingerprint (or DNA) is sought and how it may used. 

 clarifying and expanding what is meant by ‘informed consent’, withdrawal of that consent, 

and what police must tell suspects before taking fingerprints 

 amending rules on the taking of fingerprints to improve effectiveness, clarifying when 
reasonable force may be used and providing that police may direct a person present 

when a fingerprint is being taken to leave (if that person is obstructing the taking of a 
fingerprint) 

 allowing a suspect’s fingerprints to be retained for 12 months and an additional 12 

months with a court order instead of the current 6 months, which is consistent with the 
retention rules for DNA samples 

 clarifying how police must destroy fingerprints by specifying what is actually meant by 

destruction of a fingerprint 

 clarifying when fingerprint evidence is inadmissible against the person from whom the 
fingerprints were taken, without giving the court any discretion to admit that evidence (for 

example, when the fingerprints should have been destroyed) 

 clarifying when fingerprint evidence has been obtained in contravention of the law for the 
purposes of the Evidence Act 2008, which the court has discretion to admit under section 

138 of the Evidence Act (subject to the proviso that the probative value of the evidence 
does not by itself justify the reception of the evidence), and  

 introducing new offences relating to unauthorised use or analysis of fingerprints or 

fingerprint information, and failure to destroy fingerprints, consistent with those applying 
to DNA samples. 
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Questions 

8) The ‘Notification of destruction’ provisions (clause 103) have been amended to 
require notification of destruction of fingerprints to be given only if requested 
(currently, notice must always be given 14 days after destruction). Is this 
approach appropriate? 

 

9) Are the provisions allowing people to volunteer their fingerprints appropriate and 
clear?   

 

10) Are the provisions allowing the courts to order children or incapable persons to 
provide fingerprints in certain circumstances appropriate? 

 

11) Are the ‘use’ provisions for fingerprints appropriate and clear?   

 

12) Are the destruction provisions for fingerprints appropriate and clear?  (There is a 
revised definition of ‘destruction’ in clause 97.) 

 

13) Do you agree with the proposed amendments to the ‘26 year old rule’ (section 
464P) that mean it will not apply if: 

 the person is found guilty of any further indictable offence (raised from ‘any 
offence’) before turning 26, or  

 the offence in relation to which the fingerprints were taken is extended to an 
offence punishable by 15 years imprisonment or more? 

 

14) Are the changes to the provisions in Part 4.9 regulating the admission of 
fingerprint evidence clear? 

 

15) Should there be a provision expressly recognising that fingerprints may be 
transmitted by Victoria Police to other law enforcement agencies in Australia for 
purposes of comparison? 

 

 

7 Chapter 5 – Forensic procedures  
The Exposure Draft rationalises existing provisions on forensic procedures (currently sections 
464R to 464ZL of the Crimes Act) and introduces new provisions. It strengthens oversight 
mechanisms to improve the integrity and reliability of evidence and reduce the risk that it will 

be inadmissible. These changes will ensure police have the appropriate tools to investigate 
crime and build upon changes introduced in 2013 such as enabling police to take a DNA 
sample from a person suspected of committing any indictable offence.  

Like Chapter 4, Chapter 5 reorganises the forensic procedure provisions in a logical, 
accessible way. The Parts follow the order in which procedures occur, as follows: 

 Forensic procedures on suspects (Part 5.2) 

 Collection of DNA samples (Parts 5.3-5.9) 

 Conduct of fingerprinting (Part 5.10) 

 Use and disclosure of fingerprints (Part 5.11) 

 Destruction and retention of fingerprints (Part 5.13) 

 Failure to comply (Part 5.14) 
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Part 5.2 applies to forensic procedures conducted on a suspect. A forensic procedure may 
involve taking a DNA sample. However, it also includes other procedures such as an 

examination, or the taking of a photograph of a suspect. These other procedures are not 
regulated where they relate to any person who is not a suspect. For example, the Exposure 
Draft does not regulate taking photographs of a victim’s injuries or the conduct of a rape kit 

procedure. Because of these differences, Part 5.2 applies to forensic procedures and Part 
5.3–5.9 apply to the collection of DNA samples.  

Chapter 5 contains some important policy changes and clarifications. For example, it retains 

the distinction between intimate and non-intimate forensic procedures. This ensures that 
procedures that are more intrusive remain subject to more stringent rules than other 
procedures. This is consistent with most other Australian jurisdictions. However, where 

appropriate, the Exposure Draft improves these provisions to reflect current practices. For 
example, a self-administered buccal swab, or a swab taken with the person’s consent, will no 
longer be classified as an intimate procedure. A buccal swab taken by another without the 

person’s consent remains an intimate procedure. 

The Exposure Draft also clarifies that if a forensic procedure is conducted to obtain a sample 
from a person other than a DNA sample (such as gunshot residue) and in the process a DNA 

sample is collected, that DNA sample must not be analysed to obtain DNA information. 
Further, that DNA sample is not subject to the use, retention and destruction provisions in 
Parts 5.11 to 5.13.  

The Exposure Draft also introduces a new framework for covert DNA sampling, which is 
currently unregulated, making the admissibility of covertly obtained DNA samples uncertain 
for police. In some circumstances, police may wish to collect a person’s DNA without the 

person’s knowledge (e.g. from a discarded can of beer or a cigarette) where usual processes 
are not appropriate (e.g. because it might jeopardise the investigation of a co-offender). The 
Exposure Draft allows a senior police officer (of the rank of Superintendent or above) to 

authorise the collection and analysis of covert DNA samples in specific circumstances. 
Defining the ambit of police powers will promote certainty, and reduce the risk that evidence 
gathered may be inadmissible.  

The Exposure Draft also contains a new structure for volunteer DNA samples, similar to that 
introduced for volunteer fingerprints. Currently, a significant number of DNA samples are 
taken from volunteers outside the existing legislative framework. The Exposure Draft ensures 

that volunteers are informed about why their DNA is sought (e.g. the investigation of a 
specific offence) and how their DNA sample can be used. It also sets out clear destruction 
requirements that apply to DNA samples from volunteers.  

The Exposure Draft provides a framework for relatives of a missing person to volunteer a 
DNA sample. This can be important when trying to find out if a missing relative has been in 
contact with police anywhere in Australia. This reform will bring Victoria into line with other 

jurisdictions. 

The Exposure Draft provides for the taking of a DNA sample from a deceased person. 
Currently, there is no power to take DNA samples from a deceased person for the purposes 

of matching their sample on the DNA database. Such evidence may be crucial in assisting 
outstanding investigations.  

The Exposure Draft introduces new provisions on conducting forensic procedures, including 

new safeguards for incapable persons that require his or her spouse or domestic partner, 
parent or guardian (or if one of these is not available, an independent person), to be present 
during procedures. The Exposure Draft also requires samples to be taken by the least 

intrusive and least painful method that is practicable, and specifies that in the case of buccal 
swabs, people must be given the opportunity to take the swab themselves. 
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The Exposure Draft simplifies arrest warrant provisions that compel a suspect to attend a 
hearing for a forensic procedure order or, if that order has already been granted but not 

executed, to compel the suspect to undergo the forensic procedure. 

In addition, the Exposure Draft includes other improvements to forensic procedures, 
including: 

 revising the threshold test for conducting forensic procedures on suspects to apply to 
persons suspected on reasonable grounds to have committed a relevant offence, rather 
than believed on reasonable grounds 

 clarifying and expanding what is meant by ‘informed consent’, and clearly providing for 
withdrawal of consent 

 introducing clear and practical rules around retention and destruction of DNA samples, 

clarifying retention periods depending on who the sample is taken from, and providing 
that if there is no longer a valid reason for retention (e.g. the suspect has been 
acquitted), it must be destroyed 

 clarifying when DNA evidence is inadmissible against the person from whom the DNA 
was obtained, without giving the court any discretion to admit that evidence (for example, 
when the DNA sample and related DNA information should have been destroyed) 

 clarifying when DNA evidence has been obtained in contravention of the law for the 
purposes of the Evidence Act, which the court has discretion to admit under section 138 
of the Evidence Act (subject to the proviso that the probative value of the evidence does 

not by itself justify the reception of the evidence), and  

 introducing new offences, including those relating to obstructing or hindering the conduct 
of a forensic procedure, or giving false or misleading details in connection with a forensic 

procedure.  

Section 236 clarifies that a recording of a forensic procedure is admissible in accordance with 
the usual requirements under the Evidence Act  if the requirements of Chapter 5 are met or 

the subject does not object to its admission.  If the requirements of Chapter 5 are not met, the 
recording will be inadmissible for any purpose other than: 

 establishing or rebutting an allegation that unreasonable force was used or that the 

forensic procedure was not conducted in accordance with the requirements of Chapter 5, 
or  

 to determine the admissibility of an admission or evidence adverse to the accused where 

it is alleged that this was obtained by inducement or the use of unreasonable force. 

Questions 

16) The Exposure Draft distinguishes between the conduct of a forensic procedure 
generally and the taking of a DNA sample specifically (which is a type of forensic 
procedure). The Exposure Draft only regulates the conduct of a forensic procedure 
generally in relation to suspects and deceased persons. In relation to other 
groups, such as volunteers, the Exposure Draft only regulates the taking of a DNA 
sample. Is this distinction sufficiently clear?  

 

17) Do you agree with how the Exposure Draft (clause 116) treats DNA samples 
obtained from a forensic procedure when the procedure was intended to obtain a 
different type of sample (e.g. gunshot residue)? 

 

18) Is the proposed regulation of covert sampling effective and appropriate?  

 

19) Are the changes to the provisions allowing people to volunteer their DNA 



Criminal Law Review Criminal Investigation Powers Bill Exposure Draft

 

TRIM ID: CD/14/446795*   15 October 2014
 

Final – 1.0   Page 10 of 13
 

Questions 

appropriate and clear? Are the changes to the regulation of samples from 
volunteers in clause 199, including the prohibition on including those samples on a 
DNA database system, appropriate and clear? 

 

20) In regards to obtaining a DNA sample from a volunteer the Exposure Draft 
distinguishes between children under 10 years old and children aged between 10-
17.  Is this appropriate (or should, for example, a 15-17 year old be allowed to 
volunteer DNA without also requiring the consent of their parent or guardian)?  

 

21) Are the provisions allowing the courts to order children or incapable persons to 
provide DNA in certain cases appropriate and clear? 

 

22) Are the new provisions regulating the collection, use and destruction of samples 
from deceased people appropriate and clear?   

 

23) Are the new provisions regulating the collection, use and destruction of DNA 
samples from biological relatives of missing persons appropriate and clear? 

 

24) The framework for interim orders in Part 5.8 is substantially based on the existing 
provisions in the Crimes Act (ss 464V and 464W). Are these processes 
appropriate and clear? 

 

25) Is the separate process for interim orders made by audio link or audiovisual link 
necessary? For example, clauses 162 and 163 set out specific requirements 
regarding the obligations on the court and the applicant once an order is made.  
Should the general process provisions in Part 7.1 be used instead, to the extent 
possible, with departures to allow applications to be made by audio link or audio 
visual link where necessary? 

 

26) Is the reorganisation of the provisions regulating use and disclosure of DNA 
samples and DNA information in Part 5.11 appropriate and clear? 

 

27) Clause 190 sets out how DNA information may be used or disclosed. Subclauses 
(1)(n), (o) and (p) refer to health-related uses. These are taken directly from 
section 464ZGK(3) in the Crimes Act. Is DNA information obtained under the 
Exposure Draft likely to be used for these purposes? 

 

28) Are the changes to the collection, use and destruction of samples from offenders 
workable and appropriate? In particular, is the collection of samples prior to the 
determination of any appeal appropriate and clear? 

 

29) Do you agree that the provisions regulating the collection, use and destruction of 
DNA samples from offenders should apply to persons who have been found to 
have committed an offence under section 17(1)(c) or 38X(1)(c) of the Crimes 
(Mental Impairment and Unfitness to be Tried) Act 1997? 

 

30) Does the definition of forensic report assist to clarify the contents of the report (or 
what the contents of the report should be)?  If not, how could it be improved? 

 

31) The Exposure Draft provides that a forensic report need only be supplied to a 
suspect once (unless the suspect requests a further report in writing).  Is this 
change appropriate?   

 

32) Are the retention and destruction rules for DNA samples appropriate and clear?   
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Questions 

33) Are the changes to the provisions in Part 5.14 regulating the admission of DNA 
evidence appropriate and clear? 

 

 

8 Chapter 6 – Warrants 
The Exposure Draft consolidates and improves search warrant provisions, and introduces 
new provisions for covert search warrants. Currently, search warrant provisions are 

contained in various Acts, including the Crimes Act, the Drugs, Poisons and Controlled 
Substances Act 1981 and the Supreme Court Act 1986.  

The Exposure Draft removes outdated warrants that police do not use. It introduces a 

modern search warrant of general application that is easy to use, and can be adapted for 
specific purposes. This will allow police to use the same warrant process for various 
purposes such as searching for stolen property or to conduct a covert search of a clandestine 

drug laboratory.  

The Exposure Draft also improves on existing warrant requirements, which are unnecessary 
and waste police time and resources. This includes: 

 providing that police do not need to bring items seized under a warrant to the court for 
inspection unless the court specifically requires this to occur 

 allowing police to retain anything seized under a search warrant to aid the investigation 

of the offence or the criminal proceeding without needing a court order to do so, and 

 requiring forensic services to destroy seized drugs as soon as reasonably practicable ─ 
this is more flexible and practical than the current time limit of one month, which is not 

always practical to comply with. 

These changes build upon reforms introduced in: 

 2012 which improved search warrant processes by removing the requirement for a police 

officer to return seized goods to the Magistrate, and 

 2013 which included allowing police to take a photograph of a seized item to court rather 
than the actual item.  

It will improve the practicality of essential investigative tools and make them easier to use.  

The Exposure Draft introduces a legislative framework to regulate covert search warrants, 
which are an important investigative tool. In the absence of express powers to execute a 

search warrant covertly, Magistrates now rarely permit such action. Allowing police to enter 
and search premises in the absence of the occupier requires an express power, clear 
processes and appropriate safeguards. Accordingly, covert search warrants may only be 

issued where a police officer of the rank of Inspector or above authorises the application for 
the warrant, and the warrant is sought in relation to an indictable offence for which the 
maximum penalty is 10 years imprisonment or more. Further, the court must consider 

whether it is necessary for the premises to be searched without the occupier’s knowledge. 

The framework provides certainty about what powers are available to police, such as whether 
a thing may be seized and whether something may be substituted for a thing seized. The 

provisions also establish procedures for seizing documents or other items that may contain 
privileged material, such as client legal privilege, based on the systems established in the 
Independent Broad-based Anti-corruption Commission Act 2011.  
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Questions 

34) Are there any disadvantages to consolidating the main warrant provisions as 
proposed?   

 

35) Are the covert search warrant provisions appropriate and clear? 

 

36) Are the provisions relating to client legal privilege appropriate and clear in relation 
to both search warrants and covert search warrants? 

 

37) Are the provisions relating to copying electronic data appropriate and clear? 

 

38) Section 470 of the Crimes Act permits a Magistrate to issue a warrant to search 
for a female who is ‘unlawfully detained for immoral purposes’. The Bill does not 
include an equivalent provision. Do police need a specific power to enter 
premises to rescue any person who is reasonably suspected of being unlawfully 
detained (e.g. someone held in sexual servitude?) Is there any existing power 
(statutory or common law) that covers this? 

9 Chapter 7 – General 
Chapter 7 consolidates general provisions that apply across the Exposure Draft. It covers 

court processes, withdrawal of consent, recordings, oversight and miscellaneous matters 
such as service. The purpose of Chapter 7 is to ensure that principles and processes that are 
common across different parts of the Exposure Draft are as clear and consistent as possible. 

Notes are attached to relevant clauses throughout the Exposure Draft to highlight the 
application of these general clauses. 

Part 7.1 consolidates and simplifies court related processes (e.g. applications and notices). It 

also contains important reforms to these processes. For example, it provides increased rights 
to participate in court proceedings. The Crimes Act currently allows very limited participation 
in court proceedings (ss 464M(7), 464T(5), 464U(12), 464ZF(5) and (5A) and 464ZFAAA(7)). 

In contrast, clause 319(3) provides that the person who is the subject of the application (or 
their representative, if relevant) is a party to the application, may address the court, and may 
call and cross-examine the applicant and, if the court gives leave, other witnesses. 

Part 7.2 clarifies the processes for recording and withdrawing informed consent. The 
meaning of ‘informed consent’ is tailored to fit each process under the Exposure Draft and is 
included throughout where relevant. In contrast, the process for withdrawing consent, and 

recording that withdrawal, is the same regardless of which process in relation to which the 
informed consent was given and is only included in Part 7.2.  

Part 7.3 consolidates the provisions regulating recordings made of processes conducted 

under the Exposure Draft. The provisions primarily relate to recording of questioning 
(currently sections 464JA-464JD of the Crimes Act), but also extend where relevant to other 
processes such as taking fingerprints and conducting forensic procedures. 

The investigation powers under the Exposure Draft are significant and lead to considerable 
personal information being obtained. Part 7.4 of the Exposure Draft provides for independent 
oversight of powers exercised by police under this Exposure Draft by the Independent Broad-

based Anti-corruption Commission (the IBAC). This includes specific monitoring of covert 
sampling, inspection of records relating to fingerprints, DNA samples and things seized under 
search warrants, and reporting to Parliament. 

Questions 

39) Is the consolidation of the process provisions in this chapter appropriate and 
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Questions 

clear? 

 

40) Are the changes to participation in certain court processes appropriate?  

 

41) Do the offences governing playing, possessing and supplying a recording apply 
inappropriately in any situation? 
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