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Preface

From the Secretary, Department of Justice & Regulation
Jury trials are a pivotal part of Victoria’s criminal justice system. Jurors are called upon to decide whether persons accused of serious criminal charges are guilty or not guilty. This is a major responsibility, and can be a difficult task.   

Jury directions aim to ensure that jurors reach their verdict according to the law, by informing jurors about the relevant law, and on how they should (or should not) use or assess the evidence in the trial. However, in recent years, the increased number, length and complexity of directions has cast doubt on how well they are achieving their aim. Long, complex directions can unnecessarily prolong trials, and result in appeals and retrials due to errors in directions. Also, fundamentally, research shows that such directions are less likely to be listened to, understood or applied by jurors.  

These problems were discussed in the Victorian Law Reform Commission’s 2009 report on Jury Directions, and have been recognised widely by stakeholders. To address these problems, the department has been conducting, and continues to conduct, a wide-scale review of jury directions. In July 2013, the first stage of reforms commenced in the form of the Jury Directions Act 2013. This Act introduced significant reforms to jury directions in Victoria, including a new framework to simplify and clarify which directions are required, and to encourage more effective ways of communicating with jurors. The Act has been welcomed by the judiciary and the legal profession. It is assisting to streamline jury directions, and should also reduce appeals and retrials that increase delay and cause additional trauma to victims of crime.

This report relates to a second stage of reforms to jury directions. These reforms, which address specific areas of concern and restructure the legislation to improve readability, will further progress the objective of ensuring that jury directions in Victoria are clear, relevant and understandable. Some of the reforms are based on recommendations in the Simplification of Jury Directions Project report of August 2012 developed by the team led by the Honourable Justice Weinberg of the Court of Appeal. The work of Justice Weinberg and his team (from the Judicial College of Victoria and Criminal Law Review) has been invaluable in this reform process.

All of these changes will help to create a fairer, more responsive and efficient criminal justice system.

The assistance of members of the Jury Directions Advisory Group has also been invaluable. The Advisory Group meets regularly to discuss in detail proposed reforms to jury directions developed by the department. This feedback is essential to ensure that the reforms are effective, balanced and workable. 

I also wish to thank Criminal Law Review for producing this report, and for their ongoing work in this very important area.

Greg Wilson

Secretary

From the Director, Criminal Law Review 

Lord Mackay said that the ‘supreme test’ for a jury direction is that it should be ‘comprehensible to an ordinary member of the public who is called to sit on a jury and who has no particular acquaintance with the law’.

The aim of jury directions is to ensure a fair trial, where the jury’s verdict is the result of the application of the law to the facts as found by the jury. Developing jury directions that accurately state the law and meet the supreme test is very challenging. For too long, the comprehensibility of jury directions has been secondary to technically accurate statements of the law. 

While research over the last few decades has highlighted deficiencies in jury directions, it has also pointed the way to more effective jury directions. Research has shown that:

· jurors struggle to understand jury directions containing double negatives and conceptual or complex matters 

· some jury directions have the opposite effect from that which is intended (this is known as the ‘reactance theory’)

· there is a significant difference between jurors’ subjective beliefs in their understanding of jury directions and objective testing of their understanding
· jurors bring certain assumptions into the jury room with them (e.g. misconceptions about sexual assault and family violence), and
· jurors are much better at dealing with factual issues than understanding legal issues.

It is the responsibility of trial judges to make jury directions as comprehensible to the jury as possible. To do this, trial judges need to be free from complex appellate laws and legislation that govern jury directions. Empowering trial judges in this way, while ensuring fair trials, is central to the task of improving jury directions. 

The Jury Directions Act 2013 (Jury Directions Act) was an important first step to address the problems with jury directions. These problems derived from the increasing complexity of the law of jury directions over the last three decades in Victoria. This complexity made it very difficult for trial judges to determine whether a direction was required, which led to unnecessary appeals and retrials. Erring on the side of caution also resulted in jury directions that were too long and complex for jurors. In some cases, the directions were probably unintelligible to the jury, even though they were legally correct. 

The Jury Directions Act, which commenced in July 2013, creates a new approach for giving jury directions in Victoria. The centrepiece of the Act is the jury direction request provisions in Part 3, which require counsel to request the directions they want to be given in the trial. The Act encourages shorter, simpler jury directions that focus on the issues that the jury must determine in the trial. The early signs are that this Act has already helped to better focus the parties on the issues and reduce the length of directions. Some trial judges have also used factual questions and integrated directions. These changes are all designed to assist the jury in its important task. However, there are many more opportunities to improve jury directions.
In 2014, reforms were also made to jury directions in rape and sexual assault trials, and trials involving family violence, in the Crimes Amendment (Sexual Offences and Other Matters) Act 2014 and the Crimes Amendment (Abolition of Defensive Homicide) Act 2014, respectively.

This report discusses the next stage of reforms. The reforms to specific problematic jury directions provide a template for simple and short directions in areas of the law that are particularly difficult for trial judges to explain accurately, in a comprehensible manner, to the jury. The reforms will also restructure the legislation and make a number of refinements to ensure that the legislation (particularly the jury direction request provisions) operates as effectively as possible.  

This report is the product of the substantial contribution, commitment and sustained effort of members of Criminal Law Review over several years, in particular Michèle Briggs and Julia Rendell. 

This process has also greatly benefited from the expertise and advice of the Jury Directions Advisory Group, which contains high-level representatives from the Court of Appeal, the Supreme Court, the County Court, the Office of Public Prosecutions, Victoria Legal Aid, the Victorian Bar and the Judicial College of Victoria, as well as academics with expertise in jury research. 

The Advisory Group's continued dedication to making jury directions as clear, brief, simple and comprehensible as possible led to rigorous debates about each provision in the proposed Jury Directions Bill 2015. In relatively short compass, the Bill makes significant improvements to substantial bodies of law governing jury directions.

This reform process is now entering its sixth year. Such significant changes require focussing on both the ‘big picture’ and intricate details of the law. These laws must then be transformed into changed practice. New laws and approaches to jury directions take time to learn and incorporate into regular practice in trials and appeals. Continuous improvement can be challenging but it is essential to make the most of this opportunity to improve, and to continue improving, jury directions in Victoria.
I would like to thank members of the Advisory Group for their advice and continued commitment to the reform of jury directions and to members of my team for supporting this process and the development of this report. 
Greg Byrne PSM
Director

The purpose of the report

This report discusses reform of Victoria's jury directions laws. It is designed to guide the interpretation and application of the proposed Jury Directions Bill (if enacted) by providing detailed information on how the reforms were developed, and their intent. It is intended as both an explanation of the reasons for the reforms, which may assist in the interpretation of the provisions, and as an informational resource following the commencement of the Bill, which is designed to assist courts and practitioners to be ready for the changes when they commence. Accordingly, for convenience, in this report, a reference to the 'Bill' is a reference to the proposed 'Jury Directions Bill 2015'.
Over the last five years, the Department of Justice & Regulation (formerly the Department of Justice) has conducted a detailed review of key aspects of the law of jury directions in Victoria. The department's review (which is ongoing) started from the premise that the Victorian Law Reform Commission's Report on Jury Directions had already established that there are fundamental problems with jury directions and significant change was required. The department's review has drawn the same conclusions.

The first stage of legislative reform was the Jury Directions Act 2013, which created a new framework for jury directions and addressed two problematic jury directions. The department’s January 2013 report, Jury Directions: A New Approach, explains the reforms in this first stage. That report includes a more detailed discussion of the policy options considered and reasons for any departure from the VLRC recommendations.
In 2014, further reforms were contained in the Jury Directions Amendment Bill 2014 (the 2014 Bill), and explained in the department’s report, Jury Directions: The Next Step. The Crimes Amendment (Sexual Offences and Other Matters) Act 2014 reformed jury directions in sexual offence trials, and the Crimes Amendment (Abolition of Defensive Homicide) Act 2014 reformed family violence directions and the law on complicity (the 2014 amendments). 

This report consolidates much of the information contained in the department’s previous two reports, although that information has been reorganised and updated. New discussion on the 2014 amendments is also included. This reflects the structure and content of the new Bill, which will retain the content of the Jury Directions Act 2013 (with some refinements) and include the reforms contained in the 2014 Bill, but which will reorganise the provisions to improve readability. The discussion on the reforms includes the reasons for, and likely benefits of, these reforms. 
This report does not contain detailed analyses of the history of the development of jury directions in Victoria or Australia, nor does it contain detailed expositions of the many cases relevant to particular jury directions. It would be possible to provide lengthy explanations of each important case and the nuances between cases, tracing the development of the law to the current day. This is not necessary for present purposes and there are many other resources that already provide such information. There is a list of references at the end of this paper that contain such information, as do many of the leading cases on particular issues discussed in this report.

In general, a policy discussion of the issues addressed in this report does not turn upon fine distinctions and analyses of the application of existing laws. Many of the issues considered are more fundamental, and consider the underlying reasons for, and approach to, jury directions. 
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Executive Summary

Introduction

Jury directions are the directions a trial judge gives to a jury to help them to decide whether the accused is guilty or not guilty. In recent years, the law of jury directions has become increasingly complex. This has greatly complicated the task of trial judges and juries and has led to an increase in appeals and retrials. 

In response to these problems and the VLRC Report on Jury Directions, the department commenced an extensive review of jury directions in 2010. This review of jury directions aims to:

· reduce errors in jury directions 

· make the issues that juries must determine much clearer

· improve the way in which information is provided to juries 

· reduce delay by shortening jury directions, and

· reduce the number of retrials, which will reduce the stress and trauma to victims of crime. 

The first stage of reforms, the Jury Directions Act 2013 (the Jury Directions Act), came into force in July 2013. In particular, the Act contains a new framework for determining which directions are given in a criminal trial, clarifies the obligations of trial judges to sum up a case and encourages more effective ways of communicating with juries. The Act also addresses particular jury directions on the meaning of ‘proof beyond reasonable doubt’ and post-offence conduct. The reforms are explained in detail in the department’s report, Jury Directions: A New Approach. 

In 2014, further reforms were contained in the Jury Directions Amendment Bill 2014 (the 2014 Bill), and explained in the department’s report, Jury Directions: The Next Step. The Crimes Amendment (Sexual Offences and Other Matters) Act 2014 reformed jury directions in sexual offence trials, and the Crimes Amendment (Abolition of Defensive Homicide) Act 2014 reformed family violence directions and the law on complicity. 

This report discusses the new Bill, which consolidates the current jury directions legislation, with some refinements, with the amendments proposed in the 2014 Bill. The provisions will be reorganised, and form a new Jury Directions Act.

All the provisions in the Bill have been the subject of discussion with the expert Advisory Group which has provided invaluable advice to ensure that the proposals are effective, workable and fair. Some of these reforms were developed by the team led by the Honourable Justice Weinberg of the Court of Appeal in the Simplification of Jury Directions Project report (the Weinberg Report) of August 2012. 

The Jury Directions Bill (the Bill) will:
· continue the overall effect of the Jury Directions Act, which made significant reforms to jury directions 

· improve the effectiveness of the jury direction request provisions

· reduce the number of directions a trial judge is required to give to juries, and

· reduce the length and complexity of specific evidentiary directions. 

Continuing the effect of the Jury Directions Act

The Jury Directions Act made significant reforms to the law of jury directions in Victoria. Major reforms include:

· guiding principles, to reflect the new culture that the Act aims to encourage, and to assist with interpretation of the Act

· the jury direction request provisions, which require counsel to indicate which directions they want given, or not given. Trial judges must give a requested direction unless there are good reasons not to do so, and, in certain circumstances, have a residual obligation to give a direction, regardless of the parties’ views
· provisions clarifying the obligations of the trial judge to sum up cases which make it clear, for example, that trial judges need not summarise the evidence in the case
· provisions encouraging new ways of giving jury directions, for example, by way of written question trails and integrated directions, and

· specific provisions on directions on post-offence conduct and directions on the meaning of ‘proof beyond reasonable doubt’. 

The Jury Directions Act has been well received by stakeholders and is working well. Accordingly, the Bill will retain the provisions (and effect) of the Act, with some refinements (for example, to the jury direction request provisions currently in Part 3 of the Act). 
The Bill will also reorganise the provisions in the legislation. Given that the Bill will include a number of new provisions, this provides a good opportunity to restructure the legislation so that it flows logically and is easier to read. The best way to achieve this is to repeal the Jury Directions Act and enact a new principal Act that, if passed, will become the Jury Directions Act 2015.    

Jury direction request provisions 

The jury direction request provisions are the centrepiece of the Jury Directions Act. They focus on forensic decision making of the parties, and provide a new framework for determining which directions are given, and the content of those directions. It is essential that these provisions work as smoothly and effectively as possible.

Accordingly, due to recent cases, and feedback from stakeholders who use the Jury Directions Act, the Bill will amend the residual obligation test to clarify, simplify and improve the test and the interaction between the request provisions and the residual obligation. The Bill will also set out prosecution obligations to inform the trial judge of certain matters as part of the request process, and clarifying the law on directions in running (i.e. directions given during the course of the trial). 

Post-offence conduct

‘Post-offence conduct’, also known as ‘consciousness of guilt’, refers to conduct by an accused after an alleged offence, such as lying or fleeing the scene of the crime, that may be relied on by the prosecution to show that the accused committed the crime in question. Prior to the Jury Directions Act, the law governing consciousness of guilt directions was a particularly egregious example of the complexity and length of jury directions and the lack of weight given to the comprehensibility of directions to the jury. 

The Jury Directions Act contains a new framework for giving directions on post-offence conduct. The Act removed complex common law requirements brought about by cases like Edwards v The Queen (1993) 178 CLR 193 and Zoneff v The Queen (2000) 200 CLR 234. It simplifies and clarifies directions in this area by focusing on the key questions, namely: when may a jury use post-offence conduct evidence; when must the trial judge give a direction on this kind of evidence; what must the direction contain; and when the trial judge must give a direction to prevent a jury from mistakenly using evidence as post-offence conduct evidence. 

The Bill will retain these provisions in their current form.
Other misconduct evidence

The law on ‘other misconduct evidence’ (coincidence, tendency, context and relationship evidence) is highly complex. It is difficult for judges to determine when to give a direction on this evidence, and any resulting directions are difficult to understand. Chapter 4 of the Weinberg Report sets out the law and its problems in detail. 

The Bill will adopt the proposals on other misconduct evidence in the Weinberg Report with some minor refinements. The Bill will provide that parties may request directions on other misconduct evidence (adduced by the prosecution about an accused, or by the accused about a co-accused). The Bill will set out clearly what the direction must contain and need not contain, and will include an additional direction on the impermissible use of other misconduct evidence as tendency evidence. 

These provisions will provide clarity about when trial judges are required to give a direction and what a direction should contain. 

Unreliable evidence

Trial judges may need to warn the jury that particular evidence may be unreliable. Provisions on unreliable evidence directions are currently contained in the Evidence Act 2008 (the Evidence Act). If the witness is a child, while the trial judge may direct the jury that particular factors may affect the reliability of the evidence, the trial judge may not suggest that children’s evidence as a class is generally unreliable. 

Chapter 5 of the Weinberg Report concluded that the Evidence Act provisions are generally working well, and recommended maintaining their overall effect in the Jury Directions Act. The Bill will adopt the Weinberg Report proposals, with some changes to streamline the directions and for consistency with other provisions in the Bill. 

The Bill will include a provision on unreliable evidence that would replace the provisions in the Evidence Act as they apply to criminal trials. This provision will combine the current unreliable evidence and children’s evidence provisions, as they are substantially similar. The party requesting the direction will use the jury direction request provisions, and will have to specify the significant matters that may make the evidence unreliable. In relation to a child’s evidence, the significant matters must not solely relate to the age of the child, in line with the current law. The Bill will also prohibit the trial judge and the parties from making general statements about the reliability of children as a class. 

Identification evidence

Identification evidence (which is evidence that identifies or recognises a person or object, or notes similarities between two persons or objects) is notoriously unreliable because it relies on a witness’s memory and recall. There are many known cases in which mistaken identification evidence has contributed to wrongful convictions. 

The current law is highly problematic because it is regulated by two Evidence Act provisions, as well as the common law. These different sources of law rely on different definitions of ‘identification evidence’. They have different rules on when the directions must be given and different requirements as to the content of the directions.

The Bill will provide a single set of provisions on identification evidence to replace the statutory provisions and the common law. These provisions will rely on the jury direction request provisions. As with the unreliable evidence provisions, the party making the request will be required to inform the trial judge of significant matters that may affect the reliability of the evidence, and the Bill will clarify the content of directions. These changes will simplify directions on identification evidence, while ensuring that the directions highlight particular concerns with identification evidence.

Delay and forensic disadvantage

Similar to identification evidence directions, the law on directions on delay and forensic disadvantage is highly complex, as it is governed by both the common law and provisions in the Evidence Act and the Crimes Act 1958 (the Crimes Act). 

The common law ‘Longman direction’ from Longman v The Queen (1989) 168 CLR 79 is one of the most problematic and controversial jury directions. In cases involving delay between the alleged offence and the complaint, the Longman direction requires trial judges to direct juries that the delay has disadvantaged the accused in conducting his or her defence and that ‘it would be dangerous to convict on [the complainant’s] evidence alone unless the jury, scrutinizing the evidence with great care … were satisfied of its truth and accuracy’. This direction relies on false stereotypes about the unreliability of complainants in sexual offence cases (in which the direction is often given).

The Bill will replace the current law with new provisions that are based on the Evidence Act provision, with some improvements. For example, the Bill will make it clear that the trial judge must not use the problematic phrases ‘dangerous or unsafe to convict’ or ‘scrutinise with great care’ in directions on delay and forensic disadvantage. The Bill will also limit directions to trials in which the judge is satisfied that the accused has experienced a significant forensic disadvantage.

When the parties do not give evidence or call witnesses

Directions may be required to inform the jury how it may rely on the fact that the accused did not give evidence or call witnesses, or that the prosecution did not call witnesses. This is currently governed by the common law and section 20 of the Evidence Act. The law in this area is overly complex. 

The Bill will simplify these directions. In relation to the accused not giving or calling evidence, the Bill will abolish the overly complex common law directions, and prohibit the trial judge and parties from suggesting that reasoning to the jury. The Bill will also remove distinctions between what the co-accused can say on this issue, and what the other parties and the trial judge can say. 

Where the prosecution does not call or question a witness, the Bill will replace the Jones v Dunkel direction with a statutory direction. This direction will be based on the jury direction request provisions. However, it will qualify the threshold for giving the direction to ensure that it is only given in exceptional circumstances and does not impinge on the discretion of the prosecution to call or question witnesses.

Directions on consent and reasonable belief in consent 

Jury directions in sexual offence trials are notoriously complex and difficult to understand. This is partly due to complexity and uncertainty in the current substantive law (and in particular, the fault element in relation to the complainant not consenting to the sexual activity). Further, the mandatory nature of the directions makes them inflexible and produces long, formulaic and unhelpful directions. There is also an awkward fit between the form of the directions and the elements of relevant sexual offences. 

The Crimes Amendment (Sexual Offences and Other Matters) Act 2014 will introduce significant reforms to sexual offence laws. It will (among other things) introduce clearer and simpler sexual offences (including rape and sexual assault), and make jury directions on sexual offences more effective by bringing them within the Jury Directions Act framework. Under these reforms, new jury directions on sexual offences will be clearer, simpler and easier for juries to understand. The directions will not be mandatory, but may be requested by the prosecution or defence counsel depending on the issues in dispute. This will allow the directions to be tailored to the particular case, and reduce the risk of appeals and retrials where a trial judge does not give a direction that may technically be open on the facts, but is not relevant to the actual issues in dispute. These reforms will commence on 1 July 2015 (at the latest).

The Bill will retain these reforms, but will restructure the provisions to better fit within the structure of the Bill. The direction in new section 61(3)(c) of the Jury Directions Act (which deals with non-communication of consent) will be replaced with an amendment to the consent-negating circumstances in the Crimes Act.
Delay and credibility

The ‘Kilby/Crofts’ direction requires the trial judge to direct the jury that a complainant’s failure to report a sexual offence at the earliest possible opportunity may cast doubt on the complainant’s reliability and that the jury should take this into account in evaluating the credibility of the allegations made by the complainant. 

The law in this area is highly problematic because the direction is based on incorrect assumptions about the behaviour of victims of sexual assault, that is, that a genuine complainant will make his or her complaint very soon after the offence. Legislative reforms have not been successful in addressing this issue and trial judges are required to give competing and contradictory directions, which are confusing for jurors. 

The Bill will prohibit the trial judge and parties from making certain generalisations about sexual offence complainants as a class, for example, that complainants who delay in complaining or do not complain are, as a class, less credible than other complainants. 

In appropriate cases, the Bill will require the trial judge to give a direction to address common misconceptions about complainants in sexual offence cases. This will allow the trial judge to address these misconceptions in a neutral way early in the trial if the issue is likely to arise, or later in the trial if the issue does arise. However, while the Bill will prohibit generalisations about complainants as a class, the Bill will continue to allow the parties (and consequently the trial judge) to say or suggest that the particular complainant’s delay in complaint or lack of complaint does, or may, affect his or her credibility.

Directions on family violence 

Research suggests that there is a limited understanding about family violence within the legal profession and general community. This makes it more difficult for victims of family violence to raise self-defence or duress successfully, as their actions are less likely to be considered reasonable. 

Accordingly, the Crimes Amendment (Abolition of Defensive Homicide) Act 2014 introduced new jury directions on family violence into the Jury Directions Act. On request from defence counsel, these directions may be given in cases where self-defence or duress in the context of family violence is in issue. The directions will proactively address common misconceptions about family violence, so that claims of self-defence and duress can be assessed in context. However, the provisions continue to give the prosecution sufficient scope to conduct their case, including arguing about the applicability of the misconceptions to the particular accused, and calling expert evidence.

These reforms will be retained in the Bill, but will be restructured for consistency with the rest of the Bill.
What must be proved beyond reasonable doubt

High Court decisions on inferences and circumstantial evidence, most significantly, Chamberlain v The Queen (No 2) (1984) 153 CLR 521 (Chamberlain) and Shepherd v The Queen (1990) 170 CLR 573 (Shepherd), have led to complexity in determining when a direction on what must be proved beyond reasonable doubt is required. The directions also complicate jury reasoning processes. In particular, in Shepherd (at 579), the High Court required trial judges to direct the jury that ‘intermediate facts’ that are ‘indispensable links in a chain of reasoning towards an inference of guilt’ must also be proved beyond reasonable doubt. These directions are difficult for trial judges to give, and for jurors to follow. Chapter 3 of the Weinberg Report discusses the problems in this area of the law in detail. 

The Bill will provide that unless an enactment otherwise provides, the only matters that the trial judge may direct the jury must be proved beyond reasonable doubt are the elements of the offence and the absence of any relevant defence. For the avoidance of doubt, the Bill will also provide that if the trial judge directs the jury about these matters in a factual question, the trial judge must direct the jury that it must be satisfied beyond reasonable doubt of that matter.

This approach differs from the preferred option in the Weinberg Report (option 2). Option 2 would require the trial judge to direct the jury that ‘essential facts’ identified by the trial judge must be proved beyond reasonable doubt (in addition to elements and the absence of any relevant defence). 

The approach in the Bill is based on option 1 of the Weinberg Report. These reforms will return the law to where it was prior to Chamberlain and Shepherd, and will be simpler than option 2. In particular, option 2 risks over-intellectualising the jury direction, short-circuiting the jury’s deliberations (by leading the jury to focus on the ‘essential fact’ and not the evidence as a whole) and complicating the task of the trial judge (by requiring him or her to determine what is an ‘essential fact’). The approach in the Bill will lead to a simpler, more effective jury direction that should better assist the jury to perform its task. The task of the trial judge will also be simplified, minimising the risk of appeals and retrials. 
Directions on the meaning of ‘proof beyond reasonable doubt’ 

One of the fundamental protections for an accused in a criminal case is the requirement for the prosecution to prove its case ‘beyond reasonable doubt’. While ‘proof beyond reasonable doubt’ is a commonly used term, research shows that its meaning is not always clear or well understood. Prior to the Jury Directions Act, trial judges were not permitted to explain the concept of beyond reasonable doubt to the jury except in very limited circumstances.

The Jury Directions Act enables the trial judge to explain the meaning of beyond reasonable doubt when the jury requests assistance. To enhance transparency, and provide further legislative support for this new direction, the Act also provides guidance on how the concept may be explained. For example, the trial judge may refer to the presumption of innocence and indicate that it is not enough for the prosecution to persuade the jury that the accused is probably guilty or very likely to be guilty. 

The Bill will retain these provisions in their current form.

The obligation to sum up and integrated directions

The common law requires trial judges to sum up a case before the jury deliberates. This involves relating the evidence in the trial to the legal and factual issues that the jury must decide. Prior to the Jury Directions Act, summings up appeared to be failing to achieve their aim of being succinct statements of the law and the facts in issue and to contain only so much detail as is necessary to explain to the jury its task. Their length, complexity and manner of presentation was undermining their effectiveness.

The Jury Directions Act regulates the content and form of the trial judge’s summing up. It encourages shorter summings up by ensuring that the directions on the law, references to how counsel have put their case, and identification of evidence, directly relate to matters in issue. It removes any requirement to summarise how the parties put their case (including their closing addresses) or the evidence.

The Jury Directions Act encourages and supports judges to present information to juries in various ways, including the use of written materials such as jury guides, but at the discretion of each judge. The Act also expressly provides that the directions on the facts and the law may be given as ‘integrated directions’. A key feature of an integrated direction is that it embeds the law in factual questions on issues in the trial, avoiding a ‘mini-lecture’ on the law and making it easier for the jury to understand. Integrated directions can also incorporate references to how the counsel have put their cases and any relevant evidence.
The Bill will retain these provisions in their current form (except for minor amendments to current sections 17 and 18).
Corroboration

At common law, certain evidence was required to be corroborated (that is, supported by other evidence). Under section 164 of the Evidence Act, corroboration of evidence is no longer required, except in cases of perjury and similar offences, and corroboration directions are ‘not necessary’. Despite this, directions on corroboration are sometimes still given.

Chapter 5 of the Weinberg Report found these directions to be problematic and unnecessary, but did not recommend amending section 164 as it is not leading to successful appeals against conviction. 

However, the Bill will amend section 164 of the Evidence Act to abolish corroboration directions in all criminal cases, except perjury or related cases. These directions are complicated, there is a risk of ‘appeal-proofing’, and they may backfire on the accused (as the trial judge gives a warning but then lists all the evidence capable of constituting corroboration). Other directions, such as unreliable evidence directions, can adequately highlight problems with particular evidence. However, where corroboration is required (i.e. in perjury and related cases), the Bill will make it clear that a corroboration direction is required.

1 Review of the law on jury directions
1.1 Background to this review

In recent years, the issue of jury directions in criminal trials has been the subject of considerable research and commentary in Australia and relevant overseas jurisdictions (in particular, New Zealand, Canada and the United Kingdom). 

Both the VLRC and the QLRC released reports on jury directions in 2009.
 The NSWLRC released its report on jury directions in 2012. 

The VLRC Report makes 52 recommendations relating to reform of jury directions in Victoria. The VLRC recommends that the law concerning jury directions in criminal trials be located in a single statute, and most of its recommendations relate to the content of that statute. 

In addition to academic commentary and reviews by law reform bodies, the judiciary expressed increasing concern about the law on jury directions, and the effect that the law has on juries, trials and the criminal justice system generally.
 

To reform the law in this area, the department is undertaking an extensive review of jury directions. The first stage of reforms resulted in the enactment of the Jury Directions Act 2013 (the Jury Directions Act), which commenced on 1 July 2013. That Act contains a new framework for determining which directions are given in a criminal trial, clarifies the obligations of trial judges to sum up a case and encourages more effective ways of communicating with juries. The Act also addresses jury directions on post-offence conduct and the meaning of beyond reasonable doubt. The department’s January 2013 report, Jury Directions: A New Approach, explains the background and intent of the reforms contained in the Jury Directions Act. 
Further proposed reforms, addressing a number of evidentiary jury directions that the VLRC or stakeholders identified as requiring reform, were contained in the Jury Directions Amendment Bill 2014 (the 2014 Bill). The department’s December 2013 online report, Jury Directions: The Next Step, explained the background and intent of those reforms.   

Amendments to the Jury Directions Act to reform jury directions on family violence, and rape and sexual assault, were enacted by the Crimes Amendment (Abolition of Defensive Homicide) Act 2014 (the Defensive Homicide Act) and the Crimes Amendment (Sexual Offences and Other Matters) Act 2014 (the Sexual Offences Act), respectively (the 2014 amendments). The Defensive Homicide Act also contained reforms to the substantive law on complicity, which will facilitate simpler, more helpful jury directions in that area of law.
1.2 Scope of this report
This report relates to the proposed Jury Directions Bill 2015 (the Bill). The Bill will retain the content of the Jury Directions Act (with some refinements and including the 2014 amendments), and will also include the content of the 2014 Bill. However, to improve readability, the Bill will restructure the legislation. The best way to achieve this restructure is to repeal the Jury Directions Act, and enact a new principal Act.  

Given the content of the Bill, this report includes much of the content of the department’s previous two reports, as well as discussion of the 2014 amendments. As with the previous reports, this report is limited to the major provisions of the Bill. It does not discuss procedural or less significant provisions, such as definitions currently in section 3 of the Jury Directions Act, or consequential amendments. 
1.3 Objectives of this review

As referred to above, this review was prompted by significant problems with jury directions in Victorian criminal trials. Part 2 of Jury Directions: A New Approach discusses these problems, which include the number and complexity of directions that trial judges are required to give, as well as their length, relevance and comprehensibility to jurors. That Part has been updated and is included as Part 2 to this report.
As Jury Directions: A New Approach discussed, these problems led to errors in jury directions, which resulted in appeals and retrials. Errors identified on appeal focused on what trial judges said to jurors, rather than on what jurors understood. Research in a number of jurisdictions indicates that jurors do not understand many directions, especially if they are long and complex.

The department’s review of jury directions aims to:

· reduce errors in jury directions 

· make the issues that juries must determine much clearer

· improve the way in which information is provided to juries 

· reduce delay by shortening jury directions, and

· reduce the number of retrials, which will reduce the stress and trauma to victims of crime. 

The Jury Directions Act significantly reformed the law on jury directions in Victoria, and was a pivotal first step in achieving these aims. 
1.4 Approach to this review

This review has been conducted in consultation with an expert advisory group. The Advisory Group was established in 2010, and first met in May 2010 (see Appendix 2 for a list of members). 

Alongside the Advisory Group process, the Honourable Justice Weinberg of the Court of Appeal led a team of staff from the department and the JCV to examine specific jury directions topics, which resulted in the Simplification of Jury Directions Project report (the Weinberg Report). 

A number of the topics discussed in this report were examined in the Weinberg Report, namely:

· other misconduct evidence (see Part 7)

· unreliable evidence (see Part 8)
· what must be proved beyond reasonable doubt (see Part 15), and
· corroboration (see Part 17).

The Weinberg Report is available at www.supremecourt.vic.gov.au, and contains a comprehensive discussion and examination of these topics. This report refers to the Weinberg Report where relevant, rather than replicating the discussion in that Report. The Advisory Group considered the recommendations in the Weinberg Report in detail. As we discuss in this report, the Bill will adopt some of the Weinberg Report recommendations with little or no change, and amend other recommendations in order to further refine and simplify the law in these areas. 

The Weinberg Report also made recommendations relating to the substantive law on complicity. These recommendations were discussed with the Advisory Group, and resulted in new complicity provisions in the Crimes Act 1958 (the Crimes Act).
 These reforms will facilitate simpler, more understandable jury directions in that area. The department’s paper on the complicity reforms was released online in October 2014. For completeness, an updated version of the paper is included as Appendix 1 to this report.

The department prepared consultation papers for the Advisory Group on the rest of the reforms discussed in this report (including the jury directions reforms contained in the Defensive Homicide Act and the Sexual Offences Act). The papers examine the current law in Victoria and its problems, as well as laws in other relevant jurisdictions. The papers also make recommendations for reform. 

The department continues to prepare papers for the Advisory Group, for example, on directions on a witness’s motive to lie and jury deliberations. However, waiting until all these topics have been considered would delay the implementation of important improvements to the law. Accordingly, it is preferable that the Bill be introduced as soon as it is practicable to do so. A subsequent Bill could then cover the other topics being considered. The Bill will create a clearer structure for the Act which will allow future amendments to be inserted in a logical location where they can be easily found.
1.5 Other reviews

Other reviews conducted by the department have resulted in the recent reforms to jury directions laws on sexual offences and family violence (referred to above).
In recent years, there has been increasing concern that Victoria’s sexual offence laws lack clarity, are too complex, and result in too many appeals. There is also concern that the laws may not reflect community expectations.

Jury directions about elements of sexual offences and defences and exceptions to such offences, can only be clear if the substantive law is clear. Addressing the complexity of jury directions in sexual offence cases therefore requires consideration of the sexual offence laws themselves. The VLRC recommended that the department review the substantive law of sexual offences in order to reduce in number, shorten and simplify the directions the trial judge must give to the jury in sexual offence trials. 
The department is conducting an extensive review of Victoria’s sexual offence laws. In October 2014, the Sexual Offences Act was passed, enacting significant reforms to the law on rape and sexual assault, including bringing jury directions in rape and sexual assault trials under the framework of the Jury Directions Act (see Part 12). These amendments will commence on 1 July 2015 (at the latest). Further work is continuing on the review of other sexual offences, including sexual offences against children. 

The offence of defensive homicide was also the subject of extensive criticism for being too complex and difficult to explain to juries (as well as for the outcomes it produced). Defensive homicide was abolished by the Defensive Homicide Act, which commenced operation on 1 November 2014. That Act also introduced new jury directions on family violence to be given in trials where self-defence or duress in the context of family violence is in issue (see Part 14), and amended the substantive law on complicity (as discussed above). 
1.6 The VLRC recommendations

The VLRC recommended a legislative response to address the problems it identified with jury directions. The VLRC made 52 recommendations for reform in the VLRC Report. In particular, the VLRC concluded that legislation was needed to address ‘the inability of the common law to produce a workable body of law dealing with jury directions, and the complexity caused by the piecemeal introduction of statutory jury directions, particularly in the area of sexual offences’.
 The VLRC recognised that making sure jurors can easily understand the law is crucial given the importance of jury directions in a criminal trial. In the view of the VLRC, legislation has the capacity to:

· ‘bring order, clarity and greater simplicity to this body of law’ (at [4.13]), and

· ‘modernise this area of law by promoting contemporary ways of communicating with juries and encouraging changes to areas that have been the source of complexity and delay’ (at [4.14]).

The VLRC recommended (in recommendation 1) that the problems it identified with jury directions should be addressed by enacting a single statute, which would eventually become the sole source of the law of jury directions. However, recognising the size of this task, recommendation 2 stated that this legislation should be progressively introduced. In the view of the VLRC, this would mean that trial judges would no longer be forced ‘to contend with a complex patchwork of statutory and common law rules’.
 According to recommendation 4, the courts would be still permitted to develop jury directions in areas not covered by the statute. 

The VLRC also made recommendations about the content of the legislation. In its view, jury directions legislation should:

· provide general principles to guide the content of directions (recommendation 5) 

· offer guidance to the trial judge as to when to give and not give directions (recommendations 6–11)

· govern the content of procedural directions: that is, directions on the burden and standard of proof, the role of the trial judge, the jury and counsel, the requirement that the verdict be based solely on the evidence, the assessment of witnesses and unanimous verdicts; directions which are mandatory when the circumstances require (e.g. alternative verdicts, separate consideration, and perseverance); directions which may be given when the circumstances requires (e.g. majority verdicts); and directions which are of an administrative nature (e.g. jury empanelment, selecting a foreperson, trial procedure) (recommendation 12), and

· set out the essential elements of directions concerning the use of evidence. In particular, the initial legislation should provide for propensity reasoning, identification evidence, and post-offence conduct (recommendation 13).

The Advisory Group has considered the VLRC’s recommendations where they are relevant to each topic reviewed. The review process has built upon the VLRC’s review and recommendations. In some areas, the Bill further refines or simplifies the VLRC’s recommendations and, in some instances, it adopts different approaches to better achieve similar objectives. The reasons for these differences were discussed in detail in Jury Directions: A New Approach.
1.7 The right to a fair trial and the law of jury directions

In developing jury direction reforms, we have considered the potential impact of the reforms on the right to a fair trial. These issues were also considered in the VLRC Report following advice from the Victorian Government Solicitor’s Office.
 

The right to a fair trial is a fundamental aspect of the common law. This right is recognised in the Charter of Human Rights and Responsibilities Act 2006 (the Charter). Section 24(1) provides that:

A person charged with a criminal offence … has the right to have the charge or proceeding decided by a competent, independent and impartial court or tribunal after a fair and public hearing.

Section 25 of the Charter also sets out aspects of a fair trial in criminal proceedings, including the right to be presumed innocent, and other minimum fair trial guarantees. Section 25 is not an exhaustive list of all the elements of a fair trial. 

The general purpose of jury directions is to ensure that the accused is tried in accordance with the law. This obviously has implications for the right to a fair trial. The High Court in RPS v The Queen explained the relationship of jury directions to the right to a fair trial as follows:

The fundamental task of a trial judge is, of course, to ensure a fair trial of the accused. That will require the judge to instruct the jury about so much of the law as they need to know in order to dispose of the issues in the case. No doubt that will require instructions about the elements of the offence, the burden and standard of proof and the respective functions of judge and jury. Subject to any applicable statutory provisions it will require the judge to identify the issues in the case and to relate the law to those issues. It will require the judge to put fairly before the jury the case which the accused makes. In some cases it will require the judge to warn the jury about how they should not reason or about particular care that must be shown before accepting certain kinds of evidence.
 

The concept of a fair trial is a flexible and evolving concept at common law, which is not capable of precise definition. As such, it is impossible to exhaustively or comprehensively list the components of a fair trial.
 Likewise, the Charter retains flexibility in the concept of a fair trial. Although section 25 of the Charter sets out certain minimum guarantees, it does not exclude other aspects of the right to a fair trial. The flexible nature of the right to a fair trial means that the concept will evolve over time. For example, more recent statutory restrictions on the ability to cross-examine complainants on their sexual history or prohibition on the accused personally cross-examining a complainant in a sexual offence case under the Criminal Procedure Act 2009 (the Criminal Procedure Act) are accepted as not violating the right to a fair trial. 

Further, although overall the concept of a fair trial is an ‘absolute’ right, the particular elements that make a trial fair are not absolute.
 Therefore, just because jury direction reforms may affect particular elements of a trial that have been seen as an aspect of the right to a fair trial (e.g. removing requirements for the trial judge to direct on certain matters) the overall fairness of the trial has not been limited. The fairness of the trial needs to be looked at as a whole. The New Zealand Court of Appeal emphasised this in relation to jury directions, requiring the fairness of a summing up to be assessed in the context of the whole trial.
 The concept of fairness includes not only the interests of the accused, but also the interests of the victim and society generally. 

The directions that are required to be given to a jury as part of a fair trial will evolve over time. Changing these requirements will not necessarily compromise the overall fairness of the trial. It is relevant to note that other jurisdictions have more limited jury directions and this is consistent with the right to a fair trial. This is the case in other Australian jurisdictions, in which directions are generally shorter than in Victoria (see Part 2). International jurisdictions that have legislation protecting the right to a fair trial similar to the Charter, such as New Zealand, Canada, and the United Kingdom, also often have directions that are shorter and simpler than those in Victoria. 

Importantly, the factors courts consider in determining the requirements for a fair trial in the context of jury directions have been unduly limited. As Justice Neave has observed ‘[a]ppellate courts have focused almost entirely on the legal correctness of directions, rather than on how they are delivered and whether jurors can understand them’.
 Jury directions reform provides an opportunity to enhance the right to a fair trial. Where jury directions are overly complex and lengthy, jurors struggle to understand them. This impacts on the integrity of the jury’s decision-making process, which in turn can compromise the fair trial of the accused. Jury directions that are consistent with how the parties have run their case and are presented in a way that the jury can readily understand should enhance the integrity and fairness of the trial. 

Overall, the provisions in the Bill will be consistent with the right to a fair trial. In fact, they are designed to enhance the right and ensure that the accused gets a fair trial.

2 Problems with jury directions
2.1 Introduction

As the High Court said in Dupas v The Queen, what is:

vital to the criminal justice system is the capacity of jurors, when properly directed by trial judges, to decide cases in accordance with the law, that is, by reference only to admissible evidence led in court and relevant submissions, uninfluenced by extraneous considerations. That capacity is critical to ensuring that criminal proceedings are fair to an accused.

In the VLRC Report (at [2.35]), the VLRC found that within a relatively short period, jury directions in Victoria had become complex, voluminous and uncertain. This complexity arose from both appellate decisions and legislation. The complexity in this area is highlighted by the differing views of trial judges and appellate court judges on how the law should apply in a particular case. Lawyers also struggle to understand some aspects of the law. 

The current state of the law casts doubt on whether jury directions are achieving their aim of helping the jury reach its verdict in accordance with the law. The Honourable Justice Marcia Neave, in a 2012 speech on jury directions, said:

The way in which jury directions are given and their content fails to reflect at least 30 years of linguistic and psychological research about what helps people to understand and apply what they are told. Appellate courts have focussed almost entirely on the legal correctness of directions, rather than on how they are delivered and whether jurors can understand them.
 
2.2 Jurors and the ‘supreme test’

Lord Mackay described the ‘supreme test’ of a jury direction as being that it should be ‘comprehensible to an ordinary member of the public who is called to sit on a jury and who has no particular acquaintance with the law.’
 The ‘supreme test’ sets an appropriate standard for comprehensibility. 

To apply the ‘supreme test’, it is critical to know more about juries in Victoria. Horan concludes that there is ‘no strong evidence to conclude that Australian juries are not adequately representative in terms of age, gender and occupation.’
 Further, research in Victoria and Tasmania indicates that jurors are likely to be better educated than ordinary members of the public. One third of jurors in Victoria have not completed year 12 at secondary school, but half have an undergraduate or postgraduate degree. The average age of jurors empanelled is 44.

The dynamics of the jury room also assist to improve juror performance. Research indicates that better educated jury members are able to assist other jurors to improve their understanding of scientific evidence.
 
While it is agreed that jurors generally perform their role conscientiously, it is increasingly recognised that what is expected of jurors is unreasonable. This is due to the length and complexity of the issues and material with which they are confronted and, sometimes, the manner in which those issues are presented. As Horan concluded:

The judge’s explanation of increasingly complex laws is the focus of concern over jury comprehension. The law is complicated because of the difficult concepts that need to be explained, and also because of the legal terminology that judges use which makes lay people less likely to follow the explanation.

2.3 Directions may not be effective 

The law on jury directions has developed in an ad hoc manner, and has tended to rely on assumptions about jurors and their deliberation processes that do not necessarily accord with current empirical research in this area. As the QLRC Report observed (at [3.11]): 

The jury’s immunity from scrutiny, as well as the status afforded to jury decisions in the criminal justice system, has also led to many assumptions about the way in which juries operate and … the way in which juries respond to the instructions, directions, comments and warnings given to them by judges. Some of these assumptions do not withstand scrutiny and are challenged by some of the empirical evidence, particularly from psychological and psycho-linguistic sources.

This has obvious ramifications on the effectiveness of jury directions. After considering and analysing a series of empirical studies, which had sought to measure jury comprehension, Ogloff and Rose concluded that:

jurors appear largely incapable of understanding judicial instructions as they are traditionally delivered by the judge … The overwhelming weight of the evidence is that [jury] instructions are not understood and therefore cannot be helpful.

As the QLRC noted (at [3.14]), ‘many commentators have questioned whether jurors are able to understand, remember and integrate the information and legal principles they are confronted with in reaching a verdict’. Particular concern has been raised about the effectiveness of directions on issues that are ‘new, difficult or counter-intuitive to jurors’ commonsense’.
 

Studies show that directions may not help jurors to understand concepts even if the jurors themselves consider that the directions were helpful. The QLRC cited a New Zealand study that revealed that although most jurors found the judges’ directions ‘clear’ and ‘helpful’, 72 per cent of them demonstrated a misunderstanding of the law about which they had been instructed, in particular in relation to the elements of the offence about which they need to be satisfied beyond reasonable doubt before convicting. Studies from the United States and Canada have reached similar conclusions.
  

The empirical research highlights a number of problems with current jury directions law and practice. These include:

· the way in which directions are expressed and communicated (and how this affects juror comprehension), and

· the use of ‘limiting directions’, namely directions that require the jury to disregard particular evidence or to limit the use of evidence. 

2.3.1 How directions are expressed and communicated

The following is part of a direction from a 2006 case, R v Jones:

If you are satisfied that one or more of the accused killed [the victim] but you are not satisfied that the Crown has not proved beyond reasonable doubt that those accused did not act in self defence, [he] is not guilty of either murder or manslaughter.

As the Chairman of the NSWLRC, James Wood AO QC noted, ‘[i]t is questionable whether any juror would understand this direction, or understand that in fact it contained one negative too many (the existence of which was not in fact noticed at the trial, or on appeal)’.

Not surprisingly, the psycholinguistic research finds that ‘plain English’ strategies improve the ability of jurors to understand and apply directions. These strategies include using simple, active language, placing directions in context, and avoiding negatives where possible.
 However, where the substantive law is complex, it can be difficult for trial judges to express complex matters simply, while still being legally accurate. 

The language used by appellate judges can add to the problem. As the VLRC observes (at [2.37]):

The High Court has the power to provide guidance about the language to use when giving particular common law directions. Trial judges tend to follow that advice whenever it is given. There have been many instances, however, where the High Court has not given practical assistance about the content of particular directions.

The method judges use to communicate with the jury is also relevant. Traditionally, trial judges tend to direct juries orally (although some judges are increasingly providing written documents to supplement oral directions). 
Research and practical experience shows that it can be difficult for jurors to maintain interest and concentration during oral directions, especially if they are long and complex. Jurors can struggle with absorbing and recalling orally presented information. In one study, jurors also reported that ‘not infrequently’, there were discrepancies in the notes that they had taken, and they could not agree on what had been said.
 
A 2010 British study of jurors showed that only 31 per cent were able to correctly identify the two questions that the judge told them they had to answer in deciding whether the accused had acted in self-defence. Giving a written summary of directions increased the percentage of jurors who could identify both questions from 31 per cent to 48 per cent.
 

Changing modes of communication mean that modern jurors reportedly learn better with the assistance of visual aids, such as PowerPoint presentations.
 The Honourable Justice Kirby has observed that unless jury procedures are adapted to the digital age, jurors may find the often boring and tedious lengthy legal proceedings intolerable.

The timing and order of directions can also be important. Young, Tinsley and Cameron conclude that:

[J]urors do not in fact absorb information like black boxes, piece it together and make sense of it at the conclusion of the trial. Instead, their approach to the evidence tends to confirm the ‘story model’ of jury decision-making: they actively process the evidence as it emerges, evaluating it and attempting to fit it into an evolving story which makes sense to them.
 

Research indicates that repetition of jury directions helps jury comprehension.
 The way in which directions are communicated to the jury has clear implications for juror comprehension. Ineffective communication techniques compound some of the other problems with jury directions we discuss below, such as their length and complexity. These problems can lead to juror disengagement, and concerns about the basis on which jurors are reaching their verdicts. 
2.3.2 Limiting directions (the ‘backfire’ effect)

Some jury directions warn juries against reasoning in a particular way. Judges direct juries that some evidence can be used for one purpose, but not for another. As the QLRC observed (at [12.15]):

The task of nimbly applying the evidence for certain purposes while somehow neutralising any further, improper influence of that evidence is difficult enough for lawyers; how much harder is it then for lay jurors to master this feat of evidentiary gymnastics? … The cognitive load that jurors are under may impede their efforts to comply with limiting instructions, even when they are motivated to do so. 

In Zoneff v The Queen, Kirby J observed at that jury directions should avoid imposing on judges ‘a duty to give directions that may actually be counter-productive to the end sought’.
 Research shows that jurors tend not to follow directions that appear contrary to the juror’s ‘common sense justice’, or that do not accord with their preconceived ideas of what evidence they should, or should not, consider.

When jurors are specifically warned against reasoning in a particular way, they can be more likely to reason in that way.
 This is because a warning to disregard certain evidence can highlight the importance of that evidence for jurors. For example, in relation to post-offence conduct, directing a jury that there are various reasons why a person may behave in a way that makes the person look guilty (and then listing those ways) could serve to highlight the apparently guilty behaviour (which is not what the direction is supposed to do).

If directions are ineffective, then there is little or no point giving them. They add to the length of a trial without any real benefit. Giving directions that may ‘backfire’ (i.e. result in jurors reasoning in the opposite way than is intended) is even more problematic, as such directions can be detrimental to the party which the direction is meant to benefit.  
2.4 Directions are too complex

In a 2011 speech, the Honourable Marilyn Warren, Chief Justice the Supreme Court of Victoria, said that ‘In Victoria at this time the length and complexity of jury charges [directions] in a criminal trial are in a sorry state’.

Jury directions are more complex than is necessary. For instance, the directions concerning complicity, defensive homicide and rape were very complicated. As described in Part 1, a series of amending Acts has addressed the complexity of the substantive law in these areas.
 However, other areas of substantive law remain unduly complex.

In a survey of Supreme Court and County Court judges, most judges saw the ‘over-intellectualisation’ and complexity of jury directions as ‘a major impediment to effective communication with the jury.’
 These challenges highlight the need for jury directions (as well as the law on jury directions) to be as clear and simple as possible.  

In Zoneff v The Queen, Justice Kirby observed:

As is its wont, the law has tended to complicate needlessly a subject that calls upon the jury’s reserves of common sense. This result sends appellate courts in search of responses. These may include the provision of guidelines or standard directions which will help render the judge’s charge to the jury appeal-proof. Or it may result in a conclusion that the law has become needlessly complex and that judicial directions should be simplified and confined to a minimum.

Complex directions:

· are likely to confuse jurors, which may lead to jurors not applying the direction, or applying it wrongly 

· may lead to disengagement with the decision making process and affect the integrity of that process, and

· are more likely to contain errors, resulting in possible appeals and retrials.
2.5 Directions are too long

In the 2010 Annual Law Reform Lecture, Lord Justice Moses pointed to a number of problems in England and Wales. Similar problems have existed in Victoria, though the Jury Directions Act appears to have started to ameliorate some of these problems. In relation to summing up in particular, his Honour said:

I shall speak to you at length; I cannot even say how long I will be. There will be few intervals; about once every 1½ hours if you are lucky, or 2 hours. I cannot say how long this will last, certainly more than a day, so please do not believe you can make any sensible arrangements for the rest of the week. … You cannot interrupt or ask questions while I am speaking … There will be few visual aids; I shall expect throughout to capture your attention with the power of my voice, speaking faster during those parts of the process which I do not really understand and more slowly when it is really important.

Numerous and complex directions result in long directions. In 2006, the Australian Institute of Judicial Administration asked Australian and New Zealand judges to estimate the lengths of their summings up and directions to juries at the end of addresses. The results are summarised in the following table, which highlights the variations among the Australian states, and between Australia and New Zealand. It sets out the judges’ estimates in minutes of the time spent:

· directing on the law

· summarising the evidence, and 

· directing on the parties’ addresses. 
Table 1:
Estimated duration of summing up

	
	NSW
	Qld
	SA
	Tas
	Vic
	WA
	NZ

	Five-day trial
Law Evidence Addresses

Total
	52
58

31

2h 21m
	36
41

23

1h 40m
	28
35

21

1h 24m
	58
73

23

2h 34m
	60
63

22

2h 25m
	41
36

18

1h 35m
	24
21

18

1h 03m

	Ten-day trial
Law Evidence Addresses

Total
	64
115

38

3h 37m
	46
68

33

2h 27m
	35
64

28

2h 07m
	73
100

47

3h 40m
	83
131

41

4h 15m
	43
48

25

1h 56m
	24
28

24

1h 16m

	Twenty-day trial
Law Evidence Addresses

Total
	74
231

57

6h 02m
	65
114

53

3h 52m
	47
112

35

3h 14m
	77
180

60

5h 17m
	104
188

47

5h 39m
	45
72

38

2h 35m
	33
43

32

1h 48m


Source: Queensland Law Reform Commission, A Review of Jury Directions, Report No 66 (2009) 72
2.6 Directions result in appeals and retrials

In addition to affecting the basis on which the jury reaches a verdict, long and complex directions and uncertain jury direction laws make the task of the trial judge more difficult, making errors in directions more likely. Errors in jury directions result in retrials, appeals and delays in the court system. 

In Victoria, between 2001 and 2010, the Court of Appeal ordered 136 retrials as a direct result of jury direction related grounds of appeal.
 The graph below identifies a breakdown of the types of direction related grounds of appeal. 

Unnecessary appeals and retrials add considerably to the trauma experienced by victims of crime and their families, particularly in cases involving sexual offences. 

Numerous individuals and agencies from the legal, health and community welfare sectors, including the Victorian Centres Against Sexual Assault (CASA), have urged jury directions reform because of the potential to avoid further trauma to victims that can take place under the current system.

Appeals and retrials can also affect public confidence in the criminal justice system, for example, if the public perceives that an offender had a conviction set aside because of a technical problem with the law.
Graph 1: Conviction Appeals 2000–2010


2.7 Conclusion

The problems with individual jury directions are compounded by the number of jury directions that may be required. The Jury Directions Act began the process of addressing these problems. The Bill will take another significant step in advancing efforts to address these problems. 

While legislation can provide the capacity for real change, legislation cannot achieve this kind of change on its own. Changes are needed in the approaches of trial judges to directing a jury, and in the way appellate courts consider jury directions and what is important in a trial. Importantly, this involves a change in focus from technical compliance with the law to communicating effectively with juries. 

As Justice Neave has said:

A ‘legal fiction’ is an assumption which conceals or glosses over a fact or rule in order to produce an appropriate outcome. The approach which appellate courts take in considering the correctness of jury directions often fits this definition. Appeal courts generally assume that a technically complex direction which is correct does not produce a miscarriage of justice. By contrast, an ambiguity or lack of precision in language may result in success on appeal, even if it is highly unlikely that the ambiguity or nuances in the statement would have been perceived by a lay juror. The legal fiction is that if an instruction is legally correct, the jury must have applied it.

Cultural change on the part of counsel, trial judges and appeal judges will be required in order for jury directions reform to be successful in practice. The legislative changes that we discuss in this report should assist to facilitate cultural change. These reforms would support and further encourage the changes that are already occurring. 

3 Introduction to the Bill
3.1 Overview

A Jury Directions Bill will:

· set out guiding principles for the interpretation of the Bill (in line with the Jury Directions Act)

· provide a framework for the giving of directions (in line with the Jury Directions Act, with some improvements)

· improve evidential directions to be given on:

· post-offence conduct (in line with the Jury Directions Act) 
· other misconduct evidence

· unreliable evidence and corroboration

· identification evidence

· delay and forensic disadvantage, and 
· failure to give evidence or call witnesses
· in sexual offence trials, reform directions to be given on: 

· consent and reasonable belief in consent (in line with the provisions to be inserted in the Jury Directions Act by the Sexual Offences Act, with some improvements), and 
· delay and credibility
· in trials where self-defence or duress in the context of family violence is in issue, clarify directions to be given on family violence issues (in line with the Jury Directions Act, as amended by the Defensive Homicide Act)

· clarify and improve the law on general directions by reforming directions on the meaning of ‘proof beyond reasonable doubt’ (in line with the Jury Directions Act), and on what must be proved beyond reasonable doubt, and
· clarify and reduce the trial judge’s obligations to sum up the trial and encourage new ways of giving directions (in line with the Jury Directions Act, with minor amendments).
The Bill will repeal the Jury Directions Act and replace it with a new principal Act (the Jury Directions Act 2015) that is structured clearly and logically. The Bill will retain the content of the Jury Directions Act with some refinements (e.g. to ensure that the jury direction request provisions work as effectively as possible). The Bill will facilitate simple and clear directions on a number of problematic areas of the law, in line with the 2014 Bill. Also in line with the 2014 Bill, it will amend the Evidence Act 2008 (the Evidence Act) to abolish directions on corroboration in most cases.

The Bill will:

· retain the overall effect of the Jury Directions Act, which made significant reforms to jury directions 

· improve the effectiveness of the jury direction request provisions

· reduce the number of directions a trial judge is required to give to juries, and

· reduce the length and complexity of specific evidentiary directions.
3.2 Location of the reforms

The Bill will involve amending various provisions in the Evidence Act (e.g. on identification evidence, when the accused does not give evidence or call witnesses, delay and forensic disadvantage, and corroboration). These provisions will be repealed and replaced with provisions in the new Act (with the exception of corroboration, which will remain in the Evidence Act).

This approach will involve departing from the Uniform Evidence Act. The process of achieving uniformity in evidence law across Australia has a long history, and is still ongoing.
 While the Uniform Evidence Acts are not entirely uniform, they are substantially so. There are benefits in maintaining a high level of uniformity where possible. 

On the other hand, improving the law is a good reason for departing from the uniform approach. Jury directions in Victoria have created more problems, in terms of length and complexity, than in other jurisdictions. 

In addition, the Evidence Act only contains a few provisions on jury directions. The vast bulk of that Act concerns other aspects of evidence law (e.g. the giving of evidence, admissibility of evidence, proof of evidence and privileges), not directions on how to consider or use that evidence once it has been admitted. 

In contrast, the proposed new Act will deal specifically with jury directions. The logic in relocating specific jury directions provisions together in one Act was recognised by the VLRC.
 Moving jury directions provisions to the proposed new Jury Directions Act would also ensure that these provisions have the benefit of the guiding principles in that Act, and would reinforce that these directions should be considered in the context of the cultural shift that the Act aims to encourage. 

Where a direction is directly related to a specific procedure, offence or ground of admissibility, it will often be appropriate to keep the direction provision with the substantive law provision. For example, section 115 of the Evidence Act deals with the admissibility of picture identification evidence and includes a subsection dealing with jury directions on such evidence. Aside from the corroboration provision, this is not the case with the provisions in the Bill. 

In addition, the Evidence Act is subject to other laws. Section 8 of the Evidence Act provides that the Act does not affect the operation of the provisions of any other Act. Section 9 provides that common law rules are not affected except so far as the Evidence Act provides otherwise ‘expressly or by necessary intendment’. For clarity, it is preferable for the jury directions legislation to set out all the relevant law and to override or abolish the rest. 

For these reasons, the Bill will repeal various relevant Evidence Act provisions, and replace them with provisions in the new Jury Directions Act. To assist readers, notes will be inserted in the Evidence Act referring to the new location of the provisions.
3.3 General provisions

The Jury Directions Act contains general provisions that will be continued in the Bill. In particular, the Bill will continue to:

· operate to override common law to the contrary of the evidentiary jury direction provisions, in line with section 4 of the Jury Directions Act. In some instances, as we discuss in this report, the Bill will specifically abolish particularly problematic aspects of the common law. 

· ensure that trial judges are not required to use any particular form of words in directing juries, in line with section 6 of the Jury Directions Act. While trial judges would usually follow the wording of the legislative provisions, trial judges may adapt this wording as is necessary in the particular case.

The Bill will also include a new general provision on correction of prohibited statements or suggestions. Some provisions that will be included in the Bill prohibit certain statements or suggestions (relating to children’s evidence, delay and credibility, and an accused who does not give evidence or call a witness). If counsel makes such statements or suggestions, the trial judge will be required to correct them, unless there are good reasons not to do so. For example, if counsel has already corrected his or her statement, the trial judge may not need to do so. The requirement will also extend to correcting a prohibited statement that is contained in a question from the jury.

4 Guiding principles
4.1 Overview 

The Jury Directions Act signified a departure from the then law of jury directions, and required a cultural shift on the part of trial judges and practitioners. 

To guide this transition, the Jury Directions Act contains guiding principles. These principles guide the application and interpretation of the Act and provide parliamentary recognition of:

· the role of the jury in criminal trials

· the problems associated with complex, technical and lengthy directions

· the role of the trial judge in criminal trials and the role of counsel to assist the judge, and

· the role of the trial judge in giving jury directions in a criminal trial.

These principles will be retained in the Bill in their current form. 
4.2 Content of the guiding principles

The guiding principles are designed to assist in the interpretation of the provisions of the Jury Directions Act and to support the approach in that Act (and the Bill). In particular, they are designed to encourage a cultural shift where trial judges and counsel work together to give shorter and more easily understood directions. If a ground of an appeal against conviction concerns the trial judge’s directions, and those directions are given in accordance with the Bill, the guiding principles will assist in making the purpose of the reforms as clear as possible (e.g. to support shorter and clearer directions to the jury). 
	1 – Guiding principles

	The Bill will contain guiding principles that recognise that:

a) The role of the jury in a criminal trial is to determine issues in dispute between the prosecution and the accused.

b) In recent decades, the law of jury directions in criminal trials has become increasingly complex, and this has made:

i jury directions complex, technical and lengthy

ii it increasingly difficult for judges to comply with the law and to avoid errors of law, and 

iii it increasingly difficult for juries to understand and apply jury directions.

c) Research indicates that jurors find complex, technical and lengthy jury directions difficult to follow.

d) It is the role of the trial judge to determine the issues in dispute in the trial and the directions, including the content of those directions, that he or she should give to the jury.

e) It is one of the duties of counsel to assist the trial judge in determining the matters in paragraph (d).

f) In giving directions, the trial judge should direct the jury on only so much of the law as the jury needs to know to determine the issues in the trial, avoid using technical legal language wherever possible, and be as clear, brief, simple and comprehensible as possible. 

g) It is the intention of Parliament that the Bill is to be applied and interpreted having regard to the matters set out in paragraphs (a)–(f).


These guiding principles replicate section 5 of the Jury Directions Act.

Recommendation 5 of the VLRC Report recommended that the proposed jury directions legislation should contain general principles to guide the content of all directions and ‘encourage modern means of communicating with jurors’. In particular, the VLRC specifies that all directions should be clear, simple, brief, comprehensible and tailored to the circumstances of the particular case.

The guiding principles in the Jury Directions Act build on the recommendations of the VLRC. In addition to recognising the need for clearer and simpler directions, the Bill should continue to recognise the roles of juries, counsel and trial judges in criminal trials as well as problems in the current approach to jury directions, in line with the current Act. The guiding principles are drawn from R v AJS, which sets out the role of the trial judge (see also Part 16 – the obligation to sum up).

4.2.1 Juries

The guiding principles recognise that the role of juries is to determine the issues in dispute in the trial. Juries should only be given directions that are targeted towards the matters in issue and which assist them to perform their role. This principle is expanded on below in relation to the role of counsel and the trial judge.

The principles include recognition of current problems and underpin the new approach to jury directions. The principles are drawn from jury research which outlines the problems that juries have with jury directions. The principles recognise the current complexity of jury directions and the difficulty that jurors have in understanding these directions. 
4.2.2 Trial judge and counsel

The guiding principles also recognise and explain the key roles of counsel and trial judges. The jury’s ability to determine the issues in dispute relies on counsel and the trial judge identifying and presenting the matters in issue to the jury in a way that they can understand and apply. Accordingly, it is the responsibility of the trial judge to identify the issues in dispute, the directions that should be given, and the content of those directions. It is one of the duties of counsel to assist the trial judge in determining these matters. This principle is reflected primarily in the jury direction request provisions, which depend on counsel identifying the directions that they want the trial judges to give (see Part 5). 

In giving directions, the trial judge should direct the jury on only so much of the law as is necessary for the jury to determine the issues in the trial. This derives from the explanation of the role of the trial judge in R v AJS. This principle is directly reflected in the provisions on summing up (see Part 16). This ties the direction the trial judge must give to the role that the jury must perform. Further, counsel’s role in requesting directions should help the trial judge to perform this role. 

The trial judge should also deliver the directions in a way that is easy for a jury to understand. One aspect of this is avoiding technical legal language wherever possible. Another aspect is being as clear, brief, simple and comprehensible as possible. This is closely connected to provisions on the trial judge’s summing up. It also recognises the difficulties jurors have with understanding directions as explained above. 

This principle is reflected in the provisions in relation to specific jury directions. The provisions reflect a simpler style of language that could be used in directing the jury, avoiding technical terms or vocabulary that may be difficult for jurors to understand (although trial judges are not restricted in the language they use in delivering these directions). For example, the content of the direction to be given on post-offence conduct avoids using the phrases ‘post-offence conduct’ and ‘consciousness of guilt’ as these are technical terms that are likely to be confusing for someone who is not legally trained. 

5 Jury direction request provisions
5.1 Overview

Part 3 of the Jury Directions Act was enacted to address problems at common law in relation to determining what directions should be given in a trial. In particular, in Pemble v The Queen, the High Court held that trial judges must direct the jury about defences and alternative verdicts that have not been raised by the accused during the trial, but that are reasonably open on the evidence.
 This obligation caused a number of problems, including:

· judges ‘appeal proofing’ decisions by giving directions that were only technically relevant to the issues

· defence counsel ‘reserving’ appeal points, and

· overly complex jury directions.

Part 3 creates a framework for determining what directions are given in a trial, based on the request of counsel, and abolishes the common law to the contrary of this framework. 

These reforms will be retained in the Bill, with refinements to ensure that Part 3 functions as intended.

In addition to the current content of Part 3, the Bill will:

· clarify that Part 3 does not preclude the giving of directions before the close of evidence 

· require the prosecution to indicate whether it considers that alternative offences or alternative bases of complicity are open on the evidence and, if so, whether it relies on them

· clarify that the trial judge must not give a direction that has not been requested unless the residual obligation applies, and 

· provide that the residual obligation applies when the trial judge considers there are substantial and compelling reasons to give a direction.

These changes will:

· clarify the application of Part 3 and the role of the parties and the trial judge under the Part, and

· ensure that the forensic decision-making of the parties is essential to the trial judge’s decision about whether to give a direction.
5.2 The law prior to the Jury Directions Act
Part 5 of Jury Directions: A New Approach sets out in detail the problems that Part 3 of the Jury Directions Act aims to address. In particular, in Pemble v The Queen, the High Court held that trial judges must direct the jury about defences and alternative verdicts that have not been raised by the accused during the trial, but that are reasonably open on the evidence.
 

This obligation (known as the Pemble obligation) caused a number of problems, including:

· Appeal proofing: The obligation encouraged the trial judge to ‘appeal proof’ directions by including directions that were technically, rather than realistically, relevant to the issues.

· Contrary to the adversarial system: The obligation did not sit well with the respective roles of the trial judge and counsel in an adversarial system where counsel’s decisions should bind the client.  

· Allows counsel to reserve appeal points: The obligation allowed defence counsel to ‘reserve’ points on appeal, and conduct their defence in one way at trial, while arguing on appeal that the trial judge failed to direct the jury in another way. 

· Unfairness to the accused: The obligation would sometimes work to the disadvantage of the accused, for example, in a case that was run on the basis that the outcome must be murder or acquittal, the trial judge may have in fact deprived the accused of the ‘all-or-nothing’ chance if the judge introduced the alternative of manslaughter.

· Lack of clarity of offences and defences and the application of the Pemble obligation: There was uncertainty about which ‘defences’ and alternative verdicts were actually subject to the Pemble obligation, and further uncertainty about the evidentiary threshold that had to be reached for the trial judge to direct the jury on those defences and alternative verdicts. 

· More complex jury directions: The obligation also resulted in overly complex directions that were difficult for the trial judge to give and confusing to the jury.

These problems are set out in more detail in Part 5.3 of Jury Directions: A New Approach. 
5.3 The current law

In order to address the problems outlined above, Part 3 of the Jury Directions Act provides a framework for the trial judge to determine the matters in issue and the directions that should be given. The framework is the centrepiece of the Act. Substantive directions in the Bill will generally depend on these provisions (see Parts 6–13 of this report).

In summary, Part 3 of the Jury Directions Act currently provides:

· Defence counsel must, after the close of all evidence and before the closing address of the prosecution, inform the trial judge whether the following matters are in issue: each element of the offence charged, any defence, any alternative offence (including an element of an alternative offence), any alternative basis of complicity in the offence charged and any alternative offence (section 10).

· After the matters in issue have been identified, the prosecution and defence counsel, must request that the trial judge give, or not give directions in respect of the matters in issue and evidence relevant to the matters in issue (section 11). 

· If the accused is not represented, the trial judge must comply with this Part as if the accused had informed the trial judge that all matters referred to in section 10 were in issue and every direction that it was open to the accused to request had been requested. The trial judge need not give a direction if there are good reasons to not give the direction or it is otherwise not in the interests of justice to give the direction (section 12).

· The trial judge need not give a direction that relates to a matter that defence counsel has not indicated is in issue, or has not been requested (section 13).

· The trial judge must give a requested direction unless there are good reasons for not doing so. In determining whether there are good reasons to not give a requested direction, the trial judge must have regard to the evidence in the trial and the manner in which the prosecution and the accused have conducted their cases, including whether the direction concerns a matter not raised or relied on by the accused, and whether the direction would involve the jury considering the issues in the trial in a manner different to the way that the accused has presented his or her case (section 14).

· The trial judge must give a direction that is necessary to avoid a substantial miscarriage of justice even though the direction relates to a matter that defence counsel has indicated is not in issue, or has omitted to indicate is in issue; or that prosecution or defence counsel have requested the trial judge not give, or omitted to request. Before giving such a direction, the trial judge must inform counsel (or if the accused is unrepresented, the accused), and invite submissions about the direction (section 15). 

· The common law to the contrary of these provisions is abolished. In particular, this includes, the rule attributed to Pemble and the application of Pemble in the context of complicity.

5.3.1 When should a trial judge give a direction that counsel has not requested?
The effect of the jury direction request process in Part 3 of the Jury Directions Act is that ‘counsel will in most circumstances determine what the issues in the trial are and how they should be addressed by way of directions.’
 

Section 15 of the Jury Directions Act currently requires the trial judge to give a direction that relates to matters that are not in issue, or have not been requested, if it is necessary to avoid a ‘substantial miscarriage of justice’. The intention of section 15 is to set a threshold for exercising the residual obligation that is significantly higher than the previous common law threshold for giving a direction (as discussed in Part 5.5.5 of Jury Directions: A New Approach).
However, there are a number of problems with the substantial miscarriage of justice test in the Jury Directions Act. The test may involve the trial judge performing a predictive function in deciding whether, if he or she does not give the direction, there will be a substantial miscarriage of justice. This requires the trial judge to predict how the Court of Appeal would deal with such an issue on appeal. 
The note to section 15 recognises that a substantial miscarriage of justice can be the reason for a successful appeal under section 276 of the Criminal Procedure Act. This could be seen as suggesting that case law on the meaning of a substantial miscarriage of justice, as used in the Criminal Procedure Act, is relevant to the test under section 15 of the Jury Directions Act.

The decision in Baini v The Queen relates to the meaning of a substantial miscarriage of justice under section 276 of the Criminal Procedure Act.
 In this case, the High Court found that, in determining whether the error caused a substantial miscarriage of justice, the appellate court must consider errors which possibly affected the result of the trial and serious departures from trial processes. The Court of Appeal may conclude that such an error did not cause a substantial miscarriage of justice where a guilty verdict was inevitable.
 When the matter was remitted back to the Court of Appeal, the Court of Appeal indicated that the ‘test is not one of whether the inadmissible evidence may have had an effect on the jury but rather one which looks to what the situation would have been if the inadmissible evidence had not been before the jury’.
 

If this interpretation was to be applied to the test in the Jury Directions Act, this would mean that for the trial judge to determine whether a direction is necessary under section 15, the trial judge must predict, for example:

· if a direction is not given but should have been, or

· if a direction is given but should not have been

whether this is the kind of error that may possibly affect the result of the trial, and whether the Court of Appeal would not find that any subsequent conviction would have been inevitable.

One of the difficulties with this test is that the trial judge would give or not give a direction because in her or his view the direction is, or is not (as the case may be), required in accordance with the law. The trial judge must therefore apply this test making an assessment of the likelihood that she or he would be found to have made an error in giving or not giving the direction (as the case may be). This test may also encourage the trial judge to be more focused on appeal proofing their directions in an undesirable way. Further, it is not appropriate for a trial judge to decide whether to give or not give a direction based on considerations about whether a conviction would be inevitable.

However, the Court of Appeal has recently indicated that this line of authority does not apply to the Jury Directions Act. In December 2014, the Court of Appeal handed down its decision Xypolitos v The Queen (Xypolitos) on the interpretation of the ‘substantial miscarriage of justice’ test in section 15 of the Jury Directions Act.
 The Court held that the phrase ‘substantial miscarriage of justice’ in the Jury Directions Act ‘cannot bear the same meaning’ as in section 276 of the Criminal Procedure Act.
 The Court noted that ‘the legislature did not intend a trial judge to undertake the task of trying to predict how the Court of Appeal might view the absence of a particular direction in light of the jury verdict’.
 
However, the Court still indicated that ‘before the obligation is enlivened the judge must have concluded, having regard to the issues, that the direction is of such importance that a failure to give it would – not might – cause the trial to miscarry’ (emphasis in original).
 Depending on the direction and the issues in the case, this may still require the trial judge to predict what effect the direction would have on the jury.  
Although Xypolitos addresses some of the concerns expressed above, in relation to the residual obligation, there is still a lack of clarity around what is required of trial judges. Using the same term, substantial miscarriage of justice, in slightly different ways in the Jury Directions Act and the Criminal Procedure Act, is likely to add to the confusion, particularly as the note to section 15 specifically refers to the test in section 276 of the Criminal Procedure Act. Therefore, as set out below, the Bill will include a new test that clarifies the trial judge’s residual obligation. 
5.4 The jury direction request provisions 

The Jury Directions Act provisions appear to be working well overall. Accordingly, the Bill will retain the substance of the jury direction request framework. However, since the commencement of the Jury Directions Act, we have identified several refinements to Part 3 that would improve how it functions and assist it to fulfil its intended purpose. In particular, the Bill will refine the test used to determine when the trial judge should give a direction that has not been requested. 
	2 – Jury direction request provisions

	In line with Part 3 of the Jury Directions Act (with some modifications) the Bill will provide that:

h) The purposes of the jury direction request provisions are to:
i assist the trial judge to discharge his or her duty to determine the matters in the trial, the directions he or she should give to the jury, and the content of those directions

ii ensure that legal practitioners appearing in a criminal trial discharge their duty to assist the trial judge in his or her determination of the matters referred to in subparagraph (i), and 
iii provide for directions that the trial judge should give if the accused is unrepresented. 

i) The jury direction request provisions 

i do not apply to general directions and directions that the trial judge is required to give, or not to give, under any provision of the Act or any other Act.

ii does not preclude the giving of directions, that are consistent with the Act, that the trial judge considers necessary before the close of the evidence, and require the trial judge to have regard to any submissions of counsel in determining whether to give such a direction. 

j) After the close of evidence and before the closing address of the prosecution:

i the prosecution must inform the trial judge whether it considers that the following matters are open on the evidence and, if so, whether it relies on them: 

· any alternative offence, including an element of any alternative offence, or 

· any alternative basis of complicity in the offence charged and any alternative offence

ii defence counsel must then inform the trial judge whether any of the following matters are or are not in issue:

· each element of an offence charged 

· any defence 

· any alternative offence including an element of any alternative offence, and 

· any alternative basis of complicity in the offence charged and any alternative offence. 

k) After the matters in issue have been identified in accordance with paragraph (c), the prosecution and defence counsel must each request that the trial judge give or not give particular directions in respect of the matters in issue and evidence in the trial relevant to the matters in issue.

l) Where the accused is not legally represented, the trial judge must proceed on the basis that the accused has requested any direction which is open to the accused to request, had the accused been represented by a legal practitioner, unless the trial judge considers that there are good reasons for not doing so or it is otherwise not in the interests of justice to give the direction.

m) If a direction is requested by counsel, the trial judge must give the direction unless there are good reasons for not doing so. In determining whether there are good reasons for not giving a requested direction, the trial judge must consider:

i the evidence in the trial, and

ii the manner in which the prosecution and the accused have conducted their cases including whether the direction concerns a matter not raised or relied on by the accused and whether the direction would involve the jury considering the issues in the trial in a manner that is different from the way in which the accused has presented his or her case. 

n) Subject to paragraph (h), the trial judge must not give a direction that has not been requested.

o) In very limited circumstances, the trial judge has a residual obligation to give a direction if there are substantial and compelling reasons for doing so even though the direction has not been requested.


5.4.1 Paragraph (a) – Purpose of Part 3

The Bill will set out the purposes of Part 3. This paragraph replicates section 8 of the Jury Directions Act. The purposes focus on the roles of the trial judge and the parties in determining what directions should be given in a trial. These purposes draw on matters set out in the guiding principles as discussed in Part 3 of this report. 
5.4.2 Paragraph (b) – Application of Part 3

Part 3 does not apply to general directions or mandatory directions

This paragraph is based on section 9 of the Jury Directions Act, with new additions that relate to directions in running. 

In line with the Jury Directions Act, the jury direction request provisions will not apply to general directions and directions that the trial judge is required to give, or not to give, under any provision of the Act or any other Act. The term ‘general directions’ will be defined in the Bill (replicating the definition in section 3 of the Jury Directions Act) to mean directions concerning matters relating to the conduct of trials generally. For example, it will include directions about the roles of the trial judge, jury and counsel and directions on the presumption of innocence and burden and standard of proof. It is not appropriate for these types of directions to be subject to the request process. 
Part 3 does not apply to directions in running

The Bill will clarify that the process in Part 3 does not apply to directions given before the close of evidence. These directions are known as ‘directions in running’. Directions in running can include a variety of matters. Some are set out in Part 2 of the Charge Book, and are more procedural or ‘general’ in nature. For example, a trial judge should give directions in running on a view or a document that has been provided to the jury. 

Directions in running can also include certain evidentiary directions that may be given during the course of the trial when specific evidence arises, in addition to being part of the summing up (and depending on the jury direction request provisions). For example, in relation to other misconduct evidence, short directions should be given in running, to be followed with more detailed directions in the summing up.
 Likewise, directions on the right to silence in response to persons of authority should be given when the evidence is first adduced, and possibly repeated in the summing up.

Directions in running are not intended to be within the scope of Part 3 of the Jury Directions Act. Current sections 10 and 11 clearly focus on directions to be given at the end of a trial as part of the summing up. As such, they do not directly impact on directions given in running. However, there is some ambiguity about how Part 3 affects these directions as they are not expressly excluded from the application of the Part by section 9.

Current section 9 will be amended to clarify that Part 3 does not affect the trial judge’s ability to give a direction before the close of evidence, if the trial judge considers it necessary. This will mean that the jury direction request framework does not apply to directions in running. The inclusion of the phrase ‘consistent with the Act’ is to indicate that the trial judge should be guided by substantive changes to the directions in the Jury Directions Act. For example, a direction in running on tendency evidence should, as far as possible, be consistent with the directions after the close of evidence on tendency evidence (see the discussion on other misconduct evidence in Part 5 of this report). 

The trial judge will also be required to take into account any submissions of counsel on whether to give directions in running. This is consistent with the approach in the Jury Directions Act which recognises that counsel are often best placed to determine what directions are needed in a trial. For example, under the Act, the decision as to whether to give directions on tendency evidence as part of the summing up depends on the request of counsel. It follows that if counsel has a view on whether to give a direction in running on tendency evidence, the trial judge should be required to take this view into account.
5.4.3 Paragraphs (c) and (d) – Identification of matters in issue and request for directions 
Paragraph (c) – identification of issues

Section 10 of the Jury Directions Act currently requires defence counsel to indicate whether certain matters are in issue in the trial (including alternative offences and alternative bases of complicity). This paragraph continues the effect of that provision, with a modification to clarify the role of the prosecution under the section. 

Before defence counsel can sensibly advise on whether matters are in issue, the prosecution needs to confirm whether it considers that any alternative offence or alternative basis of complicity is, or is not, open on the evidence and, if so, whether it relies on that offence or basis of complicity. The prosecution should already have advised whether it relies on these matters, or wants these matters left as an option for the jury to consider, pre-trial under the Criminal Procedure Act or earlier in the trial. This information would assist defence counsel and the trial judge to effectively perform their roles under Part 3 of the Jury Directions Act. 

It is already implicit in the Jury Directions Act that providing this information is part of the prosecution’s role. However, setting this out explicitly in the Act would enhance the transparency of the process and better reflect the roles of both the prosecution and the defence in assisting the trial judge to determine what matters are in issue.

The Bill will also clarify that defence counsel is required to inform the trial judge whether he or she considers that certain matters (currently listed in section 10(a)–(d)) are in issue. Currently, section 10 requires defence counsel to inform the trial judge whether these matters ‘are in issue’. This amendment is consistent with the new prosecution obligations. It is also consistent with section 8 of the Act, which provides that it is the trial judge’s task to determine which matters are in issue, and that legal practitioners have a duty to assist the trial judge to make this determination.

Paragraph (d) – Request for directions 

This paragraph replicates section 11 of the Jury Directions Act. The Bill will require counsel to request the directions they want to be given on the matters in issue and the evidence relevant to the matters in issue. Many of the other provisions that will be included in the Bill (see Parts 6–13 below) rely on this section, requiring counsel to request that the trial judge give specific evidential directions. 

The identification and request process
The starting point in determining what directions should be given to the jury is understanding that the jury's role is to determine the issues that are in dispute between the parties. The trial judge's role is to direct the jury to help it fulfil this function. As the Court of Appeal said in R v AJS, it is the responsibility of the trial judge to ‘direct the jury on only so much of the law as is necessary to resolve those issues [being the issues in the case]’.
 The best way to identify the issues that are in dispute is for the trial judge to discuss them with the parties. The parties know their own case better than anyone else.

The discussion with the trial judge about the issues in the trial and the directions that are necessary provides the best chance of identifying all relevant directions at the trial stage (rather than counsel waiting for the appeal stage before focusing on the directions that are required). 

In requiring defence counsel to tell the trial judge which matters are in issue in relation to the elements of the offence charged, any defence, any alternative offence, and any alternative basis of complicity in the offence charged and any alternative offence, paragraph (c)(ii) is deliberately broad. It does not rely on distinctions between a defence and an element of an offence (and therefore avoids some of the complexities of terminology and classification discussed in detail in Part 5.3.5 of Jury Directions: New Approach). 

The provisions aim to ensure that all potential issues (and directions based on those issues) are discussed with the trial judge, with the exception of the general directions and any mandatory directions. 

Clarifying these issues also has consequent benefits at the appeal stage in determining the importance of a direction in the trial. Often in appeal proceedings the Court of Appeal will ask whether an issue was important at the trial, or whether counsel did not ask for a direction for tactical reasons or because the issue was not a ‘real issue’. There will often be different counsel at the appeal who are frequently unable to say why a direction was not requested. These provisions will help to avoid such uncertainties on appeal. 

The continuing obligation to request directions

As discussed in Jury Directions: A New Approach (at Part 5.5) prior to the Jury Directions Act, counsel was obliged to assist the trial judge to ensure that the trial judge did not make any errors in giving directions. While the primary focus of the jury direction request provisions is that counsel request directions at the close of evidence and before the closing address of the prosecution, the provisions do not then cease to operate. It is possible that the need for some directions may have been overlooked, or only become apparent following closing addresses, or to correct or add to a direction given by the trial judge (including a direction given in answer to a jury question).

This issue was discussed by the Court of Appeal in Xypolitos:

Upon the issues having been identified, counsel’s duty is enlivened, to request particular directions with respect to matters in issue, or relevant to matters in issue. From that time onward counsel has a continuing obligation to inform the judge of any directions that are required. There is no temporal limitation on counsel’s duty. It subsists for the remainder of the trial. … If the judge in his or her charge fails to give a direction that was anticipated, including any of the general directions, counsel is obliged to identify the need to do so. If the judge misdirects the jury in the course of the charge, the obligation to take exception remains. … This ongoing duty is consistent with, and reflective of, the common law obligation imposed on counsel to take any necessary exception to matters raised in the charge. That duty is now subsumed within the continuing duty which subsists until verdict to identify any necessary direction that should be given.

5.4.4 Paragraph (e) – Unrepresented accused

This paragraph replicates section 13 of the Jury Directions Act. The provision recognises that the jury direction request process would be too onerous for an unrepresented accused. It would be unfair to ask an unrepresented accused to make forensic decisions about what directions should be requested. Accordingly, the starting point should be that where the accused is unrepresented, the trial judge should operate on the basis that:

· all matters are in issue, and 

· the accused has requested all relevant directions. 

From this starting point, the trial judge must determine which directions to give. The trial judge is not required to give a direction that is requested by defence counsel, or assumed to have been requested by an unrepresented accused, if there are good reasons for not giving the direction. In addition the trial judge should not need to give a direction that is not in the interests of justice to give. There is considerable overlap between these tests. For instance, if there are good reasons for not giving a direction, this would meet the interests of justice test. However, both tests are necessary as the good reasons test is narrower than the interests of justice test and the good reasons test is limited to directions that are requested. 

By applying the good reasons test to the unrepresented accused, this will assist the trial judge in determining the application of certain directions. For instance, in Part 6, concerning post-offence conduct provisions, we discuss a further explanation of the good reasons test. If a direction is requested to avoid the jury improperly using evidence as if it were post-offence conduct evidence, the Bill will specifically provide that there are good reasons for not giving a direction if the trial judge considers that there is no substantial risk that the jury might use the evidence as post-offence conduct evidence. In addition to assisting the trial judge in determining these issues, applying the good reasons test will promote consistency in approach in determining these issues irrespective of whether the accused is represented.  

Despite the presumption that the unrepresented accused has requested a direction, the accused may in fact also request that the trial judge not give a direction. This request does not displace the presumption but may be a factor that the trial judge considers in deciding whether to not give a direction. Some accused may have strong views about not having certain directions given to the jury (e.g. where that involves presenting a different case from the one conducted by the accused). If the trial judge considers that there are good reasons for not giving the direction or it is otherwise not in the interests of justice to give such a direction, the trial judge will not give the direction. Other accused may have strong, but misguided, views that certain jury directions should not be given. In such a situation, the trial judge should still give the direction (as it would not be in the interests of justice to not give the direction). 

The ‘interests of justice’ test is a useful further test, appropriate for an unrepresented accused who does not want a direction to be given. If the accused’s view is that a direction should not be given, this does not fit neatly into factors relevant to the ‘good reasons’ test but should be able to be considered by the trial judge. The interests of justice test provides that mechanism. For a represented accused, the Bill will provide that a trial judge must only give a direction that the represented accused has not requested if there are substantial and compelling reasons to do so. This different test reflects the ability of the represented accused to make appropriate forensic decisions concerning the conduct and presentation of the accused's case. 

Even where the accused is unrepresented, the prosecution will still be represented. Accordingly, the Bill will provide that the provisions which apply to the prosecution where the accused is represented should also apply where the accused is unrepresented. This means that the prosecution would still need to identify what matters are open on the evidence and request directions, the trial judge may decide not to give a requested direction if there are good reasons for doing so and the trial judge must also give a direction not requested by the prosecution if there are substantial and compelling reasons to do so. 

This approach will provide a high degree of consistency in the approach used by trial judges when deciding which directions to give, irrespective of whether the accused is represented or unrepresented. It will also provide the necessary flexibility for the trial judge to ensure that the accused receives a fair trial.

5.4.5 Paragraph (f) – Trial judge must give requested directions

This paragraph replicates section 14 of the Jury Directions Act. If a party requests a direction, the trial judge must give the direction unless there are good reasons for not doing so. This test is the same as that used under the Evidence Act (and in other Australian jurisdictions that have adopted the Uniform Evidence Act) in relation to certain jury directions. To promote a consistent approach, the Jury Directions Act also adopted this test.  

Cases considering this phrase under section 165 of the Evidence Act will assist in interpreting this phrase in the current context. Good reasons may exist, for example, where a direction concerns:

· evidence or a matter that is not in issue

· a matter that is not relevant or important in the proceeding, or

· evidence that is unlikely to be improperly used by the jury. 

Consistent with section 14 of the Jury Directions Act, the Bill will continue to set out certain matters that are relevant to, but not determinative of, whether there are good reasons for not giving a requested direction. These factors will provide further guidance to the trial judge. The trial judge should have regard to the evidence in the trial and the manner in which the accused and the prosecution have conducted their cases. This includes whether the direction concerns a matter not raised or relied on by the accused, or would involve the jury considering the issues in the trial in a manner that is different from the way in which the accused presented his or her case.  

The Bill will also continue to refer to the way in which the accused and the prosecution have conducted ‘their cases’. This phrase is intended to be broad in nature. It does not simply refer to the evidence led by the accused, for example, but includes everything from the parties’ opening and closing addresses, to cross-examination of the witnesses, and to evidence given by the accused. While the trial judge would not know the content of the closing addresses at this time, once the closing addresses are given, the trial judge may take this into account when determining whether to give a direction.

The trial judge should have regard to whether the proposed direction concerns a matter not raised or relied on by the accused, or would involve the jury considering the issues in the trial in a manner that is different from the way in which the accused has presented his or her case. The principal role for this aspect of the reforms is to limit defences (in a broad sense) which are open on the evidence and would require a direction based on the Pemble criteria. The two factors listed emphasise that directions should be given where they are consistent with the case the accused has put before the jury and the forensic decisions of counsel. 

The words ‘different from’ draw on the description used in appellate cases where the court has found that the appellant’s (accused’s) submissions are based on a different trial having been conducted from the trial that actually was conducted. For example, in R v Luhan, the Court of Appeal unanimously rejected appeal grounds which were ‘premised on a different trial having been conducted’ than the one actually run by the defence at trial.
 

Something would be ‘different from’ the way in which the accused presented his or her case if it depends upon the existence of facts that are contrary to those on which the accused seeks to rely in support of his or her case. For instance:

· For a charge of sexual penetration of a child under 16, if the accused argues that he did not sexually penetrate the child (for example, it was not him or there was in fact no penetration), to ask for a direction on a specific defence that the accused believed the child was over 16 years of age, would involve the jury considering the issues in the trial in a manner that is ‘different from’ the way in which the accused presented his case.

· For a charge of murder, if the accused puts forward an alibi that he or she was not present at the scene of the crime, requesting a direction on self-defence may involve the jury considering the issues in the trial in a manner that is ‘different from’ the way in which the accused presented his or her case. 

· For a charge of rape, if the accused argues that no sexual penetration occurred, a direction on the accused’s belief in consent may involve the jury considering the issues in the trial in a manner that is ‘different from’ the way in which the accused presented his or her case. 

There may be cases where the way in which the accused presented his or her case is not clearly ‘different from' the content of the direction sought. In these cases, the requirement that the trial judge have regard to whether the proposed direction concerns a matter ‘not raised or relied on by the accused’ may be more useful. In a rape trial, a case that the accused believed that the complainant was consenting may not be clearly ‘different from’, for example, evidence that the accused had consumed a substantial amount of alcohol. 

However, the accused may not ‘raise or rely’ on the accused’s intoxication because it may detract from his case that he believed that the complainant was consenting. In a situation where this issue may be open on the evidence and the accused tells the trial judge it is in issue and requests a direction, but has not ‘raised or relied’ on it, the trial judge may not need to give a direction. This would depend on a more detailed analysis of the issues in the case, for example, the way in which intoxication is said to arise and evidence concerning the extent of the intoxication. For instance, evidence of a higher level of intoxication is likely to be required to make this an issue in such circumstances. 

A trial judge may conclude in any of the above situations that there are good reasons for not directing on an issue. These factors would assist in providing clarity to the issues to be determined. It means that directions must be given that are consistent with the accused’s case and the forensic decisions of counsel. The test is not a bright line test, but it provides further assistance for trial judges so that their obligation relates to the more substantial issues in the trial, rather than interpretations of the case that may be open on the evidence but are not overly apparent.

This part of the Bill will make important changes to the Pemble obligation. It aims to make it clear when a direction is not required. The purpose of the reforms is to move away from directions on issues that are open on the evidence, but have nothing to do with the real issues in the trial. Such directions are more likely to confuse jurors and lend an air of unreality to the proceedings.

In comparison to the common law, the provision places a greater onus on the forensic or tactical decisions made by trial counsel, and in particular, on defence counsel to ensure their client receives a fair trial. Because the objective is to assist the jury in determining the issues in dispute, the trial judge would play an important role in filtering out requests for directions that do not relate to issues that are in dispute.

5.4.6 Paragraph (g) – When a direction must not be given 
Paragraph (g) is based on section 13 of the Jury Directions Act, but clarifies this provision to provide that the trial judge must not give a direction that has not been requested. The provision will:

· provide that the trial judge must not (rather than need not) give a direction if the section applies, and

· simplify the section by providing that it applies (only) if the parties have not requested a direction. 

As is the case currently, paragraph (g) will be subject to the residual obligation provision set out in paragraph (h).

Currently, under section 13 of the Jury Directions Act, the trial judge ‘need not’ give a direction that relates to a matter that defence counsel has indicated is not in issue or that the parties have not requested. This provision, combined with section 15, was designed to provide a clearer test for the trial judge as to when to give directions that have not been requested. 

However, since the enactment of the Jury Directions Act, we have identified a possible gap between sections 13 and 15 that allows a trial judge to give a direction that the parties have not requested in situations where the residual obligation does not apply. This gap may be perceived to exist because section 13 does not prohibit a trial judge from giving a direction that is not in issue or that counsel has not requested. 
The new wording will make it clear that there is no gap between the provisions. The only situation where a trial judge should give a direction on a matter to which the section applies is when the residual obligation applies. This clarifies the role of trial judges under Part 3. The change reinforces the importance of counsel’s rational forensic decisions when the trial judge is determining what directions to give. The rational forensic decisions of defence counsel are an expression of the accused’s right to a fair trial. Where defence counsel’s decisions are not a rational exercise of this function, the residual obligation would apply and the trial judge’s directions would ensure a fair trial.
 

The new wording will also simplify paragraph (g) so that it applies only to directions that have not been requested. It is not necessary to refer to matters that defence counsel has indicated are not in issue under paragraph (c), as in the current provision, or to matters that are open on the evidence and relied upon, under the extension of current section 10 of the Jury Directions Act discussed in paragraph (c). The discussion on these matters is the precursor to the jury direction request process. 

Section 14 of the Jury Directions Act (which paragraph (f) replicates) already focuses solely on this second stage of the process (that is, whether a direction has been requested, not on whether a matter is, or is not, in issue). Referring only to directions that have not been requested in paragraph (g) will improve its interaction with paragraph (f). It will continue the effect that section 13 currently has in virtually all cases.

The amendments will also address an unintended ambiguity in the operation of Part 3 that may arise in some cases. For example, defence counsel may indicate that a matter is not in issue, but the prosecution may still request the direction. Currently, arguably both section 14 and section 13 could apply in this situation, because the section 14 test applies to a requested direction, while section 13 provides that the trial judge need not give a direction if defence counsel has indicated that a matter is not in issue (unless the residual obligation in section 15 applies). This ambiguity was unintended. If one party has made the decision to request a direction, it should be clear that section 14 (paragraph (f)) applies. In this case, a good reason to not give the direction might be that the trial judge considers that the direction concerns a matter that is not in issue. Focusing solely on whether a direction has been requested will remove this ambiguity.

5.4.7 Paragraph (h) – Residual obligation

The ‘substantial and compelling reasons’ test

The residual obligation is currently contained in section 15 of the Jury Directions Act. The Bill replaces the ‘substantial miscarriage of justice’ test with a ‘substantial and compelling reasons test’. This will avoid the trial judge having to perform the predictive role discussed above. It will clarify that the test for the exercise of the residual obligation is different from the interpretation of ‘substantial miscarriage of justice’ in the Criminal Procedure Act.

Under the new test, there would be substantial and compelling reasons to exercise the residual obligation in the following circumstances:

· First, the direction would be one that the trial judge considers is open on the evidence.

· Second, the direction would be one that the trial judge has determined relates to a matter that is in issue in the trial. It is possible, though very unlikely, that this would concern a matter that defence counsel has indicated that they consider is not in issue (e.g. if defence counsel has made a fundamental error concerning what is or is not in issue, and this has not been addressed during discussions with the trial judge). 
· Third, the direction would be one that concerns a significant issue in the case. If it is a minor issue or, for instance, concerns a small portion of the evidence in the trial, it is unlikely that the reasons for giving a direction in those circumstances would be substantial and compelling. By contrast, if the issue is central to the issues in dispute to be determined by the jury, the direction is more likely to be required under the residual obligation.

· Finally, the reasons for giving the direction must be compelling; that is, they must substantially outweigh the reasons for not giving the direction. With some directions, there may be substantial reasons for giving a direction. However, there may also be substantial reasons for not giving a direction. The test involves more than weighing one side of the equation (i.e. the reasons for giving a direction). The trial judge must also consider the reasons for not giving a direction. The requirement that the reasons for the direction be compelling involves this qualitative assessment. 

The final step, determining whether the reasons are compelling, would involve consideration of any submissions given when the trial judge indicates that she or he is considering giving a direction under the residual obligation. For example, this would include counsel indicating why they did not request the direction. The stronger the reasons that counsel presents for not giving a direction, the less likely it would be that the trial judge would conclude that there are compelling reasons for giving the direction. For instance, defence counsel may indicate that they are concerned about the backfire effect of certain directions and why they think that that would be particularly important to avoid in their case.

Application of the residual obligation even though the direction has not been requested

Consistent with paragraph (g) above, the residual obligation will apply even though the direction has not been requested. For the same reasons as discussed in relation to paragraph (g), there is no need to refer to matters under paragraph (c) (i.e. matters that are, or are not, in issue or matters that are, or are not, open on the evidence and relied upon).
5.5 Practical application of the reforms – case studies

The following case studies provide an illustration of how it is anticipated the reforms would work in practice. While using real cases assists in illustrating the application of the proposals, changes have been made by exploring different scenarios about what counsel could theoretically have done under different laws. We do not know what counsel would or even might have done under different laws. Cases might also be conducted differently in the light of different laws. Accordingly, we make no comment or criticism, and do not purport to make any comment or criticism, as to any decisions actually made by counsel in conducting their case, or directions given or not given by the trial judge.

5.5.1 Case Study 1 – Directions on alternative offences and criminal complicity
 

The accused, her alleged co-offenders and the victim were all prisoners at a women’s correctional centre. The accused, along with her co-offenders, allegedly punched, kicked and stabbed the victim. The victim’s injuries included extensive bruising, lacerations and a stab wound.

The accused was charged with one count of intentionally causing serious injury (charge 1) and one count of recklessly causing serious injury (charge 2). The accused was ultimately found guilty on charge 1. 

At trial, the prosecution opened its case by stating that the ‘serious injury’ could consist of either the stab wound alone, or all of the injuries cumulatively sustained by the victim. During the course of the trial, some doubt arose as to whether the accused was responsible for the stab wound. On appeal, it was argued that the trial judge should have also directed the jury on two alternative offences of intentionally causing injury and recklessly causing injury. No complaint was made by defence counsel at trial, nor was any mention made by him of the issue. 

The Court of Appeal ultimately decided that the shift in the course of the trial to the possibility that the jury might convict on the combination of injuries apart from the stab wound required the trial judge to direct the jury on those alternative offences. This was to protect against the danger that the jury would convict the accused of intentionally causing serious injury because it did not know that it was open to them to convict her of intentionally causing injury. The accused’s conviction was quashed and a new trial was ordered. 

Under the jury direction request provisions, the prosecution would have to inform the trial judge whether the alternative offences of intentionally causing injury and recklessly causing injury were open on the evidence and were relied on under paragraph (c)(i). Defence counsel would then have to inform the trial judge whether the alternative offences were ‘in issue’ under paragraph (c)(ii). If these were in issue, counsel would also have to request the trial judge to direct or not direct the jury on those alternative offences under paragraph (d). 

In this case, it is highly likely that our reforms would have worked to bring this issue to the attention of the trial judge and the parties. Once there was an issue about whether the accused was responsible for the stab wound, our reforms would lead to a discussion between the trial judge and counsel concerning what is in issue in the trial.  

There was considerable discussion in this case concerning whether the accused had made a clear and informed decision to not raise the alternative charges. For instance, the accused may have been concerned that the presence of the alternative charge may have led to a compromised verdict. Further, the accused may have chosen not to discuss the alternative charges because doing so would be inconsistent with, or detracted from, the case theory presented by the accused. However, it is apparent from the Court of Appeal’s judgment in this case that whether the accused made such a decision could not be determined with certainty. 

The extension of the application of the Pemble obligation to criminal complicity in Gilbert (as arose in this case) led to the Court of Appeal determining that the trial judge was required to direct the jury about alternative offences. 

Our reforms specifically address the issue of criminal complicity. Accordingly, it is highly likely that the discussion between the trial judge and counsel (with our reforms) would ensure that it is clear whether the accused requests or does not request such a direction. If the accused did not want such a direction, the reasons for this should be clear (and recorded). 

If counsel says that the alternative offences are not in issue, or does not request that the direction be given on those alternative offences, which was the case in the original trial, the trial judge would not be obliged to direct the jury on those offences (paragraph (d)). This would be a forensic decision left to counsel (e.g. counsel may consider that the accused is more likely to secure a complete acquittal if those alternative offences are not left for the jury to consider). 

If counsel decided to request a direction on the alternative offences, the trial judge would usually have to give the direction unless there are good reasons for not doing so. In considering whether there are good reasons for not giving the requested direction, the trial judge in this case might have had regard to the evidence in the trial. In this case, the evidence raised some doubt during the course of the trial as to whether the accused was responsible for the stab wound. 

The trial judge could also, relevantly, consider whether the direction would involve the jury considering issues in the trial in a manner that would be different from the way in which the accused had presented her case. In this case, considering whether the injuries inflicted by the accused were a ‘serious injury’ or merely just an ‘injury’, would not have necessarily involved considering the case differently from how the accused presented it.

It would have been likely that in the circumstances of this case, the trial judge would direct the jury on the alternative offences, if requested to do so by the accused. 

5.5.2 Case Study 2 – Directions on elements and defences
 
The accused stayed at his friend’s house after attending a party where he became quite drunk. He continued to drink at his friend’s house and there was some evidence that the accused used marijuana several times that day as well.

The complainant was put to bed on a fold-out couch in the lounge room and a mattress was set up for the accused in the same room. There was evidence from the complainant that the accused had approached him when he was lying on the couch and sexually penetrated him. Supporting evidence was given by the complainant’s cousin who was also present at the time.

The accused was charged with taking part in an act of sexual penetration with a child under the age of 16. He was found guilty of the offence. 

The main dispute at trial was whether the prosecution had proved that the offence occurred. The accused claimed that he did not do the act alleged by the prosecution. However, in discussion with counsel, before final addresses, the trial judge described the issue of the accused’s intoxication as a matter which he thought had ‘steadily escalated in its prominence in the trial’. It was agreed by both counsel that ‘the full intoxication direction’ had to be given. Defence counsel agreed that a direction should be given, whilst emphasising that the accused’s primary case was that the impugned conduct had not taken place. 

On appeal, it was argued by the defence that the trial judge had failed sufficiently to identify the ways in which intoxication could be relevant in the accused’s case, namely to both the voluntariness of any conduct found by the jury to be proven beyond reasonable doubt, as well as to the formation of intent.

The Court of Appeal held that while the ‘first defence’ that the applicant did not do the act alleged by the prosecution was pursued by defence counsel, it was up to the trial judge to direct the jury on the ‘second defence’ that the accused was so intoxicated at the relevant time that the act he performed was not ‘conscious, voluntary or intended’. The Court of Appeal also found that the direction on intoxication addressed, under the rubric of intention, both voluntariness and intention, even though these were ‘separate concepts’. Relevant to voluntariness was the accused’s remark that he thought he was ‘dreaming’. 

Under the jury direction request provisions, the accused would have to inform the trial judge which elements of the offence were in issue. In addition, the prosecution and the accused would have to tell the trial judge which of the elements in issue they want directions on. In this case, it is likely that the accused would have asked the trial judge to direct the jury on the intoxication of the accused, which would have led to a discussion about the relevance of intoxication to both the voluntariness of the conduct and the formation of intent as elements of the offence. 

The trial judge would then consider whether there were good reasons for not giving the direction. The trial judge would consider the evidence in the trial, for example, whether the evidence related to a matter that was not in issue or a matter that was not important in the proceeding. In this case, it does appear that the intoxication issue was at the forefront of the evidence, despite the accused’s defence that he did not engage in the act alleged by the prosecution. 

However, the trial judge would also consider the manner in which the accused and prosecution had conducted their cases and whether the direction concerned a matter not raised or relied on by the accused, or whether the direction would involve the jury considering the issue in a manner that is different from the way the accused presented his case to the jury. Counsel for the accused in this case ran the defence on the basis that the penetration never occurred. It is arguable that directing the jury on voluntariness and intention would have concerned a matter not raised or relied on by the accused and would have involved the jury considering the issues in the trial in a way that is different from how the accused presented it to the jury. 

This case did involve a discussion between the trial judge and counsel concerning the directions that should be given. However, the discussion did not involve a sufficient level of detail concerning how intoxication was said to be relevant. Further, counsel were also focused on whether the trial judge was required to give a direction in accordance with the Pemble obligation. 

Under the jury direction request provisions, counsel would need to decide whether to request such a direction. If counsel had requested the direction, it is highly likely that it would have been given by the trial judge, at least in relation to intention. As the level of intoxication required for conduct to not be voluntary is very high, it may be that this was not really an issue in the trial.

Alternatively, suppose that counsel had said that they did not want the trial judge to give a direction on intoxication (whether in relation to voluntariness or intention). As was discussed in the case, counsel’s defence focused exclusively on the denial that the act itself had taken place. Normally a decision by trial counsel that a direction not be given would be accepted by a trial judge. 

However, the residual obligation may have resulted in the trial judge giving a direction. The Court of Appeal discussed that limiting the accused’s case to a denial that the act took place was ‘highly problematic’ and surprising given the weight of the evidence against him, including the testimony of the complainant and his cousin, and highly compelling DNA evidence. In such a situation, the trial judge would have had to consider whether the residual obligation was enlivened. 

As the possibility of not having intoxication directions was not in issue in that case, there is no information available from that case concerning the forensic reasons that counsel may have made if counsel did not wish the trial judge to give intoxication directions. At the very least, the jury direction request provisions would have assisted the trial judge in teasing out the issues related to intoxication and to determine whether or not to give a direction to the jury. 

5.5.3 Case Study 3 – Directions on evidence
 
The accused was convicted of six charges of sexual penetration of a child under 16, under care, supervision or authority, one charge of indecent act with or in the presence of a child and one charge of stalking.

The accused was a scout leader who met the complainant and her brother when they joined a scout club in early 2008. Over time, the complainant and her brother would stay overnight at the accused’s house.

In respect of two of the charges, the complainant described an occasion where the accused was playing a pornographic computer game, while she stood next to him and watched him play. The complainant described the accused clicking on a broom in the game, and she saw the broom going into a vagina. Following this, the complainant lay on the kitchen table and the accused took her pants off. The accused put a condom onto a broom or duster handle and inserted it into the complainant’s vagina.

Before the accused’s record of interview commenced, the accused was asked whether he kept condoms at his home. He said that he did not. Condoms were later found and the accused was given an opportunity to explain.

On appeal, one of the grounds of appeal put forward was that the trial miscarried as a consequence of the trial judge’s failure to direct the jury in relation to the accused’s lie to the police that he did not keep or have condoms at his house. In particular, it was submitted that the trial judge should have directed the jury that they were not to reason that, just because the accused may have lied about keeping condoms at home, he was guilty of the offences.

The defence case was that the sexual offending simply did not occur. In a discussion between counsel and the trial judge, the prosecutor indicated that he did not rely on lies (if they were lies) about the presence of condoms as evidence of consciousness of guilt. Defence counsel was asked whether he had anything he wished to say about the issue. Defence counsel responded in the negative.

The Court of Appeal rejected the appeal and held that the question of whether a consciousness of guilt direction should have been given was one for defence counsel to seek. 

Under the jury direction request provisions (and the post-offence conduct provisions), where the prosecution does not rely on post-offence conduct evidence as evidence of incriminating conduct, defence counsel would be able to request that the trial judge give a direction on the alleged lie to avoid the jury impermissibly using the evidence as evidence of incriminating conduct (see Part 6). In this case, defence counsel would have been required to inform the trial judge whether he or she wanted a direction in relation to the lie (as evidence relevant to the matters in issue). If defence counsel had not requested a direction, as was the case here, the trial judge would not have been obliged to direct the jury on that evidence. 

In this case, the outcome of the reforms would have been the same as the Court of Appeal’s conclusion. However providing for this process in legislation would have provided support for such an approach and more certainty that the approach taken by the trial judge was correct. 

6 Post-offence conduct 
6.1 Overview 

Post-offence conduct evidence, or consciousness of guilt evidence, is a term that refers to conduct by an accused after an alleged offence (such as lying or fleeing the scene of the crime) that may be used by the jury to infer that the accused committed the crime in question. 

To prevent jurors from jumping to the conclusion that the accused is guilty because he or she engaged in such conduct, at common law, trial judges were required to direct the jury on how to use this type of circumstantial evidence when it was raised and to give certain cautionary directions. 

Prior to the Jury Directions Act, this law was overly complex, and led to lengthy directions that were difficult for trial judges to give, and for jurors to understand. Consequently, errors in post-offence conduct directions resulted in numerous appeals and retrials. 

The Jury Directions Act considerably simplified this area of the law. That Act abolished the complex common law requirements and provided that:

· the prosecution must give notice to the trial judge and the accused before the trial if it intends to use post-offence conduct evidence as an implied admission of guilt by the accused
· if the trial judge permits the prosecution to use the evidence in this way, the judge must direct the jury about how to use the evidence in determining the accused’s guilt

· if the trial judge gives this mandatory direction, the accused may also request an additional direction which provides cautionary information about this type of evidence
· in circumstances where the prosecution does not rely on the post-offence conduct evidence, but the accused is concerned about the potential misuse of such evidence by the jury, the accused may request a cautionary direction, and
· the trial judge is not required to give a direction requested if there are good reasons for not doing so.

The Bill will retain these reforms in their current form (except for a consequential amendment to remove current section 28(2) of the Jury Directions Act, as discussed below).   
6.2 The law prior to the Jury Directions Act
Prior to the Jury Directions Act, the common law governed post-offence conduct directions. Part 8 of Jury Directions: A New Approach discusses this law, and its significant problems. In summary, the common law was unclear and complex, and resulted in directions that were unlikely to be helpful for jurors. Particular issues included:

· difficulties in characterisation of the evidence. It was difficult for trial judges to correctly characterise post-offence conduct (e.g. whether the conduct can constitute an implied admission of guilt). As was apparent in certain appellate decisions, reasonable minds disagreed on whether evidence was post-offence conduct evidence. 

· the uncertainty over when to give a direction. Trial judges were required to direct on this evidence when there was a real danger that the jury may use the evidence as an implied admission of guilt, even when the prosecution did not rely on it in that way. The VLRC found in its Consultation Paper (at [4.32]) that trial judges were likely to err on the side of caution and give the warning whenever evidence of this nature was presented. 
· the content of the directions. Directions were lengthy and complex, and trial judges were required to identify every item of evidence which was capable of being used as post-offence conduct evidence, and

· the potential unfairness to the parties. The directions had the potential to give the post-offence conduct evidence an undue prominence that may in fact have been detrimental to the accused when the directions were in part designed to protect the accused from certain prejudices and inappropriate lines of reasoning. On the other hand, the prosecution may have avoided calling this kind of evidence to avoid the risk of a retrial.  
These problems contributed to post-offence conduct often being raised in appeals. In 2009, the VLRC reported that since the mid-1990s, the Court of Appeal had heard at least 84 appeals which raised post-offence conduct directions as an issue.

6.3 The current law
The Jury Directions Act addressed the problems with the common law and considerably simplified the law on post-offence conduct directions. The current law:

· requires the prosecution identifies post-offence conduct evidence that it intends to rely on at an early stage of proceedings

· clarifies when the trial judge is required to give a direction and what the content of that direction should be

· avoids different directions based on the characterisation of the post-offence conduct evidence 

· simplifies the directions given to the jury on post-offence conduct evidence so that they are easier to understand and apply

· gives the accused greater control over when a direction (to protect the accused’s interests) is given on post-offence conduct evidence, and

· reduces the possibility of error in post-offence conduct directions.
6.4 Post-offence conduct provisions

The Jury Directions Act provisions appear to be working well. Accordingly, the Bill will retain these provisions in their current form (except for section 28(2) and an additional provision in paragraph (b), as discussed below). 
	3 – Directions on post-offence conduct

	In line with Part 6 of the Jury Directions Act, the Bill will provide that: 

p) ‘Conduct’ means the telling of a lie by the accused, or any other act or omission of the accused, which occurs after the event or events alleged to constitute the offence charged. ‘Incriminating conduct’ means conduct that amounts to an implied admission by the accused of having committed the offence charged or an element of an offence charged or which negates a defence to an offence charged. ‘Offence charged’ includes any alternative offence. 
q) The prosecution must give notice of evidence of conduct that it proposes to rely on as evidence of incriminating conduct at least 28 days before the trial is listed to commence. However the court may abridge or extend these timelines, and may dispense with notice requirements in certain circumstances. The prosecution must not rely on evidence of conduct as evidence of incriminating conduct unless it has given notice and the trial judge determines, on the basis of the evidence as a whole, that the evidence of conduct is reasonably capable of being viewed by the jury as evidence of incriminating conduct.
r) If the prosecution relies on evidence as evidence of incriminating conduct, the trial judge must direct the jury that:
i it may treat the evidence as evidence that the accused believed that he or she had committed the offence charged (or an element of the offence charged, or that he or she had negated a defence to the offence charged) only if it concludes that the conduct occurred and the only reasonable explanation of the conduct is that the accused held that belief, and

ii even if the jury concludes that the accused believed that he or she had committed the offence charged, it must still decide, on the basis of the evidence as a whole, whether the prosecution has proved the guilt of the accused beyond reasonable doubt. 

In giving this direction, a trial judge need not refer to each act or omission of the accused.

s) If the trial judge gives, or proposes to give, the mandatory direction above, defence counsel may request an additional direction that:

i there are all sorts of reasons why a person might behave in a way that makes the person look guilty
ii the accused may have engaged in the conduct even though the accused is not guilty of the offence charged, and
iii even if the jury thinks that the conduct makes the accused look guilty, that does not necessarily mean that the accused is guilty.

t) If evidence is given of conduct but the prosecution does not rely on the evidence as evidence of incriminating conduct, defence counsel may request a direction to the jury that:
i there are all sorts of reasons why a person might behave in a way that makes the person look guilty, and
ii even if the jury thinks that the accused engaged in the conduct, it must not conclude from that evidence that the accused is guilty of the offence charged.

Without limiting section 14 of the Jury Directions Act, it is a good reason for not giving the requested direction if the trial judge considers that there is no substantial risk that the jury might use the evidence as evidence of incriminating conduct.

u) Except as provided by these provisions, a trial judge is not required to give a jury direction regarding evidence because it is evidence of incriminating conduct or may improperly be used as evidence of incriminating conduct.

Section 28(3) of the Jury Directions Act abolished rules based on Edwards v The Queen (1993) 178 CLR 103 and Zoneff v The Queen (2000) 200 CLR 234.  


6.4.1 Paragraph (a) – Definitions

The term ‘post-offence conduct’, and the definitions of ‘conduct’, ‘incriminating conduct’ and ‘offence charged’, are taken from the Jury Directions Act. 

The term ‘post-offence conduct’ is less emotive than ‘consciousness of guilt’ (which is how this evidence was often referred to in the past). ‘Conduct’ is defined broadly to describe the subject matter of the provision, rather than listing the categories of post-offence conduct. ‘Incriminating conduct’ is defined in such a way as to avoid arguments about the accused’s awareness of the specific offence charged, or where the offence is only capable of proving some elements of the offence. 

By not using the term ‘post-offence conduct’ in the provisions on directions, there is no need for trial judges to use (or confuse jurors with) this description, thereby keeping the directions neutral, and as clear and simple as possible to the jury.

Defining ‘conduct’ to refer to both lies and other acts or omissions better describes the subject matter of the provision and reflects that in most instances, post-offence conduct consists of lies. Further, it makes it clear that the definition intends to cover Zoneff situations (or lies that are not relied on as an implied admission of guilt, discussed below). 

For a detailed discussion of the definitions of ‘conduct’ and ‘incriminating conduct’, please refer to Part 8 of Jury Directions: A New Approach.

The definition of ‘offence charged’ makes it clear that the trial judge may determine that evidence of conduct is reasonably capable of being viewed by the jury as evidence of incriminating conduct even where it only relates to an alternative offence (i.e. the conduct could be viewed as amounting to an implied admission by the accused of having only committed the alternative offence). An ‘alternative offence’ is currently defined to mean ‘an offence in respect of which the jury may, in accordance with any Act or any other law, find the accused guilty if the jury is not satisfied that the accused is guilty of an offence charged’. This definition will be retained in the Bill. 

6.4.2 Paragraph (b) – Prosecution notice of evidence of incriminating conduct

The provisions requiring prosecution notice, allowing the trial judge to extend or abridge time requirements, and determining when the prosecution may rely on evidence of conduct as evidence of incriminating conduct, replicate sections 7, 23 and 24 of the Jury Directions Act. The Bill will also include an additional amendment relating to notice requirements.
These provisions require the prosecution to identify any post-offence conduct on which it seeks to rely 28 days before the commencement of the trial.  A 28 day time period aligns this requirement with the timeline for filing the prosecution summary under the Criminal Procedure Act. 

Given the disclosure regime under the Criminal Procedure Act, it should be possible in most cases for the prosecution to identify any post-offence conduct on which it seeks to rely prior to the commencement of the trial. 

There is, however, a possibility that the evidence of incriminating conduct may arise after the 28 day time period before the trial has elapsed (e.g. during the cross-examination of the accused at trial). Under the provisions, the prosecution may still rely on post-offence conduct if it has not complied with the general notice provisions, as the trial judge would have the discretion to change or extend the notice requirements if it is in the interests of justice to do so. As discussed below, the Bill will also give the court more flexibility to deal with such situations. 

Requiring the prosecution to give notice focuses attention on this evidence at an early stage, and assists the defence in knowing how the prosecution case will be put. It reduces the risk of error on appeal, as the trial judge does not bear the ultimate responsibility of identifying every piece of evidence that may be subject to a direction, irrespective of whether the prosecution relies on the evidence as post-offence conduct evidence. This process also minimises the risk of the prosecution relying on this evidence in general terms at the trial stage but only identifying the evidence as evidence of incriminating conduct at the appellate stage. 
For a detailed discussion of these provisions, please refer to Part 8 of Jury Directions: A New Approach.

The Bill will also allow the trial judge to dispense with notice requirements if certain criteria are met, and it is in the interests of justice to do so. In such cases, the prosecution will be required to identify orally to the court and the accused the evidence of conduct that it proposes to rely on as evidence of incriminating conduct. These amendments will facilitate the effective operation of the court, while still ensuring that the prosecution appropriately identifies conduct that it proposes to rely on as evidence of incriminating conduct.

6.4.3 Paragraph (c) – Mandatory direction on use of evidence of incriminating conduct

This paragraph replicates section 25 of the Jury Directions Act.

Research in New Zealand indicates that while jurors ‘took reasonable and conservative approaches’ to evidence that the accused lied and did not simply conclude that an accused who lied must be guilty, if the accused did not give a satisfactory explanation for the lies, they attached considerable weight to this in their deliberations.
 

The provision requiring a mandatory direction if the prosecution relies on post-offence conduct as evidence of incriminating conduct (after giving appropriate notice and obtaining the permission of the trial judge), is taken from the Jury Directions Act. Given the potential for misuse of this evidence, it is appropriate to make this part of the direction mandatory, rather than contingent on request from counsel. 

The content of the mandatory direction is based on the VLRC, QLRC and New Zealand Evidence Act 2006 (Evidence Act (NZ)) approaches. The provision sets out all matters that must be contained in a direction, so that there are no common law requirements to comply with in addition to this statutory content. (See also paragraph (f), below.)  
However, compared to the VLRC approach, these provisions give the parties more control over which directions are given to the jury. For the prosecution, it will depend on what evidence it seeks to rely on, and for the accused, it will depend on whether the further cautionary direction is requested (discussed below).

The requirement that the only reasonable explanation of the conduct is that the accused believed that he or she had committed the offence charged was part of the standard direction on implied admissions of guilt in the Charge Book and reflected the law prior to the Jury Directions Act.
 It recognises that post-offence conduct must be assessed in the context of the whole of the case and must not be used by the jury if there is a reasonable explanation for the conduct that is consistent with innocence. 

The trial judge must also direct the jury that even if it is satisfied that the accused believed that he or she had committed the offence charged, it must still decide on the basis of the evidence as a whole whether the prosecution has proved the accused’s guilt beyond reasonable doubt. This reminds the jury of the general burden of proof of which it must be satisfied. 

Providing that a trial judge need not refer to each act or omission of the accused in giving this direction is also taken from the Jury Directions Act. This was a clear departure from the law that applied prior to the Jury Directions Act.
The extent of the detail concerning the evidence in the direction will usually depend upon the type of evidence. Where the evidence does not concern lies but involves flight or concealing evidence then referring to that instance of alleged post-offence conduct will be relatively straightforward.

However, where for example there is a record of interview and the prosecution alleges that it contains hundreds of lies, these provisions envisage that the trial judge would refer to the net effect of the numerous separate lies, in terms of the issues in the trial. For example, it might be that the trial judge says that the prosecution claims the accused was lying by:

· denying that he had ever met the victim, that he was at another place at that time and that he had no animosity towards the victim, or

· claiming that the previous managers had given her the power to authorise certain payments on behalf of the company and therefore she did not act dishonestly.

For a detailed discussion of these provisions, please refer to Part 8 of Jury Directions: A New Approach.

6.4.4 Paragraph (d) – Additional direction on incriminating conduct

This paragraph, which allows the accused to request an additional direction on incriminating conduct, and specifies the content of that direction, replicates section 26 of the Jury Directions Act.

Whether this direction is required will generally be a matter for the accused. This is consistent with the philosophy underpinning the jury directions request provisions, namely that sometimes the accused may prefer that no additional directions are given (e.g. because the accused admits he or she lied or does not want the judge to highlight the evidence any further). 

The direction uses language that the jury will easily understand, and is partly based on section 124(3)(b) and (c) of the Evidence Act (NZ). A similar direction was recommended in the VLRC Report (Recommendation 27). 
The three components of paragraph (d) capture the essence of the common law cautionary directions that existed prior to the Jury Directions Act in a way that is understandable to the jury. The direction would only be used where defence counsel considers that giving them is not likely to have a ‘back-fire’ effect (i.e. the directions will only be given following a request from defence counsel).   

For a detailed discussion of these provisions, please refer to Part 8 of Jury Directions: A New Approach.

6.4.5 Paragraph (e) – Direction to avoid risk of improper use of evidence

This paragraph, which allows the accused to request a direction to avoid the risk of improper use of evidence, and specifies the content of that direction, replicates section 27 of the Jury Directions Act. The provision deals with a situation where the evidence is not being relied on as post-offence conduct evidence, but there is a substantial risk that the jury may impermissibly use the evidence in such a manner. This risk was identified by the High Court in Zoneff. These provisions adapt, refine and modify the common law to fit within the Jury Directions Act approach.
The accused is best placed to identify potential harm or damage to their case from this type of evidence. However, in accordance with the jury direction request provisions, the trial judge need not give the direction if there are good reasons not to do so. To provide further guidance, and confine directions to where they are really necessary, the provision provides that a good reason is where there is no substantial risk that the evidence could be misused. 

For a detailed discussion of these provisions, please refer to Part 8 of Jury Directions: A New Approach.

6.4.6 Paragraph (f) – Abolition of the application of Edwards and Zoneff
This paragraph, which ensures that all of the trial judge’s obligations in relation to incriminating conduct, or post-offence conduct, are set out in the legislation, replicates section 28 of the Jury Directions Act, except for section 28(2), as discussed below. The provision ensures that there is no residual common law that the trial judge must apply. A direction given in accordance with the above provisions will be sufficient.

Section 28(3) of the Jury Directions Act abolished rules based on Edwards and Zoneff.     
6.5 Consequential amendment – removal of section 28(2)
Section 28(2) of the Jury Directions Act will not be included in the Bill.
Section 28(2) currently refers to matters that the jury is not required to consider in determining whether evidence of incriminating conduct establishes, or assists in establishing, guilt. The new provisions on what must be proved beyond reasonable doubt (see Part 15) will be of general application and make the specific abolition of Shepherd v The Queen in section 28(2) redundant.
 Omitting section 28(2) of the Jury Directions Act will also require consequential amendments to the notes to the post-offence conduct provisions, to remove the reference to Shepherd, and to refer to the new provisions on what must be proved beyond reasonable doubt.

7 Other misconduct evidence 
7.1 Overview

The law on directions on other misconduct evidence (coincidence, tendency, context and relationship evidence) is highly complex. It has resulted in directions that are difficult to understand and apply, and a relatively high number of appeals. There is also a risk that these directions will backfire (i.e. having the opposite effect to what is intended). 

To simplify the law in this area, and to facilitate more understandable and helpful jury directions on this type of evidence, the Bill will:

· provide that counsel may request directions regarding the use of other misconduct evidence 

· simplify what directions must contain, and what directions need not contain, and 

· provide that if a party is concerned that other misconduct evidence which is not tendency evidence admitted in the trial will be used as tendency evidence, a party may request that the trial judge direct the jury not to use the evidence as tendency evidence. 

These provisions aim to:

· clarify when directions on other misconduct evidence are required 

· reduce the length and complexity of directions on other misconduct evidence, to focus on the important issues and to make them easier for juries to understand, and 

· reduce the number of appeals and retrials related to other misconduct evidence. 
7.2 The current law

Chapter 4 of the Weinberg Report discusses the current law on other misconduct evidence. The problems in this area are discussed at [4.22]–[4.121] of the Weinberg Report. As that Report discusses, the common law rules in this area are overly complex. This results in directions that are difficult to understand and apply, and contributes to a relatively high number of appeals. (See also Part 2.6 of Jury Directions: A New Approach). Other problems include the risk of directions backfiring, and the interaction between the Evidence Act and the common law. 
7.3 Provisions on other misconduct evidence

The Weinberg Report proposals are at [4.213] of that Report. 

The Bill will adopt the Weinberg Report proposals, with some refinements that are discussed below.
	4 – Directions on other misconduct evidence 

	The Bill will provide that:

v) Other misconduct evidence means:

i coincidence evidence (as defined in the Evidence Act) 

ii tendency evidence (as defined in the Evidence Act)

iii evidence of other discreditable acts or omissions of an accused that are not directly relevant to a fact in issue, and

iv evidence that is adduced to assist the jury to understand the context in which the offence charged or any alternative offence is alleged to have been committed. 

w) Defence counsel may request under the jury direction request provisions that the trial judge direct the jury on other misconduct evidence adduced by the prosecution.

x) In giving a direction referred to in paragraph (b), the trial judge must:

i identify how the evidence is relevant (whether directly or indirectly) to the existence of a fact in issue in the trial and direct the jury not to use the evidence for any other purpose 

ii if the evidence forms only part of the prosecution case against the accused, inform the jury of that fact, and

iii direct the jury that it must not decide the case based on prejudice arising from what the jury has heard about the accused. 

y) The prosecution or counsel for the co-accused may request under the jury direction request provisions that the trial judge direct the jury on other misconduct evidence adduced by the accused about the co-accused.

z) In giving a direction referred to in paragraph (d), the trial judge must:

i identify how the evidence is relevant (whether directly or indirectly) to the existence of a fact in issue in the trial and direct the jury not to use the evidence for any other purpose, and

ii direct the jury that it must not decide the case based on prejudice arising from what the jury has heard about the co-accused.

aa) In giving a direction referred to in paragraph (b) or (d), a trial judge need not:

i further explain what the jury should consider in deciding whether to use the other misconduct evidence

ii identify impermissible uses of the other misconduct evidence, or

iii refer to any other matter.

ab) If other misconduct evidence (other than tendency evidence) is adduced, the prosecution or defence counsel may request under the jury direction request provisions that the trial judge warn the jury not to use the evidence as tendency evidence. Without limiting current section 14 of the Jury Directions Act, it is a good reason for not giving the requested direction if the trial judge considers that there is no substantial risk that the jury might use the evidence as tendency evidence.

ac) The above paragraphs should apply despite any obligation arising from section 95 of the Evidence Act.


7.3.1 Paragraph (a) – Definitions 

This paragraph adopts proposed section A of the Weinberg Report proposal with minor amendments. For example, for completeness, subparagraph (iii) refers to both acts and omissions. 

7.3.2 Paragraphs (b) and (c) – Other misconduct evidence adduced by the prosecution

These paragraphs are based on sections C(2) and D of the Weinberg Report proposal, with minor amendments. For example, paragraph (b) makes it clear that counsel may request a direction under the jury direction request provisions. Paragraph (c)(ii) is varied slightly from the Weinberg Report proposal to cater for the (rare) case where other misconduct evidence forms the entirety of the prosecution case (e.g. Vaitos v The Queen, in which the case for some of the counts was entirely based on coincidence evidence).
 

Subsections C(3)–(4) of the Weinberg Report are not required as the matters covered in those subsections are dealt with by sections 14 and 15 of the Jury Directions Act (which will be retained, with some modifications, in the Bill). Further, the Evidence Act requires parties to give notice of their intention to adduce tendency and coincidence evidence, so this kind of evidence should already have been identified by the parties prior to requesting directions. Subsections C(1) and (5) of the Weinberg Report proposal are also not required. The jury direction request provisions will operate to ensure that a direction on other misconduct evidence is given where relevant. If the direction is not requested, the residual obligation provision will oblige the trial judge to give the direction if there are substantial and compelling reasons for doing so. 

Consistent with sections 17(c) and 18 of the Jury Directions Act (which will be retained in the Bill with minor amendments), paragraph (c)(i) refers to ‘identifying’ rather than ‘summarising’, to align the provision with the summing up provisions and clarify that a short ‘identification’ of the evidence is required, rather than a more detailed ‘summary’.

7.3.3 Paragraphs (d) and (e) – Other misconduct evidence adduced by the accused about a co-accused

The Weinberg Report proposals did not cover other misconduct evidence called by a co-accused, as such evidence ‘has not historically given rise to any challenges in the area of jury directions’ (at [4.218]). 

We agree with the Weinberg Report that other misconduct evidence adduced by the accused about a co-accused is less problematic, and arises less frequently, than other misconduct evidence adduced by the prosecution. However, similar to other misconduct evidence adduced by the prosecution, it may be necessary to direct on such evidence to minimise the risk of the evidence being misused against an accused/co-accused. Further, statutory guidance on this issue would assist given that the Bill will abolish common law rules concerning other misconduct evidence. Therefore, for completeness, the Bill will cover such evidence. (The Bill will not specifically cover other misconduct evidence adduced by an accused that is not about a co-accused, that instead, for example, concerns a prosecution witness – see Part 7.4, below.) 

The provisions are based on paragraphs (b) and (c), with appropriate amendments. 

7.3.4 Paragraph (f) – What directions need not contain

This paragraph is based on section D(2) of the Weinberg Report proposal, with minor amendments. For example, subparagraph (i) refers to a further explanation, to reflect that the trial judge would already have explained what the jury should consider under paragraphs (b) or (d). Paragraph D(3) of the Weinberg Report proposal is not required, as it is covered by section 6 of the Jury Directions Act (which will be retained in the Bill).

7.3.5 Paragraph (g) – Evidence that is not tendency evidence

The first part of this paragraph is based on section E(1) of the Weinberg Report proposal. Sections E(2) and (3) are covered by section 14 of the Jury Directions Act (which will be retained in the Bill).

The Bill will specify that it is a good reason for not giving the requested direction if the trial judge considers that there is no substantial risk that the jury might use the evidence as tendency evidence. This is consistent with section 27(2) of the Jury Directions Act, which aims to reduce the risk of improper use of evidence as evidence of incriminating conduct (and which will be retained in the Bill). Including this provision highlights that requested directions may not always be necessary. 

7.3.6 Paragraph (h) – Relationship with the Evidence Act and the common law

Paragraph (h) adopts section B(2) of the Weinberg Report proposal with some modifications. Paragraph (h) would provide that the provisions on other misconduct evidence apply despite any obligation arising from section 95 of the Evidence Act. In line with section 4 of the Jury Directions Act, the Bill will provide that the Act overrides the common law, so it is not necessary to replicate this aspect of section B(2) of the Weinberg Report proposal.

The Bill will also provide that the trial judge is not required to give directions on other misconduct evidence except in accordance with these provisions, and that the common law to the contrary is abolished. 
7.4 Other misconduct evidence adduced by an accused about a victim

Other misconduct evidence may also be adduced by an accused about an alleged victim, for example, if the accused is claiming self-defence.

In such cases, if this other misconduct evidence is tendency or coincidence evidence, the jury direction request provisions would operate to ensure that directions are given if appropriate. 

However, the Bill will not make specific provision for directions on such evidence (unlike the evidence covered in paragraphs (b) and (d)). The two scenarios covered in paragraphs (b) and (d) focus on preventing evidence being misused against an accused or a co-accused. The same considerations do not apply to evidence about an alleged victim. However, in accordance with the general rules, if requested by the prosecution, the trial judge may direct the jury to use such evidence appropriately

8 Unreliable evidence 
8.1 Overview

Trial judges may need to give directions alerting jurors to particular evidence that may be unreliable. In the case of children’s evidence, trial judges must not give directions about the unreliability of children’s evidence generally, but may give directions about why evidence of a particular child may be unreliable.

The current provisions on unreliable evidence and children’s evidence (sections 165 and 165A of the Evidence Act, respectively) are generally working well. Therefore, the Bill will include provisions based on these sections, to provide that:

· a party may request that the trial judge give a direction to the jury on evidence that may be unreliable

· a party making such a request must specify:

· the significant matters that may make the evidence unreliable, or

· if the request relates to a child, the significant matters (other than solely the age of the child) that may make the evidence of the child unreliable 

· if a party makes such a request the trial judge must:

· warn the jury that the evidence may be unreliable

· inform the jury of the significant matters identified by the party (or the significant matters other than solely the age of the child, as the case may be) that the judge considers may cause the evidence to be unreliable, and

· warn the jury of the need for caution in determining whether to accept the evidence and the weight to be given to it, and

· the parties and the trial judge must not warn or suggest to the jury that:

· children as a class are unreliable witnesses, or that children’s evidence is inherently less credible or reliable than the evidence of adults

· a particular child’s evidence may be unreliable solely on account of the age of the child, or

· it may be dangerous to convict on the uncorroborated evidence of a witness because that witness is a child.

These reforms will:

· continue the overall effect of the current provisions on unreliable evidence and children’s evidence, in a way that is consistent with the rest of the Bill, and

· improve and simplify these provisions. For example, to assist the trial judge in determining the content of a direction, counsel will be required to identify the significant matters that may affect the reliability of the particular evidence when requesting a direction. In addition, combining the general unreliable evidence provision with the children’s evidence provision reduces repetition, as these provisions are substantially similar.
8.2 The current law

Chapter 5 of the Weinberg Report discusses the current law on unreliable evidence and children’s evidence directions. As the Weinberg Report concludes at [5.129] and [5.194], sections 165 and 165A of the Evidence Act generally appear to be working well. However, the combination of statute law and case law increases complexity for trial judges, may result in unnecessary or unhelpful directions, and contributes to appeals and retrials. 
8.3 Provisions on unreliable evidence

The Weinberg Report recommends moving section 165 and section 165A of the Evidence Act to the Jury Directions Act with some minor amendments (see [5.137] and [5.198]).

In line with the Weinberg Report proposals, the Bill will replicate the effect of sections 165 and 165A in the Bill. However, in order to streamline the legislation as much as possible, the Bill will combine sections 165 and 165A(2), both of which deal with directions on unreliable evidence, into one provision. Section 165A(1), which relates to prohibited statements on children’s evidence, will be modified to apply to both the trial judge and the parties, and remain a separate provision (see below).
	5 – Directions on unreliable evidence

	The Bill will provide that:

ad) Evidence of a kind that may be unreliable is defined to include:

i evidence in relation to which Part 3.2 (hearsay evidence) or 3.4 (admissions) of the Evidence Act applies

ii evidence the reliability of which may be affected by age, ill health (whether physical or mental), injury or the like

iii evidence given by a witness who might reasonably be supposed to have been criminally concerned in the events giving rise to the trial

iv evidence given by a witness who is a prison informer, and

v oral evidence of questioning by an investigating official of an accused where the questioning has not been acknowledged by the accused.

ae) The prosecution or defence counsel may request under the jury direction request provisions that the trial judge direct the jury on evidence of a kind that may be unreliable.

af) In making a request referred to in paragraph (b), the party must specify:

i the significant matters that may make the evidence unreliable, or

ii if the request concerns evidence given by a child, the significant matters (other than solely the age of the child) that may make the evidence of the child unreliable.

ag) In giving a direction referred to in paragraph (b), the trial judge must:

i warn the jury that the evidence may be unreliable

ii inform the jury of the significant matters that the judge considers may cause the evidence to be unreliable (or if the direction concerns evidence given by a child, the significant matters – other than solely the age of the child –  that  the judge considers may make the evidence of the child unreliable), and

iii warn the jury of the need for caution in determining whether to accept the evidence and the weight to be given to it.

Note: Section 115(7) of the Evidence Act and the provisions on identification evidence provide for warnings and information on identification evidence.

Note: Section 164(4) and (5) of the Evidence Act provide that trial judges must not give directions about corroboration, except in relation to perjury or similar or related offences.


8.3.1 Paragraph (a) – Evidence that may be unreliable

This paragraph adopts section B(1) of the Weinberg Report proposal at [5.137]. Subparagraph (v) differs from current section 165(1)(e) of the Evidence Act for the reasons discussed in the Weinberg Report (at [5.90]–[5.98] and [5.142]–[5.143]).

Identification evidence directions (current section 165(1)(b) of the Evidence Act) will be dealt with separately (see Part 9 below).

8.3.2 Paragraphs (b)–(d) – Request provisions and content of direction

These paragraphs will apply to all unreliable evidence directions, including directions on the unreliability of a child’s evidence. This will be a simpler way of dealing with children’s evidence than the current provisions (which require directions on children’s evidence to be ‘carved out’ of the general unreliable evidence provision).

Unreliable evidence 

Paragraphs (b)–(d) are very similar to section 165 of the Evidence Act and sections B(2)–(4) of the Weinberg Report proposal at [5.137], but with minor amendments to clarify that:

· in paragraph (b), the request from counsel is made under the jury direction request provisions, to ensure that the rest of the procedures in that Part of the Bill apply, and

· in paragraph (d)(ii), it is up to the trial judge to determine what the significant matters are that may affect reliability. While the trial judge will be assisted by counsel’s views under paragraph (c), the trial judge may decide that a matter not raised by counsel is significant, or that a matter raised by counsel is not significant.

Section B(5) of the Weinberg Report proposal is covered by current section 14 of the Jury Directions Act, which will be replicated in the Bill. Section B(6) of the Weinberg Report is not required, as the Bill will not preclude specific wording (e.g. that it would be dangerous or unsafe to convict the accused solely on the evidence) from directions on unreliable evidence. Accordingly, the general provision on wording of directions (currently section 6 of the Jury Directions Act) would apply. 

Children’s evidence

These paragraphs retain the effect of section 165A(2) of the Evidence Act and section D(2) of the Weinberg Report proposal at [5.198], but integrate the children’s evidence provision into the general unreliable evidence provision. 

The only difference between the current provisions on unreliable evidence and children’s evidence directions is that for children’s evidence, the matters that may affect reliability must not relate solely to the age of the child. This distinction is retained in paragraphs (c)(ii) and (d)(ii). 

Section 165A(2) currently requires a direction to be ‘warranted’ and the trial judge to be satisfied that there are significant matters that may affect reliability before giving a direction. It is not necessary to specifically include these factors in the Bill. If there are no significant matters that may affect the reliability of the child’s evidence, the jury direction request provisions will operate to ensure that the trial judge need not give the requested direction (because there are good reasons for not giving the direction). Similarly, the jury direction request provisions make it unnecessary to require the direction to be ‘warranted’ – if the direction is not warranted, there will be good reasons not to give it. 

Notes

To assist readers, the Bill will include two notes. The first note will alert the reader to specific provisions on identification evidence directions (see Part 9 of this report). The second note will reflect the amendments to section 164 of the Evidence Act, which relates to corroboration (see Part 17 of this report). 
8.4 Prohibiting certain statements on children’s evidence

As discussed above, the Weinberg Report recommends moving section 165A of the Evidence Act to the Jury Directions Act with some minor amendments. Section 165A(2) is dealt with above in Part 8.3. Section 165A(1) prohibits the trial judge from giving general warnings or suggestions to the jury on the reliability of children’s evidence. 

The Bill will retain the effect of section 165A(1), but extend the prohibition in that section to the prosecution and defence counsel.
	6 – Prohibited statements and suggestions in relation to children’s evidence 

	The Bill will provide that:

ah) The trial judge, the prosecution and defence counsel (or if the accused is unrepresented, the accused) must not say, or suggest in any way, to the jury that:

i children as a class are unreliable witnesses

ii the evidence of children as a class is inherently less credible or reliable, or requires more careful scrutiny, than the evidence of adults

iii a particular child’s evidence is unreliable solely on account of the age of the child, or

iv it would be dangerous to convict on the uncorroborated evidence of a witness because that witness is a child.


8.4.1 What the trial judge and the parties must not say or suggest

The application of this paragraph to the trial judge is consistent with current section 165A(1) of the Evidence Act and section D(1) of the Weinberg Report proposal (except for a minor amendment to paragraph (iv), which is discussed below). However, the Bill will expand this provision to cover comments by parties. 

The content of these statements is widely accepted, and the provision is designed to address common misconceptions about the reliability of children’s evidence. It would undermine the effectiveness of the provision to allow parties to make such statements. Prohibiting parties, as well as trial judges, from making such statements, is also consistent with other provisions in the Bill (see the provisions relating to an accused who does not give evidence or call a witness, in Part 11, and to delay and credibility, in Part 13). 

If such a statement or suggestion is made, the trial judge would be required to correct it, unless there are good reasons not to do so (as referred to in Part 3.3 of this report).

Current section 165A(1)(d) prohibits statements that ‘it would be dangerous to convict on the uncorroborated evidence of a witness who is a child’. The amendments to section 164 of the Evidence Act will prohibit corroboration directions in most criminal trials in any event – see Part 17 of this report). Accordingly, paragraph (iv) has been modified to prohibit statements that it would be dangerous to convict on the uncorroborated evidence of a witness who is a child because that witness is a child. This will prohibit the trial judge and the parties making generalisations about the reliability of children as a class, consistent with the rest of the provision. 
8.5 Consequential amendments and abolition of the common law

These provisions on unreliable evidence and children’s evidence will be inserted into the proposed new Jury Directions Act. The Bill will retain sections 165 and 165A in the Evidence Act, so that they continue to apply to civil proceedings. However, the following subsections of those sections will need to be repealed, as they relate only to criminal trials:

· subsections (1)(d)–(f) of section 165, and

· subsection (1)(d) of section 165A.

To assist readers, the Bill will insert notes in the Evidence Act that clarify that sections 165 and 165A of the Evidence Act only apply to civil proceedings, and refer to the provisions in the new Jury Directions Act that apply to criminal proceedings.

Consistent with sections B(7) and D(3) of the Weinberg Report proposals, the common law to the contrary of the provisions will be abolished.

9 Identification evidence
9.1 Overview

Identification evidence is evidence that involves identifying or recognising a person or object, or noting similarities between two people or objects. This type of evidence can be highly probative. However, it can also be unreliable, and has contributed to many known miscarriages of justice. To simplify this area, while ensuring that directions focus on the particular problems with identification evidence, the Bill will provide that:

· counsel may request an identification evidence direction. A party making a request must specify the significant matters that may affect the reliability of the evidence, and

· if a request has been made, the trial judge must inform the jury of specified matters, including that:

· a witness or witnesses may honestly believe that their evidence is accurate when it is, in fact, mistaken 


· the mistaken evidence of a witness or witnesses may be convincing

· if relevant, a number of witnesses may all be mistaken, and 

· if relevant, mistaken identification evidence has resulted in innocent people being convicted.

These reforms will:

· simplify the law in this area by replacing the two current legislative provisions and common law rules on identification evidence with a single provision in the Bill, and

· enhance consistency and clarity in directions by requiring trial judges to inform juries of particular factors unique to identification evidence. 
9.2 The current law

Identification evidence can be defined in various ways. When used narrowly, it often involves a witness claiming to recognise the accused, who was previously unknown to the witness, as the person seen on the relevant occasion (e.g. committing, or fleeing the scene of, the crime). 

However, in its broader sense, identification evidence also includes the following categories at common law:

· recognition evidence – where a witness claims to recognise the person as the person seen on the relevant occasion, due to their prior familiarity with that person

· similarity evidence – where a witness claims that the general appearance or characteristics of a person or object are similar to that of the person or object seen on the relevant occasion

· negative (or exculpatory) identification evidence – where a witness identifies someone other than the accused as the person seen on the relevant occasion or gives evidence that the accused is not the offender, and

· comparison evidence – where a witness compares two people or items that do not require particular expertise to compare.

There is clear consensus, among the judiciary, law reform bodies and other commentators, that identification evidence is a form of evidence that warrants specific warnings in appropriate cases.
 

As Kirby ACJ noted in R v Finn:

The reasons behind the need for great care in approaching identification evidence has been explained in many decisions of high authority. They are collected also in texts both on the law of evidence and on the psychology of human perception. They are reinforced by the undoubted cases, later discovered, of serious error and injustice caused by the wrongful conviction of accused persons on faulty identification evidence.
 

In Alexander v The Queen, Mason J noted that:

Identification is notoriously uncertain. It depends upon so many variables. They include the difficulty one has in recognizing on a subsequent occasion a person observed, perhaps fleetingly, on a former occasion; the extent of the opportunity for observation in a variety of circumstances; the vagaries of human perception and recollection; and the tendency of the mind to respond to suggestions.
 

Perhaps the most significant danger of identification evidence is that ‘few witnesses are as convincing as the honest – but perhaps mistaken – witness who adamantly claims to recognise the accused’.
 This can make identification evidence overly seductive, increasing the chances that jurors will place too much weight on such evidence. There are many cases in which mistaken eyewitness identification has contributed to miscarriages of justice.
  

However, the courts also recognise that not all identification evidence requires a direction. For example, in R v Spero (Spero), the complainant had known the accused for about 25 years, and testified to seeing and speaking to the accused for approximately 20 minutes during the alleged rape.
 The Court of Appeal held that in those circumstances, a direction was not required. 

Directions on identification evidence are currently governed by two statutory provisions (sections 116 and 165 of the Evidence Act) and the common law. As we discuss in the next section, this overlap results in unnecessarily complex laws.
9.3 Problems with the current law

It is undesirable to have two statutory provisions and common law rules governing the same area of the law, particularly given the inconsistencies between them. 

First, the statutory provisions and the common law use different definitions of ‘identification evidence’. The statutory provisions use a definition that relates only to positive identification, recognition or similarity evidence about the accused (see the Evidence Act, dictionary). In contrast, at common law, there are various definitions of ‘identification evidence’ that are considerably broader than the Evidence Act definition (as discussed above). 

Second, each of the statutory provisions and the common law have different rules on when directions must be given. Section 116 of the Evidence Act provides that a direction is required whenever identification evidence has been admitted (although case law has narrowed the scope of this provision to cases where the evidence is disputed) while section 165 relies on counsel requesting a direction and the trial judge determining that the evidence is of a kind that may be unreliable. 

The leading Australian case on identification evidence is Domican v The Queen (Domican). In that case, the High Court held that where the identification evidence represents any significant part of the proof of guilt of an offence, the trial judge must warn the jury as to the dangers of convicting on such evidence where its reliability is disputed.
 

In many cases, directions on identification evidence will fall under the statutory provisions. However, the common law rules apply to cases that fall outside the Evidence Act provisions (e.g. where the evidence falls outside the Evidence Act definition, such as negative identification evidence). 

Third, there are different requirements relating to the content of directions. Section 116 requires the trial judge to inform the jury of the ‘special need for caution’ and the reasons for that need for caution, both generally and in the circumstances of the case. Section 165 requires the trial judge to warn the jury that the evidence may be unreliable, inform the jury of the matters that may make it unreliable, and warn the jury of the ‘need for caution’ in determining whether to accept the evidence and the weight to be given to it.

At common law, Domican requires directions to be given with the authority of the judge’s office, to be cogent and effective, and to identify any matter of significance that may reasonably be regarded as undermining the reliability of the identification evidence.
 

This combination of statutory provisions and common law rules overly complicates this area of the law. The Charge Book has 53 pages of bench notes on this area, and nine model directions on different categories of identification evidence, including each of the major common law categories of identification evidence. Requiring trial judges to categorise evidence in this way makes their task more difficult, and relies on unnecessary distinctions between the categories. 

A simpler, more streamlined system would clarify when directions are required, and the minimum content of directions. This is important as many of the appeals in this area centre on the content of the direction, in particular the adequacy of the specific directions relevant to the particular case (e.g. on whether the trial judge has identified the potential weaknesses in the evidence and has addressed these appropriately in the direction). 
9.4 Provisions on identification evidence

The Bill will replace the current law with a single set of provisions. These provisions reflect that not all identification evidence will require a direction. However, if a direction is given, the provisions will give trial judges appropriate guidance on the content of directions.
	7 – Directions on identification evidence 

	The Bill will provide that:

ai) Identification evidence is an assertion by a person, or a report of an assertion by a person, to the effect that:

i he or she recognises, or does not recognise, a person or object as the person or object that he or she saw, heard or perceived on the relevant occasion, or
ii the general appearance or characteristics of a person or object are similar, or not similar, to the general appearance or characteristics of the person or object that he or she saw, heard or perceived on the relevant occasion, and

includes visual identification evidence and picture identification evidence (see sections 114 and 115 of the Evidence Act).

Note: Section 115(7) of the Evidence Act provides for certain specific jury directions in relation to picture identification evidence.

aj) The prosecution or defence counsel may request under the jury direction request provisions that the trial judge direct the jury on identification evidence.

ak) In making a request referred to in paragraph (b), the party must specify the significant matters that may make the evidence unreliable.

al) In giving a direction referred to in paragraph (b), the trial judge must:

i warn the jury of the need for caution in determining whether to accept the evidence and the weight to be given to it

ii inform the jury of the significant matters that the judge considers may affect the reliability of the evidence 

iii inform the jury that:

· a witness may honestly believe that their evidence is accurate when the witness is, in fact, mistaken, and

· the mistaken evidence of a witness may be convincing 

iv if relevant, inform the jury that a number of witnesses may all be mistaken, and 

v if relevant, inform the jury that mistaken identification evidence has resulted in innocent people being convicted. 


9.4.1 Paragraph (a) – Definition 

The Bill will contain a broad definition of ‘identification evidence’ that covers both positive and negative identification, extends to the identification of both objects and people, includes voice identification and is not limited to identification of the accused. 

The VLRC recommends maintaining the distinction between identification, recognition and similarity evidence, and defining each of these terms separately (recommendation 29). The VLRC Report does not deal specifically with other evidence that may be considered identification evidence at common law.

However, we consider that an overarching definition (which includes the various common law categories) is simpler, and reflects the inherent unreliability of all types of identification evidence. For example, the provision will cover evidence that the accused’s highly distinctive car was at the crime scene, as such evidence could be as significant (and as susceptible to error) as evidence that the accused was seen at the crime scene. However, the remainder of the provision will make it clear that not all evidence that falls within the definition requires a direction. An overarching definition also avoids the problem of nine different directions at common law and a number of different directions that would be required under the VLRC Report recommendations.

The definition refers to the ‘relevant occasion’ for simplicity, rather than referring specifically to the person being at or near a place where the alleged offence was committed or an act connected to that offence was done, as in the Evidence Act definition. 

Extending the definition to identification of people other than the accused is consistent with section 126(1) of the Evidence Act (NZ), which covers identification of the ‘defendant or any other person’. Negative identification arises less often than positive identification evidence, and is less problematic than positive identification evidence as it is not likely to contribute to a wrongful conviction. However, it raises the same problems in relation to reliability. 

The definition uses the term ‘identification evidence’, despite the existing definition of ‘identification evidence’ in the Evidence Act, because it is the most well known term to describe this type of evidence. The definition includes ‘visual identification evidence’ and ‘picture identification evidence’, which are dealt with in sections 114 and 115 of the Evidence Act. 

The note draws specific attention to the only other provision in the Evidence Act dealing with directions on identification evidence, section 115(7). Section 115 relates to ‘picture identification evidence’, which is identification evidence (as defined in the Evidence Act) ‘relating to an identification made wholly or partly by the person who made the identification examining pictures kept for the use of police officers’ (i.e. identification of the accused by way of mug shots or photo-boards). 

The bulk of the section deals with the admissibility of picture identification evidence. Section 115(7) then provides that:

If picture identification evidence adduced by the prosecutor is admitted into evidence, the judge must, on the request of the accused – 

(a)
if the picture of the accused was made after the accused was taken into that custody – inform the jury that the picture was made after the accused was taken into that custody; or

(b)
otherwise – warn the jury that it must not assume that the accused has a criminal record or has previously been charged with an offence. 

As this provision is directly related to a specific ground of admissibility, the Bill will keep it with the remainder of section 115 in the Evidence Act, and refer to it by way of a note in the new Jury Directions Act. 

9.4.2 Paragraph (b) – Request provision

The Bill will make identification evidence directions contingent on a request by a party under the jury direction request provisions. This emphasis on forensic decision-making by counsel is consistent with the culture and framework of the Jury Directions Act, in particular Part 3 of that Act (which will be retained in the Bill). 

While most identification evidence would be adduced by the prosecution, there may be cases in which evidence is adduced by the accused (e.g. if a defence witness testifies that the person who he or she saw robbing the bank looked very different from the accused). 

The VLRC recommended that an identification evidence warning should be required if the reliability of that evidence is disputed (see recommendation 30). The common law rules established by cases such as Domican focus on whether the evidence is disputed and forms a significant part of the prosecution case. These preconditions to the giving of a direction can add complexity. For example, should the issue of whether the evidence forms a significant part of the prosecution case be an issue for the judge or the jury? In addition, as noted above, identification evidence may be adduced by either party.

Rather than building these requirements into the provision, the Bill will require counsel to make a request in cases in which they want a direction. If counsel considers that the evidence in a case is significant and disputed, counsel should request a direction accordingly. 

The procedures in Part 3 of the Jury Directions Act would apply. Part 3 of the Jury Directions Act is explained at Part 5 of this report. This would mean that generally the trial judge will be required to give a requested direction unless there are good reasons not to do so.

Limiting the cases in which a direction must be given will help to ensure that directions are not given unnecessarily. Counsel is less likely to request a direction where the direction is likely to be inconsistent with, or neutralised by, the facts of the case (e.g. where identity is not in dispute), or to be contrary to common sense. In addition, even if counsel does make a request, the judge may decide not to give the direction. In a case like Spero (which is discussed above), the judge may decide not to give a direction because the circumstances of the alleged identification do not warrant a direction. 

9.4.3 Paragraph (c) – Party must specify significant matters

The Bill will require the counsel who makes the request to specify the significant matters that may affect the reliability of the evidence. This will assist the trial judge in determining the appropriate content of the direction. This will also be consistent with the unreliable evidence provisions discussed in Part 8 of this report. See also the discussion under paragraph (d)(ii), below.

9.4.4 Paragraph (d) – Content of direction

The Bill will set out the minimum requirements of an identification evidence direction.

Paragraph (d)(i) – Need for caution in determining whether to accept the evidence and the weight to be given to it

This paragraph retains the ‘need for caution’ wording that is used in the Evidence Act and the Evidence Act (NZ), rather than simply requiring the jury to ‘be careful’ about accepting the evidence, or something similar. Care and caution are sometimes used interchangeably and ‘care’ is arguably plainer English. However, ‘caution’ seems to highlight the potential dangers of identification evidence more effectively than ‘care’. As Hunt CJ noted in R v Clarke, the ‘term “caution” implies the need for care in the face of danger, and thus is more pointed than a mere reference to examining that evidence “closely” or “carefully”’.
 

Requiring the jury ‘to exercise caution in determining whether to accept the evidence and the weight to be given to it’ would be consistent with section 165 of the Evidence Act. We prefer this formulation to that of section 116 of the Evidence Act, which refers to the need for caution before accepting the evidence, but which does not refer to the weight to be given to the evidence if it is accepted. 

Unlike section 116 of the Evidence Act, the Bill will not require trial judges to refer to a special need for caution. A reference to ‘caution’ seems sufficient, particularly combined with the requirement to draw the jury’s attention to matters of significance that may affect the reliability of the evidence in the particular case. In addition, courts have noted that trial judges need to be careful to ensure that any warnings that they give do not rob identification evidence of all probative value.
 

An alternative would be to remove this subparagraph and rely instead on (ii) and (iii) to alert the jury to the risks associated with identification evidence. It could be argued that the need for caution would be effectively communicated by the judge detailing any significant matter affecting reliability and informing the jury of the matters listed in (iii). However, we consider that the particular dangers associated with identification evidence may justify retaining a general warning provision of this type. 

Paragraph (d)(ii) – Any significant matter affecting reliability

The Bill will clarify that trial judges must point out significant matters that may affect reliability (rather than any matter). This is consistent with the common law and recommendation 33 of the VLRC Report. 

The Evidence Act requirements in this area are not entirely clear. Section 116 requires the judge to refer to the reasons for the need for caution ‘both generally and in the circumstances of the case’, while section 165 requires the judge to ‘inform the jury of matters that may cause it to be unreliable’. These provisions may require any such matters to be singled out. 

It is appropriate to clearly limit the provision to significant matters. This builds some flexibility into the provision, and recognises that where the evidence is not significant, a direction may be disproportionate (that is, resulting in some evidence being given more weight than is warranted) and distract the jury from more important matters. 

Requiring judges to point out every potential weakness in the evidence would also unnecessarily prolong the judge’s directions and result in directions that may be redundant. For example, in R v Dupas (No 3), Weinberg JA (dissenting) noted that the impact of delay on the reliability of the witness’s memory need not be highlighted as it was likely to be ‘perfectly obvious’ to the jury and that it is a ‘matter of common sense that memory does fade over time’.

The Bill will not list what the ‘significant’ matters may be. These matters depend upon the facts of each case and are often highlighted in case law and the Charge Book. They include the circumstances of the sighting, whether the person was known to the witness, the time that elapsed between the sighting and the reporting to police and any differences between the description of the person and their actual appearance.

Paragraphs (d)(iii) to (v) – Particular matters that must be included in a direction 

Trial judges will be required to inform juries that: 

· a witness or witnesses may honestly believe that their evidence is accurate when the witness is, in fact, mistaken 


· the mistaken evidence of a witness may be convincing

· if relevant, a number of witnesses may all be mistaken, and

· if relevant, mistaken identification evidence has resulted in innocent people being convicted.

The first two dot points are covered by paragraph (d)(iii), and reflect the reality that honest but mistaken testimony can be convincing. Studies and experience have shown how seductive identification evidence can be, and how the ‘confidence or apparent credibility of an eyewitness do not necessarily correlate with the degree of accuracy of this person’s identification’,
 so it is appropriate to specifically draw this to the jury’s attention. This is similar to a number of other jurisdictions, both Australian and overseas,
 and is broadly consistent with VLRC recommendation 32.2 and some of the model charges in the Charge Book (e.g. the positive identification and recognition evidence model charges). 

The VLRC also recommends that juries be advised that the evidence depends on a witness receiving, recording and accurately recalling an impression of a person or object (recommendation 32.1). We do not support making such a statement mandatory. It is unclear how effective a general statement on memory and recall would be in highlighting the dangers of identification evidence in each case. If relevant, such information is likely to be raised by counsel and integrated into the specific directions by the judge. For example, if the witness saw the person only briefly and then saw a photograph of the accused in handcuffs, defence counsel should raise that the photograph could have replaced the image of the person in the witness’s mind, and therefore request a direction. Directions like these, tailored to the particular case, are more likely to assist jurors than a general statement on memory and recall. However, a trial judge may still give such a direction if it would be useful in a particular case (as trial judges would retain the discretion to give directions in addition to the minimum requirements). 

The third dot point is covered by paragraph (d)(iv), and would require the trial judge to inform the jury that a number of witnesses may all be mistaken, if this is relevant to the case. This reflects the current model charges, and is consistent with section 126(2)(c) of the Evidence Act (NZ).

The fourth dot point is covered by paragraph (d)(v), and requires directions to include that mistaken identification evidence has resulted in the conviction of innocent people. This direction would only be given if relevant (i.e. if the direction has been requested by the accused). Including such a reference where the defence has adduced the evidence would be confusing and unhelpful to jurors.

Section 126(2)(a) of the Evidence Act (NZ) requires juries to be warned that ‘a mistaken identification can result in a serious miscarriage of justice’. Rather than adopting this language, which sounds somewhat theoretical, the wording in the Bill will reflect that there have actually been wrongful convictions based on mistaken identification evidence. This reflects the case law and the Charge Book (which refers to the experience of the law showing that people have been wrongly convicted because of mistaken identification evidence, as well as the need to avoid ‘a possible miscarriage of justice’).
 It is also consistent with VLRC recommendation 32.3, and the Queensland, NSW and Canadian model directions.
 

There is a risk that these requirements may be taken by jurors as a direction to discount or disregard the evidence. However, on balance, and given the numerous cases in which mistaken identification evidence has contributed to miscarriages of justice, such warnings seem appropriate. Also, as noted above, these requirements broadly reflect the case law (and therefore the Charge Book), and the position in various other jurisdictions. 

9.4.5 Consequential amendments and abolition of the common law

The Bill will repeal section 116 of the Evidence Act, and enact the above provision in the new Act, consistent with VLRC recommendation 28. Section 165(1)(b) of the Evidence Act would need to remain in the Evidence Act, as it also applies to civil trials. 

To assist readers, the Bill will insert notes in the Evidence Act referring to the new provision. 

Consistent with the general jury directions reform process, any common law rules on identification evidence directions to the contrary of the provision will be abolished. 

10 Delay and forensic disadvantage
10.1 Overview

In some cases, the delay between the alleged offending and the trial may disadvantage the accused in conducting his or her case. This is referred to as ‘forensic disadvantage’. Directions on delay and forensic disadvantage are intended to inform the jury that it needs to take that disadvantage into account when considering the evidence in the trial. To simplify the current law in this area, the Bill will provide that:

· the accused may request that the trial judge direct the jury that the accused has experienced forensic disadvantage

· the trial judge may only give the requested direction if the judge is satisfied that the accused has experienced significant forensic disadvantage, and

· if the trial judge gives a direction, the judge must inform the jury of the nature of that disadvantage and the need to take that disadvantage into account when considering the evidence. The trial judge need not use any particular form of words, but the direction must not contain the phrase ‘dangerous or unsafe to convict’ or ‘scrutinise with great care’ or similar phrases.

These reforms will:

· simplify the law in this area by replacing the two current legislative provisions and common law rules with a single provision based on current section 165B of the Evidence Act, and

· address concerns with the wording of these directions by providing that directions must not contain or suggest that it would be ‘dangerous or unsafe to convict’ on the evidence, or that the jury must ‘scrutinise the evidence with great care’. 
10.2 The current law

There are two statutory provisions on delay and forensic disadvantage, as well as common law rules. 

The common law rules derive from Longman v The Queen (Longman).
 Longman was tried for sexual offences against his stepdaughter that were alleged to have occurred 23 years prior to being reported to police. The High Court held that the substantial delay between the alleged offence and the complaint (and therefore the prosecution of the offence) disadvantaged the accused in conducting his defence. Brennan, Dawson and Toohey JJ held that:

The jury should have been told that, as the evidence of the complainant could not be adequately tested after the passage of more than 20 years, it would be dangerous to convict on that evidence alone unless the jury, scrutinizing the evidence with great care, considering the circumstances relevant to its evaluation and paying heed to the warning, were satisfied of its truth and accuracy.
 

This direction on delay and forensic disadvantage is referred to in this report as the ‘Longman direction’ (there were other jury directions discussed in Longman that are not relevant for present purposes). The rationale behind the Longman direction is that delay puts the accused at a forensic disadvantage because the accused has lost the ‘means of testing the complainant’s allegations which would have been open to him had there been no delay’.
  

Longman has been reinforced and extended by various cases, including Crampton v The Queen (Crampton) and Doggett v The Queen (Doggett).
 In Doggett, the majority of the High Court extended the Longman direction to cases where there is evidence that corroborates the complainant’s testimony. 

Concerns with the Longman direction (which are discussed below) have resulted in legislative reforms to the direction: section 61(1A)–(1F) of the Crimes Act, which commenced in 2006, and section 165B of the Evidence Act, which commenced in 2010. 

Both provisions require the trial judge to give a warning if, following a request from the accused, the judge is satisfied that the accused has suffered a significant forensic disadvantage because of the consequences of delay. However, the judge is not required to give a direction if there is ‘no reason to do so’ (under section 61) or ‘no good reason to do so’ (under section 165B).

Both provisions require the warning to:

· inform the jury of the nature of the disadvantage suffered by the accused, and 

· instruct the jury to take that disadvantage into consideration. 

They also provide that a judge must not warn or suggest in any way that it would be dangerous or unsafe to find the accused guilty because of the delay, and that mere passage of time alone is not to be taken to cause significant forensic disadvantage. 

However, section 165B is broader than section 61 because it:

· adopts a broader notion of ‘delay’ which covers delay between the alleged offence and the trial (not just delay between the alleged offence and the making of a complaint), and

· applies to any criminal proceedings which involve a jury (not just sexual offence trials). 

In Greensill v The Queen (Greensill), the Court of Appeal considered and compared section 61 and section 165.
 The Court concluded that an application by the accused is not an indispensable precondition to the giving of a forensic disadvantage direction, as trial judges are obliged to give any direction ‘necessary in the circumstances to avoid “a perceptible risk of [a] miscarriage of justice”’.
 If a direction is given, however, it must be given in accordance with the legislation.
10.3 Problems with the current law

10.3.1 The sexual offence context

Directions on delay and forensic disadvantage are generally (but not exclusively) given in sexual offence trials. Trial judges face significant difficulties in directing the jury in sexual offence cases, both due to the number of directions that are required, and the complexity of those directions. 

In R v BWT, Wood CJ at CL identified eight categories of direction that may be required in sexual offence cases (in addition to the standard directions that must be given in every trial).
 These directions include the Longman direction, the Kilby/Crofts direction (which is discussed in Part 13), and directions related to multiple counts, uncharged acts, tendency evidence and coincidence evidence. Some, such as the Longman and Kilby/Crofts directions, are now given almost routinely in cases involving delay.  

Jurors are less likely to listen to, understand or apply directions that are long and complex. If jurors are unclear on the law to be applied in the case, or on how to apply that law to the facts, this affects the integrity of their decision-making and the likelihood of a fair trial.   

These challenges have been compounded in sexual offence cases by the complexity of the offences themselves, and the specific directions on those offences. For example, current section 37AA of the Crimes Act relates to directions concerning the fault element of an accused to be proven in a rape trial and, in particular, how the jury is to deal with an asserted belief in consent and the question of the reasonableness of such a belief. The complexity of the directions partly reflects the complexity of the current rape offence itself, in which there are three alternative fault elements (awareness of the lack of consent, awareness of the possibility of the lack of consent, and failure to give any thought to the issue of consent). Directing a jury on how belief in consent relates to these fault elements, and on the relevance of reasonableness of belief, has produced much complexity and confusion, and has led to numerous appeals and the overturning of convictions. 

Wilson v The Queen (Wilson) involved multiple sexual offence counts against multiple complainants. As Maxwell P noted:

The issues raised by this appeal serve as a salutary reminder of the urgent need for legislative simplification of jury directions … [T]he law governing the trial of sexual offences is now so extraordinarily complex as to throw into doubt the expectations on which the system of trial by jury is founded. Those expectations are, first, that a judge can reasonably be expected to explain the relevant law to the jury, in all its permutations and combinations, without falling into error; and, secondly, that the jury can reasonably be expected not only to comprehend the law as so explained, but to apply it, in all its permutations and combinations, to the evidence which they have heard.

In Wilson, Redlich JA and Kyrou AJA agreed with Maxwell P’s observations and added: 

The fact that there has been an increasing number of successful appeals against conviction in this area of the law, is due in no small measure to the fact that this area of the law is too complex and too difficult to explain to a jury.
  

As discussed in Parts 1 and 12, the reforms in the Crimes Amendment (Sexual Offences and Other Matters) Act 2014 will considerably reduce the complexity of the law on rape and sexual assault, and simplify the jury directions on that law. However, juries in such trials will still face challenges, and the reform process for other sexual offences is ongoing. This context makes it particularly important for the law on directions relevant to sexual offence cases, such as the Longman and Kilby/Crofts directions, to be as clear and concise as possible, and for such directions to be limited appropriately. 

10.3.2 Problems with the Longman direction

The Longman direction (as it has been extended) is one of the most controversial or problematic jury directions, and has been criticised in a number of recent law reform reports.
  

First, the direction is criticised for reinstating false stereotypes about the unreliability of complainants in sexual offence cases,
 and for undermining legislative attempts to address these stereotypes (such as section 164 of the Evidence Act and section 61 of the Crimes Act). 

The Australian Law Reform Commission and the NSWLRC noted that the direction raises a range of issues: 

in relation to perpetuating myths and misconceptions about sexual assault and discriminatory attitudes towards women and children. For example, at common law, the warning focuses on the evidence of the complainant, rather than the forensic disadvantage suffered by the accused. Also, the warning continues to link delay in complaint with the complainant’s credibility and reflects discredited assumptions as to the reliability of memory, particularly that of children.
 

Second, it is unclear what makes a ‘substantial’ delay, resulting in broad variations between trial judges, and judges erring on the side of caution. In Longman, the alleged offences occurred more than 20 years before trial. However, Longman directions have been given in cases involving significantly less delay, such as in DRE v The Queen, in which the delay in relation to one count was only a few months.
 This uncertainty makes it more likely that directions will be given unnecessarily, in an attempt to ‘cover all bases’ and minimise the risk of appeals. This lengthens directions, and has implications for juror comprehension. 

Third, the Longman direction is criticised for creating an irrebuttable presumption that the accused has been prejudiced by the complainant’s delay in making a complaint. As Wood CJ at CL notes in R v BWT, the effect of the Longman, Crampton and Doggett decisions:

has been to give rise to an irrebuttable presumption that the delay has prevented the accused from adequately testing and meeting the complainant's evidence; and that, as a consequence, the jury must be given a warning to that effect irrespective of whether or not the accused was in fact prejudiced in this way. 

The difficulty which I have with this proposition is that it elevates the presumption of innocence, which must be preserved at all costs, to an assumption that the accused was in fact innocent, and that he or she might have called relevant evidence, or cross examined the complainant in a way that would have rebutted the prosecution case, had there been a contemporaneity between the alleged offence and the complaint or charge. That consideration loses all of its force if, in fact, the accused did commit the offence. In that event there would have been no evidence available of a positive kind, relating for example to the existence or ownership of the premises, or of a motor vehicle or other item, associated with the offence charged, or going to establish an alibi for the relevant occasion, no matter how contemporaneous the complaint or charge was with the offence.
 
This presumption increases the number of cases in which the direction is given, as well as usurping the jury’s fact finding role in determining whether or not the accused was actually forensically disadvantaged. 

Fourth, the requirement to give a direction even when there is corroborating evidence (due to Doggett) is arguably inconsistent with the rationale of the Longman decision. As Gleeson CJ (dissenting) noted in Doggett, as the evidence was corroborated, ‘a warning that it would be unsafe to convict on the uncorroborated evidence of the complainant would have no practical relationship to the task confronting the jury’.
 

Fifth, the ‘dangerous to convict’ wording encroaches on the jury’s fact finding role and may be interpreted by the jury as a coded instruction from the trial judge to acquit the accused. In R v BWT, Wood CJ at CL noted that:

any direction, framed in terms of it being ‘dangerous or unsafe’ to convict, risks being perceived as a not too subtle encouragement by the trial judge to acquit, whereas what in truth the jury is being asked to do is to scrutinize the evidence with great care.
 
These uncertainties relating to the scope and content of the Longman direction have resulted in numerous appeals. These appeals have obvious ramifications on delays and costs to courts and the criminal justice system generally, and stress to victims of crime and other witnesses. 

The statutory provisions address many of the problems with the Longman direction. However, it is undesirable to have two provisions that are similar, but not the same. 
10.4 Provisions on delay and forensic disadvantage 

Section 165B of the Evidence Act appears generally to be working well. It is also consistent with equivalent provisions in the other Uniform Evidence Act jurisdictions. Accordingly, the Bill will replace the current law in this area with a new provision based on section 165B.
 The provision will provide that the Longman direction is abolished and will repeal section 165B of the Evidence Act and section 61 of the Crimes Act.
	8 – Direction on delay and forensic disadvantage

	The Bill will provide that:

am) A ‘forensic disadvantage’ means a disadvantage (that is more than the mere existence of delay) to the accused in challenging, adducing or giving evidence or conducting their case because of the consequences of delay due to the period of time that has elapsed between the alleged offence and the trial.

an) Defence counsel may request under the jury direction request provisions that the trial judge direct the jury on forensic disadvantage experienced by the accused. 

ao) The trial judge may only give a direction referred to in paragraph (b) if the judge is satisfied that the accused has experienced significant forensic disadvantage.

ap) In giving a direction referred to in paragraph (b), the trial judge:

i must inform the jury of the nature of that disadvantage and the need to take that disadvantage into account when considering the evidence, and

ii must not say, or suggest in any way, to the jury that it would be dangerous or unsafe to convict the accused or that the complainant’s evidence should be scrutinised with great care.


10.4.1 Paragraph (a) – Definition 

Forensic disadvantage is not currently defined. Defining the phrase would clarify the intent of the provision, and streamline paragraphs (b) and (c).

The definition refers to the disadvantage to the accused in challenging, adducing or giving evidence or conducting their case. This is deliberately broad, as it needs to cover not just the accused’s evidence but the accused’s ability to gather evidence and challenge the prosecution’s case. 
The Charge Book summarises these potential disadvantages to include:

· loss of chance to explore the circumstances of the alleged offending in detail

· loss of chance to identify the occasion of the allegations with any specificity

· loss of chance to make any defence other than a simple denial

· loss of chance of medical examination of the complainant

· loss of chance to establish an alibi

· loss of chance to call evidence contradicting the broader evidence of the complainant

· loss of chance to obtain documents that may have assisted the defence, and

· disadvantage in testing events that may have affected the complainant’s recollection or reliability. 

Like section 165B, the definition refers to the ‘consequences of delay’. The basis for the direction is not the mere fact of a delay, but the consequences that flow from that delay. This is further reinforced by the reference to being ‘more than the mere existence of delay’, which reflects section 165B(6)(b). 

The definition also covers more than delay in making the complaint, as it includes delay up to the point of the trial. The complainant may not be responsible for any delays from the time a complaint is made to when the trial commences. However, consistent with section 165B, the focus is on delay experienced by the accused (from any source) rather than what delay may say about the complainant. 

10.4.2 Paragraphs (b) and (c) – Request provision and giving of direction

These paragraphs are based on section 165B(2) and (3), modified for consistency with the rest of the Jury Directions Act. The request for the direction would be made under the jury direction request provisions (see Part 5 of this report).

Rather than referring to the accused having ‘suffered’ a significant forensic disadvantage, the provision will refer to the accused having ‘experienced’ significant forensic disadvantage, which is more neutral. 

Paragraph (c) clarifies that the trial judge may only give a direction if he or she is satisfied that the accused has experienced significant forensic disadvantage. This is clearer than current section 165B(2) of the Evidence Act (which provides that if the trial judge is satisfied that the accused has suffered a significant forensic disadvantage, the judge must give a direction, but which leaves open the possibility of the judge giving a direction even if the judge considers there are good reasons for not giving the direction).

10.4.3 Paragraph (d) – What directions must contain and must not contain

Paragraph (d)(i) is consistent with the requirements for directions contained in section 165B(2) of the Evidence Act. This provides the framework for the trial judge’s direction: the trial judge must explain what is the disadvantage experienced by the accused and direct the jury to consider this when examining certain evidence. This direction would need to be tailored to the circumstances of each case. 

There is no requirement that, or need for, the trial judge to inform the jury that the accused has experienced a ‘significant’ forensic disadvantage. That the forensic disadvantage is ‘significant’ is part of the threshold test for determining whether to give the requested direction. However, if the trial judge gives the direction, the direction should focus on what is said to constitute a forensic disadvantage rather than how the disadvantage is described to the jury.

Subparagraph (ii) addresses concerns with the wording of directions. Section 165B(4) of the Evidence Act provides that directions on delay and forensic disadvantage must not suggest that it would be ‘dangerous or unsafe to convict’ the accused based on the delay alone. As discussed above, this reflects concern that this expression may be interpreted as a coded direction to acquit the accused, or at the very least, to disregard a particular witness’s evidence. 

However, the wording of section 165B(4) leaves open the possibility of trial judges directing juries that it would be ‘dangerous or unsafe to convict’, as long as this does not relate to ‘delay alone’. The Bill will ensure that this phrase, and similar phrases, are not used at all. 

The QLRC considers that similar concerns are raised by the phrase ‘scrutinise with great care’, which is also common in Longman directions.
 As the QLRC noted, the problems with these expressions:

lie with the use of unusual expressions that could well seem to non-lawyers sitting on juries to convey particular unintended meaning or be laden with particular emphasis or significance. If the warning to be conveyed to the jury is that it should review certain evidence carefully, especially if it is not corroborated, before reaching any conclusions based on it (or on it alone), then these simpler words can be used.
 

While not as inherently problematic as ‘dangerous or unsafe to convict’, requiring the jury to scrutinise the complainant’s evidence ‘with great care’ goes considerably further (and is quite different in emphasis) than informing the jury of the need to take the forensic disadvantage to the accused ‘into account’. It is also problematic because the jury should be encouraged to scrutinise all the evidence before it with great care, not just particular evidence. Accordingly, the Bill will prohibit the use of this expression in directions on delay and forensic disadvantage. 

10.4.4 Abolition of the common law

Section 165B(5) currently provides: 

The judge must not warn or inform the jury about any forensic disadvantage the accused may have suffered because of delay except in accordance with this section, but this section does not affect any other power of the judge to give any warning to, or to inform, the jury.

This provision should be read in conjunction with section 9(1) of the Evidence Act, which provides that the Evidence Act does not affect the operation of a principle or rule of common law or equity except so far as the Act provides ‘otherwise expressly or by necessary intendment’. However, because it does not specifically abrogate the common law, there are conflicting views on the effectiveness of section 165B(5).
  

In contrast, section 61(1E) of the Crimes Act specifically abrogates the common law, as does section 34CB(1) of the Evidence Act 1929 (SA), which provides that ‘(a) rule of law or practice obliging a judge in a trial of a charge of an offence to give a warning of a kind known as a Longman warning is abolished’. 

To ensure that the provision restricts directions on forensic disadvantage to appropriate cases, and confines the content of such directions, the Bill will specifically abolish the common law in this area. 

The South Australian provision has been criticised for only abolishing rules of law that oblige a judge to give a Longman direction. This may mean that judges still have the power to give such directions.
 To avoid this potential problem, the Bill will clearly abolish any rule of law allowing or obliging the judge to give direction on delay and disadvantage. It will also be clear that the provision abolishes the Longman direction as extended by cases such as Crampton and Doggett. 

10.4.5 Consequential amendments

The Bill will repeal sections 61(1A)–(1F) of the Crimes Act and section 165B of the Evidence Act, and insert notes referring to the new provision in place of the repealed provisions.

11 When the parties do not give evidence or call witnesses
11.1 Overview

Directions may be required when the accused does not give evidence or call witnesses, or when the prosecution does not call evidence. The law on these directions is overly complex. This can lead to directions that are difficult for jurors to understand and apply.

To simplify the directions that are given when the accused does not give evidence or call witnesses, the Bill will:

· abolish complex and unhelpful common law directions, and 

· remove distinctions between what the co-accused can say on this issue, and what the other parties and the trial judge can say. 

Where the prosecution has not called a witness that it was reasonably expected to call, the Bill will contain a simplified statutory direction that abolishes complex common law directions.

These changes will:

· clarify when directions are required, and

· lead to simpler directions that are easier for the jury to understand.
11.2 When the accused does not give evidence or call witnesses – current law and problems

An accused is protected from certain adverse inferences if he or she does not give evidence or call witnesses at trial. Section 20(2) of the Evidence Act provides that the trial judge or any party (other than the prosecutor) may comment on the failure of the accused or the accused’s spouse, de facto partner, parent or child to give evidence. This comment may not suggest that the accused, spouse, de facto partner, parent or child failed to give evidence because the accused was guilty or because the person believed that the accused was guilty. Different rules apply to co-accused (as explained below).

In this area, ‘comments’ are sometimes distinguished from ‘directions’.
 However, at other times no such distinction is made. Accordingly, this report does not draw any distinction between comments and directions. 

The statutory law on at trial silence is complemented and complicated by common law directions, known as the Azzopardi, Weissensteiner and Jones v Dunkel directions.
 To simplify and clarify this area of the law, the Bill will contain a new provision based on section 20 of the Evidence Act and aspects of the common law. 
11.2.1 General direction when the accused does not give evidence or call witnesses (the Azzopardi direction)

The Azzopardi direction is the general direction given where the accused does not give evidence at trial.
 Azzopardi v The Queen (Azzopardi) provides that if the accused does not give evidence, ‘it will almost always be desirable for the judge to warn the jury’ that the accused’s silence:

· is not evidence against the accused

· is not an admission by the accused

· cannot be used to fill gaps in the evidence tendered by the prosecution, and

· does not strengthen the prosecution case.

This also applies where the accused does not call a witness.

The Charge Book also suggests that the trial judge should remind the jury about the onus of proof, and warn the jury not to speculate about unled evidence.
 Generally, the judge should also direct the jury that it is not appropriate to draw adverse inferences against the accused based on his or her silence, or the failure to call witnesses. However, in very limited circumstances, adverse inferences are permitted if the accused fails to provide an explanation (the Weissensteiner direction) or if the accused fails to call a witness (Jones v Dunkel direction).

11.2.2 Adverse inferences from failure to explain (the Weissensteiner direction)

In rare and exceptional cases, under Weissensteiner v The Queen (Weissensteiner), as limited by Azzopardi, the fact-finder can more safely draw an inference that is adverse to the accused.
 

The direction is seen as being consistent with section 20 of the Evidence Act because the judge does not say that failure to give evidence suggests guilt. Rather, the direction is to the effect that the jury may more safely draw the inference that the prosecution seeks to have them draw because of the accused’s failure to give evidence or provide an explanation.
 

The direction may be given where:

· the prosecution case is based on circumstantial evidence which requires the jury to infer the accused’s guilt

· the prosecution evidence proves facts that create an apparently damning inference of guilt

· there is a basis for concluding that there are additional facts which would explain or contradict prosecution evidence

· these facts would be peculiarly in the knowledge of the accused, and

· the accused failed to give evidence of the facts or provide an explanation.

If a judge gives a Weissensteiner direction, a direction in accordance with R v OGD is also likely to be necessary.
 This direction should state that there may be reasons unknown to the jury why an accused would remain silent, even if he or she is in a position to contradict or explain evidence, and the jury should not speculate about those reasons.

The Weissensteiner direction is complex both in terms of the narrow circumstances in which it can arise and the reasoning it requires. It is limited to a very specific set of circumstances, which are unlikely to arise. Even if it is permissible for the jury to draw adverse inferences, the Charge Book states that ‘the safer course will generally be for the judge to make no comment on the facts’.
 The Charge Book does not provide a model direction for the Weissensteiner direction. Gans and Palmer note that ‘it is extremely doubtful that a future judge would risk making a comment except in a trial that was virtually identical to that considered in Weissensteiner itself’.
 If the situation does arise and the reasoning is open to the jury, it is unlikely to be aware of it because of judicial reluctance to give a direction.

Further, the reasoning required under Weissensteiner is complex. There is a fine line ‘between drawing an inference of guilt merely from silence and drawing an inference otherwise available more simply because the accused has not supported any hypothesis which is consistent with innocence from facts which the jury perceives to be within his or her knowledge’.
 This distinction has been criticised as being ‘nonsensical’.
 Accordingly, even if a direction were to be given, it is unlikely that a jury would be able to understand the direction and draw an adverse inference only in the very limited permissible manner.

The Queensland Bench Book illustrates the complexity of the direction, by providing a model direction on this issue that is two and a half pages long.
 

11.2.3 Failure to call a witness the accused was reasonably expected to call (Jones v Dunkel direction)

Another situation where judges can make adverse comment is if a party fails to call a witness. Jones v Dunkel provides that, a jury can draw an adverse inference from a failure to call a witness, who it would have reasonably been expected to call, to the effect that the witness would not have assisted the party’s case.
 This rule primarily operates in civil trials. It can be applied to both the prosecution and the accused’s failure to call evidence in criminal trials, although its application is more limited than in civil trials.
 (The application of the rule to the prosecution is discussed in Part 11.4 below.)
In relation to the accused, Jones v Dunkel cannot apply to people who are protected from adverse comment under section 20 of the Evidence Act, that is, the accused and his or her spouse, de facto partner, parent, or child. The nature of the direction suggests that the accused is guilty, which would contravene section 20 of the Evidence Act.

In relation to other witnesses for the defence, Dyers v The Queen (Dyers) held that the reasoning in Jones v Dunkel will only be available in the ‘most unusual circumstances’.
 However, there is limited guidance as to when these unusual circumstances arise. Before a trial judge gives such a direction, it is prudent for the judge to raise the issue with counsel in the absence of the jury so that the judge has the opportunity to provide reasons for the silence and debate the fairness of the direction.
 

The Charge Book provides limited assistance on when to give a direction and indicates that ‘the safest course in almost all cases is to avoid giving a Jones v Dunkel direction in relation to the defence’s failure to call a witness’.
 It does not contain a model direction to use if a trial judge decides to give a direction.

11.2.4 Co-accused’s comments when accused does not give evidence or call witnesses

The restrictions in section 20 do not apply to co-accused. Co-accused may suggest that guilt can be inferred from the failure of the accused to give evidence or call witnesses. It is not clear what limits (if any) apply to comments by a co-accused.
 

The position under the common law regarding comments made by a co-accused is unclear. There is some support for the proposition that a co-accused cannot say that the jury can draw adverse inferences from the failure of the accused to give evidence or call witnesses.
 This is consistent with the idea that fact-finders are not permitted to draw inferences of guilt from silence under the common law. However, there is some authority which suggests that section 20 is consistent with the common law approach.
 

If a co-accused does comment, under section 20(5) of the Evidence Act, the judge may comment on the co-accused’s comment. There is no case law on this aspect and limited guidance on what the judge should say if a co-accused suggests that the jury can infer guilt from the accused’s silence.
 

The Charge Book recognises the complexity of this area. It refers to four possible approaches, but notes that they all have problems:

· The trial judge could tell the jury that, while it may consider defence counsel’s comments when considering the case against the accused who gave the evidence, it must not take them into account when considering the case against the accused who remained silent. This direction is difficult for the jury to understand and creates a risk that the jury will impermissibly draw an adverse inference against the accused.

· The trial judge could direct the jury that it must not take defence counsel’s comments into account, and must not draw the inference suggested by defence counsel. However, this requires the trial judge to tell the jury to disregard an argument for the co-accused that is permitted under section 20(2) of the Evidence Act.

· The trial judge could direct the jury that when considering defence counsel’s comments it should bear in mind the fact that an accused person is not required to give evidence, and that there may be reasons, unknown to them, why the accused chose to remain silent. However, this direction may breach section 20(2) of the Evidence Act if it amounts to implicit acknowledgement that one of the reasons for the accused’s silence is a belief in his or her guilt.

· The judge could simply refer to defence counsel’s argument without commenting further. However, if this is seen as an implicit endorsement of the statements of the co-accused who gave evidence relating to guilt, this may breach section 20(2) of the Evidence Act. 

Ultimately, the Charge Book suggests that if a trial judge foresees this problem arising, the judge should discuss the matter with the co-accused’s counsel and suggest moderating or declining to make such comments. If counsel still chooses to make such a comment, having regard to the accused’s right to a fair trial, the judge may discharge the jury and order separate trials under section 193 of the Criminal Procedure Act.
 

If the judge has determined that it is not necessary to order separate trials, the Charge Book provides a model charge similar to the second dot point above, coupled with a reminder in respect of each co-accused that the accused who did not give evidence was not required to do so.
 This direction does require the jury to take a different approach to the comments when considering the cases against each co-accused. This is likely to be confusing for the jury to follow.
11.3 Provisions on when the accused does not give evidence or call witnesses

The Bill will reform section 20 of the Evidence Act and common law directions on the failure to give evidence or call witnesses, such as the directions from Azzopardi and Weissensteiner. Section 20 will be repealed and the common law directions will be abolished. These reforms will simplify jury directions in this area. In particular, they are designed to address uncertainty regarding the Weissensteiner direction and judicial comment on the comments of co-accused who suggest that the accused’s guilt can be inferred from silence (as explained above). 
	9 – Directions when the accused does not give evidence or call witnesses

	The Bill will provide that:

aq) If the accused does not give evidence or call a particular witness, defence counsel may request under the jury direction request provisions that the trial judge direct the jury on that fact.

ar) In giving a direction referred to in paragraph (a), the trial judge must explain:

i the prosecution’s obligation to prove that the accused is guilty and the fact that the accused is not required to give evidence or call a witness (as the case may be)

ii that the jury should not guess or speculate about what may have been contained in the evidence that was not given by the accused, or the evidence that might have been given by the witness who was not called (as the case may be), and

iii that the fact that the accused did not give evidence or call the witness (as the case may be):

· is not evidence against the accused

· is not an admission by the accused

· must not be used to fill gaps in the evidence adduced by the prosecution, and 

· does not strengthen the prosecution case.

as) The trial judge, or any party, must not say or suggest in any way to the jury that because the accused did not give evidence or call a particular witness (as the case may be) the jury may: 

i conclude that the accused is guilty from this fact 

ii use the failure of the accused to provide an explanation of facts, which must be within the knowledge of the accused, to more safely draw an adverse inference based on those facts which, if drawn, would prove the guilt of the accused, or

iii draw an inference that the accused did not give evidence or call a witness (as the case may be) because that would not have assisted his or her case.


11.3.1 Paragraph (a) – Request for direction 

Paragraph (a) will allow defence counsel to request a direction when the accused does not give evidence or call a witness. Part 3 of the Jury Directions Act would apply. As is discussed at Part 5 of this report, Part 3 will be retained in the Bill, with some improvements. 

In general, this will mean that trial judges can only comment on these issues if a request is made. This is a change from the current law where the trial judge can decide, without reference to counsel, whether to comment on the accused’s silence. Case law provides that the Azzopardi direction (which is captured in paragraph (b)) will almost always be desirable when the accused does not give evidence or call witnesses.
 However, this change is desirable to encourage a change of culture where counsel are responsible for determining what directions are required. 

When the accused did not give evidence or call witnesses

This provision will extend the scope of section 20(2) and (3) of the Evidence Act to apply whenever the accused does not give evidence or call witnesses (regardless of the witness’s relationship to the accused). This is consistent with the common law approach.
 The common law position is reflected in the model direction in the Charge Book.
 

It is not clear why the Evidence Act departs from the common law approach.
 The Evidence Act approach may reflect the fact that the accused is not a competent witness for the prosecution and the accused’s spouse, de facto partner, parent or child are not necessarily compellable for the prosecution.
 However, competence and compellability are not the only reason to protect the accused from adverse inferences. The accused is generally protected because he or she is not required to prove his or her case.

Further, because paragraph (c) will remove the ability to make adverse comment in respect of the fact that the accused did not give evidence or call witnesses (the Weissensteiner and Jones v Dunkel directions), the distinction between section 20 and the common law becomes meaningless. Adverse inferences are not permitted whenever the accused does not give evidence or call witnesses. 
It would be possible to mention the members of the accused’s family because of their special status as witnesses who are not necessarily compellable by the prosecution under the Evidence Act. However, drawing such a distinction would add unnecessary complexity to this provision.

11.3.2 Paragraph (b) – Content of the direction

This paragraph sets out the content of a direction when the accused fails to give evidence or call a witness. This is based on case law and the Charge Book. In particular, it reflects the Azzopardi direction. It also includes a reference to the prosecution’s obligation to prove that the accused is guilty and a direction not to speculate. Although these directions do not appear to be particularly problematic, it is useful to have a provision that addresses, not only the directions that cannot be given, but also those that must be given. 

11.3.3 Paragraph (c) – What the trial judge and parties must not say

Prohibited statements or suggestions

The Bill will prohibit the trial judge and parties from saying or suggesting certain matters to the jury. If such a statement or suggestion is made, the trial judge will be required to correct it, unless there are good reasons not to do so (as referred to in Part 3.3 of this report).

Subparagraph (i) prohibits suggestions that the accused is guilty because of his or her silence at trial. This means that the jury should not be directed to draw a direct inference of guilt. This reflects current section 20(2) and (4) of the Evidence Act.

Subparagraph (ii) removes the ability to give a Weissensteiner direction or to suggest this type of reasoning. This is designed to prevent the jury being told that the failure of the accused to provide an explanation of facts can be used to more safely draw an adverse inference of guilt. This is because the circumstances in which the reasoning can be applied are extremely narrow, so much so that the Charge Book suggests the trial judge should not use it even where he or she thinks the requirements may be met.
 Further, if the direction is given, it requires the jury to engage in complicated reasoning, that is, it may not infer guilt from the accused’s silence, but it may accept the inference that the prosecution is attempting to make, more easily. This distinction is too fine to be easily understood by jurors.

The wording ‘more safely draw’ has been taken from the case law to reinforce that this provision would prevent the trial judge from giving the jury the Weissensteiner direction. The wording is important because the Weissensteiner direction is premised on a fine distinction between using silence to directly draw an inference on guilt (which is clearly prohibited under the current law) and using silence (or the failure to explain) to more safely draw an adverse inference (which the direction allows). Precision is therefore important in drafting this prohibition to ensure that the provision would adequately address this distinction. As this provision would prohibit certain reasoning being suggested to the jury, the wording ‘more safely draw’ is directed at the trial judge and counsel and is not designed to be used in any directions to the jury. 

Subparagraph (iii) excludes the Jones v Dunkel direction on the failure to call witnesses in respect of the accused. This is excluded because the direction is complex and rarely used. The Charge Book already recommends against giving such a direction in almost all cases.
 Excluding this direction is also consistent with the reforms to the Weissensteiner direction. 

In addition, if the legislation does not specifically deal with the Weissensteiner and Jones v Dunkel directions, it is likely that the jury direction request provisions would overturn the requirement that these directions only be given in exceptional circumstances. Section 14 of the Act (which will be retained in the Bill) requires trial judges to give requested directions unless there are good reasons not to do so. This would be inconsistent with the high threshold that currently applies to the use of the Weissensteiner direction and the Jones v Dunkel direction as against the accused. 

Accordingly, the Bill will abolish the Weissensteiner and Jones v Dunkel directions.

Application to any party

This paragraph will apply to ‘any party’, that is, it will apply to the prosecution, defence counsel, including counsel for a co-accused, and the accused (or co-accused) if the accused is unrepresented. This will remove the distinctions that exist in relation to different parties in section 20 of the Evidence Act. 

This provision will replace the general prohibition on prosecution comment, which applies under section 20 of the Evidence Act. Currently, this prohibition covers any statement which directly or indirectly suggests the accused could have given evidence, but chose not to do so.
 Under the provision, the prosecution is not prohibited from commenting on the accused’s silence. However, the prosecution will not be able to say or suggest anything that is contrary to paragraph (c), that is, that the jury can use the silence or the failure to call witnesses to conclude that the accused is guilty, or use the reasoning from Weissensteiner or Jones v Dunkel. This change should be sufficient to ensure that the prosecution does not make comments which are unfair to the accused, without imposing a complete ban on prosecutorial comment. 

The provision will treat a co-accused the same as any other party. This will avoid the problems with the current treatment of the co-accused, explained above. These problems concern the ability of the co-accused to suggest impermissible forms of reasoning, the difficulty for the trial judge directing on such comments in a way that is consistent with section 20 and the fair trials of the accused and co-accused, and the difficulty for the jury in understanding these complex directions. Therefore, it is acceptable to limit the co-accused’s right to comment in these cases. 

The provision will remove the co-accused’s ostensibly unrestricted right to comment, which exists under section 20 of the Evidence Act. The right is only ostensibly unrestricted. In practice, counsel for the co-accused would rarely make a submission to the effect that the jury should infer guilt from the accused’s silence. This is because if such comments are made the trial judge will tell the jury that the submission must be ignored in respect of the accused. There is a risk that such a direction will, in effect, suggest that what counsel for the co-accused said is wrong. This risks undermining the credibility of the co-accused’s counsel and/or case.

A further issue is what effect preventing the co-accused from suggesting that the accused’s silence suggests guilt may have on an application to have separate trials ordered under section 193 of the Criminal Procedure Act. The Bill will further limit the capacity of a co-accused to make comments about an accused’s silence. Consequently, the Bill may reduce the number of successful applications for separate trials based on the prejudice caused by comments from a co-accused. 

It will also be rare that a co-accused could confidently submit that if he or she had a separate trial, he or she would be able to make any kind of comment about the accused’s failure to give evidence. This would be a very difficult submission to make because it would depend upon factors including:

· whether the accused will or will not give evidence on a separate trial

· if there are separate trials, that the accused’s trial proceeds first, and

· that, assuming the accused does not give evidence at a separate trial, there will be relevant evidence (in the co-accused’s trial) to the effect that the accused did not give evidence in their trial, presumably in addition to evidence about the accused’s role in the alleged offence. 

Accordingly, at the time an application for a separate trial is made, it will generally be speculative whether conducting a joint trial would deprive the co-accused of any opportunity to put their case at its highest (as they could with a separate trial). 

11.3.4 Consequential amendments

The Bill will repeal section 20 of the Evidence Act and locate the new provision in the new Jury Directions Act. A note in the Evidence Act referring to the new Act will address this change.
11.4 When the prosecution has not called a witness – current law and problems

The Jones v Dunkel direction can also apply when the prosecution has not called a witness. The judge can direct the jury that it can infer from the prosecution’s failure to call a witness, that the witness would not have assisted the prosecution (see above for a discussion of the direction in relation to the accused). 

At common law, the High Court in Dyers, in an obiter comment, indicated that a Jones v Dunkel direction should only be given in exceptional cases in respect of the prosecution’s failure to call witnesses.
 The Court indicated that it is only appropriate where ‘it is shown that the prosecution’s failure to call the person in question was in breach of the prosecution’s duty to call all material witnesses’.
 Further, a direction will only be appropriate where the trial judge has asked why the prosecution failed to call the witness and the prosecution has failed to provide a satisfactory explanation for the failure.
 

However, since Dyers, there appears to be a lack of clarity in Australia as to how to approach the rule in Jones v Dunkel in relation to the failure to call prosecution witnesses,
 with judges adopting the following approaches:

· interpreting the decision in Dyers as a blanket prohibition

· interpreting the decision as only permitting comment when the prosecution has breached their duty to call material witnesses

· ignoring the decision and applying the law as it was pre-Dyers,
 or

· showing no firm conclusion on how to approach the issue.

This is further complicated by the Part 3 of the Jury Directions Act. As a common law direction, Part 3 of the Jury Directions Act now applies to this direction. As is discussed at Part 5 of this report, Part 3 will be retained in the Bill, with some improvements. This means the direction would depend on the request of counsel. However, Part 3 has a lower threshold for giving a requested direction (i.e. it must be given unless there are good reasons not to give it) than the exceptional circumstances threshold under the common law for Jones v Dunkel directions in relation to the prosecution. This would mean that the direction would be given more frequently under the new Jury Directions Act. Given that the direction may interfere with the prosecution’s discretion not to call witnesses, this is undesirable. 
11.5 Provisions on when the prosecution does not give evidence

The Bill will clarify when trial judges can give such directions. Unlike Jones v Dunkel directions in respect of the accused, the Bill will not abolish the direction in respect of the prosecution. Although the direction should only be given in exceptional circumstances, it does not pose as many problems as it does in relation to the accused. The prosecution is required to prove its case beyond reasonable doubt. The Charge Book reflects this by providing significantly more guidance on the use of the direction against the prosecution than it provides in relation to the accused.

	10 – Directions when the prosecution does not call a witness

	The Bill will provide that:

at) If the prosecution does not call or question a particular witness, defence counsel may request under the jury direction request provisions that the trial judge direct the jury on that fact.
au) The trial judge may direct the jury as referred to in paragraph (a) only if the judge is satisfied that the prosecution:

i was reasonably expected to call or question the witness, and
ii has not satisfactorily explained why it did not call or question the witness.
av) In giving a direction referred to in paragraph (a), the trial judge may inform the jury that it may conclude that the witness would not have assisted the prosecution’s case.


11.5.1 Paragraph (a) – Prosecution may request a direction

The Bill will replace the Jones v Dunkel direction with a statutory direction when the prosecution does not call or question a witness. Jones v Dunkel as it applies to the prosecution in criminal trials will be abolished. 

The direction will depend on the request of defence counsel (see Part 5 of this report). This focuses on the forensic decision-making of parties. However, paragraph (b) will modify the threshold for giving a direction. 

11.5.2 Paragraph (b) – Threshold for giving a direction

The Bill will only allow the trial judge to give a direction in exceptional circumstances. Given the prosecution’s duties to the court and the obligation to act fairly, it would be an exceptional situation if the trial judge determines that the prosecution would have reasonably been expected to call the witness and the prosecution did not offer a satisfactory explanation as to why it did not call the witness. This test is consistent with the common law requirement for giving a Jones v Dunkel direction.
 This would effectively replace the general test in the jury direction request provisions that a requested direction be given unless there are good reasons not to do so. This is because, if a trial judge is satisfied as to the threshold matters, it is very unlikely that there could be good reasons for not giving the direction. However, that possibility remains technically open. 

The higher threshold for giving a requested direction is necessary to ensure that the direction would not inappropriately impinge upon the prosecution’s discretion to call or not call witnesses.
 For example, the prosecution may exercise its discretion not to call a witness ‘whom he or she believes to be unreliable or not required for the proper and fair presentation of the Crown case’.
 The use of the direction is only appropriate where the prosecution has breached its duty to call all material witnesses.

In this situation, it is implicit that the judge would seek submissions from the prosecution on whether it has a satisfactory explanation. The Charge Book describes this as good practice when the trial judge considers giving a Jones v Dunkel direction.
 This information may not otherwise be available to the trial judge. However, it is not necessary to specifically legislate for this process. This is consistent with the approach taken in the jury direction request provisions, which do not expressly require the judge to discuss the directions with counsel, although this will be good practice. 

The Bill will not specify what may be a ‘satisfactory explanation’. The trial judge would be guided by the common law and the Charge Book as to what is a satisfactory explanation. For example, possible explanations include where the witness’s evidence is likely to be unreliable or untrustworthy,
 if the witness’s evidence is unnecessary or irrelevant,
 or where the witness is unable to give evidence because the witness is not compellable or protected by privilege,
 or was physically unavailable.

11.5.3 Paragraph (c) – Content of the direction

If the trial judge decides to give the direction, the Bill will provide that the judge may direct the jury that it can find that the witness would not have assisted the prosecution’s case. This is based on the common law Jones v Dunkel direction.
12 Consent and reasonable belief in consent in sexual offence trials 
12.1 Overview

As explained in Part 10 in relation to directions on delay and forensic disadvantage, jury directions in sexual offence trials are notoriously complex and difficult to understand. 
In NT v The Queen, the Court of Appeal reiterated these concerns and stated that ‘[t]he problems raised by this legislation can only be addressed by urgent and wholesale amendment’.

A significant cause of these problems arises from the:

· complexity and uncertainty in the current substantive law (and in particular, the fault element in relation to the complainant not consenting to the sexual activity), 

· awkward fit between the jury directions and the substance of the offence elements, and

· inflexible nature of mandatory directions, which may lead to long, formulaic and unhelpful directions. 

The Sexual Offences Act will introduce significant reforms to sexual offence laws. It includes (among other things) clearer and simpler sexual offences (including rape and sexual assault), and makes jury directions on sexual offences more effective by bringing them within the Jury Directions Act framework. These reforms are anticipated to commence on the default commencement date of 1 July 2015. 

The Bill will include the reforms to jury directions from the Sexual Offences Act with some amendments. These reforms will:
· make jury directions on sexual offences clearer, simpler and easier for juries to understand
· minimise unnecessary and unhelpful directions, and
· reduce the risk of appeals and retrials where a trial judge does not give a direction that may technically be open on the facts, but is not relevant to the actual issues in dispute.

This Part involves descriptions of:

· the current law – in relation to sexual offences and jury directions under the Crimes Act
· the new laws – based on changes to sexual offences and jury directions introduced by the Sexual Offences Act (these changes are anticipated to commence on the default commencement date of 1 July 2015) and involve new sections in the Crimes Act and the Jury Directions Act, and

· what the law will be (once the provisions in the Bill commence) – this will involve some changes to the new sections in the Crimes Act and the Jury Directions Act (in addition to changes to the numbering of sections as a result of the reorganisation of jury directions in the Bill). 
12.2 The current law

Jury directions on sexual offences are currently contained in sections 37, 37AAA and 37AA of the Crimes Act. These directions concern the meaning of consent, and the fault element in relation to the complainant not consenting to the sexual act. 

Under section 37, jury directions on matters in sections 37AAA and 37AA are mandatory ‘if relevant to the facts in issue in the proceeding’. A judge must not give the jury a direction on those matters if the direction is not relevant to the facts in issue. Further, section 37(3) provides that the judge must relate any direction given to the jury to:

· the facts in issue in the proceeding, and

· the elements of the offence being tried in respect of which the direction is given

so as to aid the jury's comprehension of the direction.

Section 37AAA contains jury directions on consent. It states (among other things) that:

· if the jury is satisfied beyond reasonable doubt that a consent-negating circumstance specified in section 36 exists in relation to the complainant, the jury must find that the complainant was not consenting

· the fact that a person did not say or do anything to indicate free agreement to a sexual act at the time at which the act took place is enough to show that the act took place without that person's free agreement

· the jury is not to regard a person as having freely agreed to a sexual act just because:

· she or he did not protest or physically resist

· she or he did not sustain physical injury, or

· on that or an earlier occasion, she or he freely agreed to engage in another sexual act (whether or not of the same type) with that person, or a sexual act with another person.

These directions also refer to the meaning of consent in section 36. That section defines consent to mean ‘free agreement’ and contains a list of circumstances in which ‘a person does not freely agree to an act’. These ‘consent-negating circumstances’ include where the person submits because of force or the fear of force to that person or someone else, and where the person is incapable of understanding the sexual nature of the act. 

Section 37AA contains jury directions on the accused’s awareness that the complainant was not consenting or might not have been consenting, which reflects the current subjective fault element for rape (and other sexual offences), as discussed below. It provides that if evidence is led that an accused believed that the complainant was consenting to the sexual act, the judge must direct the jury that in considering whether the prosecution has proved beyond reasonable doubt that the accused was aware that the complainant was not consenting or might not have been consenting, the jury must consider:

· any evidence of that belief, and

· whether that belief was reasonable in all the relevant circumstances having regard to:

· in the case of a proceeding in which the jury finds that a circumstance specified in section 36 exists in relation to the complainant, whether the accused was aware that that circumstance existed in relation to the complainant

· whether the accused took any steps to ascertain whether the complainant was consenting or might not be consenting, and if so, the nature of those steps, and

· any other relevant matters.

These directions were introduced to ‘assist the jury with the task of assessing what, in their view, was inside the mind of the accused’ in determining whether the fault element was proved.
  The idea was that giving more detailed directions about belief in consent would help jurors decide when the fault element (awareness of the absence or possible absence of consent) was satisfied or not. This approach of trying to clarify the relationship between awareness and belief through amending jury directions, rather than through reform of the substantive law, has proved very problematic. This is because the jury directions:

· are long and very complex

· have not resolved confusion about the difference between awareness and belief, and

· by containing substantive concepts that do not fit clearly with the substantive law, can obscure the underlying law.
12.3 Problems with the current law

12.3.1 When directions must be given

Under section 37, the trial judge is responsible for giving all relevant jury directions on consent (and must not give any directions that are not relevant). In determining which directions are relevant, the trial judge may or may not consult counsel. The judge may be required to give certain directions, even if neither party wants the direction to be given. 

This approach has led to numerous appeals, particularly where the trial judge has not given a direction on a matter that was technically open on the evidence, but not relevant to the real issues in dispute or the way the parties have run their respective cases. 

For instance, in R v TC,
 the Court of Appeal ordered a retrial where the trial judge failed to direct the jury on the impact of alcohol and drugs upon the applicant’s state of mind. However, the applicant’s sole defence was that the sexual act did not take place. Accordingly, the issue of intoxication was not relevant to the actual issues in dispute. 

The risk that an appellate court may form a different view about what was ‘relevant’ to the case may lead to long, irrelevant and formulaic directions being given by trial judges in an attempt to ‘appeal proof’ their directions. This is problematic, as the jury is unlikely to be assisted by lengthy directions on matters that are not in issue.

12.3.2 Complexity of fault element

The complexity of the current fault element has also compounded the complexity of jury directions. Under the current law, the jury must consider whether the accused:

· is aware that the complainant is not consenting or might not be consenting; or

· does not give any thought to whether the complainant is not consenting or might not be consenting.

A key problem area is the relationship between the above fault element and evidence that an accused believed that the complainant was consenting. When does a belief in consent negate the fault element of awareness of the absence or possible absence of consent? The distinction and potential interaction between ‘awareness’ and ‘belief’ is very difficult for juries to understand and apply. Further, the issue of the reasonableness of an accused’s belief in consent is confusing. Under section 37AA, the reasonableness of an accused’s belief in consent is relevant to the question of whether the accused in fact had such a belief (as an unreasonable belief would be less likely to have been held). Reasonableness is otherwise irrelevant ― a belief in consent is not required to have been reasonable in order for the fault element to be negated.
 Although section 37AA was designed to clarify the relationship between belief and awareness, the current substantive law remains inherently complex and confusing for juries.
12.4 Reforms introduced by the Crimes Amendment (Sexual Offences and Other Matters) Act 2014 
The Sexual Offences Act wholly replaces Subdivision (8A) of Division 1 of Part I of the Crimes Act. The new subdivision contains six new, modernised offences:

· rape

· rape by compelling sexual penetration

· sexual assault (which replaces the current offence of indecent assault)

· sexual assault by compelling sexual touching

· assault with intent to commit a sexual offence, and

· threat to commit a sexual offence.

These new offences are clearer, simpler and fairer and will be more effective in practice.

A key innovation is that the new offences follow a new drafting style which makes the elements of the offence much clearer. Under the new approach, each element is presented in its own paragraph. By clearly identifying each matter that the prosecution must prove, jury directions will be simpler and easier to formulate. For instance, question trails can be readily generated by turning each element into a question. For example, the element ‘the touching is sexual’ in the offence of sexual assault is easily converted into the jury question ‘Are you satisfied that the touching was sexual?’ or ‘Are you satisfied that when Albert touched Betty’s buttocks, that the touching was sexual?’.

A very significant reform is that the new offences contain a new objective fault element, which applies where ‘the accused does not reasonably believe that the other person consents’.
 This will require a person to have objectively reasonable grounds for their belief that another person consents to sexual activity with them. This fault element is fairer to victims, is conceptually simpler than the current law, and will be easier for juries to understand.
12.5 Provisions on consent and reasonable belief in consent
A further key reform introduced by the Sexual Offences Act is to bring jury directions on consent and reasonable belief in consent into the framework of the Jury Directions Act. This will help in overcoming much of the current problems with jury directions in sexual offence trials. The new approach will:

· allow jury directions to be tailored to the specific issues and evidence in the particular case

· provide for much clearer and simpler directions and support integrated directions

· minimise the risk of unnecessary and unhelpful directions being given, and

· reduce the risk of appellate courts reaching different views and ordering retrials.

Unlike the directions under current laws, the new jury directions in sexual offence trials are no longer mandatory. Like other jury directions, the parties may request that the trial judge give certain directions. This new approach will foster much greater collaboration between the trial judge and counsel. This will allow directions to be tailored to the circumstances of each case and will encourage shorter directions that are focused on the actual issues in dispute. 

Removing the mandatory requirement to give directions will also minimise unnecessary and unhelpful directions being given. It will also reduce the risk of appeals and retrials where a trial judge does not give a direction that may technically be open on the facts, but is not relevant to the actual issues in dispute. 

The new jury directions draw in part upon current directions in sections 37, 37AAA and 37AA of the Crimes Act, with some revisions and new additions.

The Bill will replicate the new jury direction provisions, with the exception of an amendment relating to consent-negating circumstances, discussed below. However, the provisions will be restructured, for consistency with the rest of the Bill.
	11 – Directions on consent and reasonable belief in consent

	The Bill will provide that in a criminal proceeding that relates (wholly or partly) to a charge for an offence against any provision in Subdivision (8A) to (8D) of Division 1 of Part I of the Crimes Act:
aw) The prosecution or defence counsel may request under the jury direction request provisions that the trial judge direct the jury on consent.

ax) In making a request referred to in paragraph (a), the prosecution or defence counsel (as the case requires) must specify:

i in the case of a request for a direction on the meaning of consent – one or more of the directions set out in paragraph (c) 
ii in the case of a request for a direction on the circumstances in which a person is taken not to have consented to an act – one or more of the directions set out in paragraph (d).
Note: Section 34C of the Crimes Act provides that consent means free agreement. That section also sets out circumstances in which a person has not consented to an act.

ay) For the purposes of paragraph (b)(i), the prosecution or defence counsel may request that the trial judge:

i inform the jury that a person can consent to an act only if the person is capable of consenting and free to choose whether or not to engage in or allow the act

ii inform the jury that where a person has given consent to an act, the person may withdraw that consent either before the act takes place or at any time while the act is taking place, or
iii warn the jury that evidence of the following alone is not enough to regard a person as having consented to an act:

· evidence that the person did not protest or physically resist

· evidence that the person did not sustain physical injury, or

· evidence that on any particular occasion the person consented to another act that is sexual in nature (whether or not of the same type) with the accused or with another person.

az) For the purposes of paragraph (b)(ii), the prosecution or defence counsel may request that the trial judge:

i inform the jury of the relevant circumstances in which the law provides that a person does not consent to an act, or

Note: Section 34C of the Crimes Act sets out these circumstances.

ii direct the jury that if the jury is satisfied beyond reasonable doubt that a circumstance referred to in section 34C of the Crimes Act existed in relation to a person, the jury must find that the person did not consent to the act.

ba) The prosecution or defence counsel may request under the jury direction request provisions that the trial judge direct the jury on reasonable belief in consent.

bb) In making a request referred to in paragraph (e), the prosecution or defence counsel (as the case requires) must specify one or more of the directions set out in paragraph (g).

bc) For the purposes of paragraph (f), the prosecution or defence counsel may request that the trial judge:

i direct the jury that if the jury concludes that the accused knew or believed that a circumstance referred to in section 34C of the Crimes Act existed in relation to a person, that knowledge or belief is enough to show that the accused did not reasonably believe that the person was consenting to the act, or
ii direct the jury that in determining whether the accused who was intoxicated had a reasonable belief at any time

· if the intoxication was self-induced, regard must be had to the standard of a reasonable person who is not intoxicated and who is otherwise in the same circumstances as the accused at the relevant time, and

· if the intoxication is not self-induced, regard must be had to the standard of a reasonable person intoxicated to the same extent as the accused and who is in the same circumstances as the accused at the relevant time.


12.5.1 Application of provisions
These provisions will apply to a criminal proceeding that relates (wholly or partly) to a charge for an offence against any provision in Subdivision (8A) to (8D) of Division 1 of Part I of the Crimes Act. This replicates new section 60 of the Jury Directions Act.
As such, the new jury directions will apply in relation to: 

· new rape and sexual assault offences in Subdivision (8A), and

· current offences relating to:

· incest (Subdivision (8B))

· sexual offences against children (Subdivision (8C)), and

· sexual offences against persons with a cognitive impairment (Subdivision (8D)).

The new jury directions will apply to proceedings relating to offences that are alleged to have been committed on or after commencement of the Sexual Offences Act (which is anticipated to be the default commencement date of 1 July 2015). Current sections 37, 37AAA and 37AA of the Crimes Act will continue to apply in proceedings relating to offences in subsection (8A) that are alleged to have been committed before the commencement of the Sexual Offences Act. This is because these directions are tailored to the fault element in current offences (which differs from the new fault element in the new sexual offences).
12.5.2 Directions on consent

Paragraph (a) – Request for directions on consent
Paragraph (a) replicates new section 61(1)(a) of the Jury Directions Act. It sets out a process for requesting jury directions on consent, using the jury direction request provisions. 
Basing directions on request improves on the current mandatory requirement to give directions in relevant cases, by encouraging shorter directions that are tailored to the issues in dispute. This approach may also reduce the risk of retrials, as appellate courts are less likely to interpose their own view of what directions were relevant if the parties have collaborated with the judge about what is and is not in issue. This process also makes it more difficult for the defence to alter its position on appeal. 

Paragraph (b) – Matters counsel must specify
Paragraph (b) replicates new section 61(2)(a) and (b) of the Jury Directions Act. It provides that in making a request referred to in paragraph (a), the prosecution or defence counsel (as the case requires) must specify:

· in the case of a request for a direction on the meaning of consent – one or more of the directions set out in paragraph (c), or
· in the case of a request for a direction on the circumstances in which a person is taken not to have consented to an act – one or more of the directions set out in paragraph (d).
This provision requires the prosecution and defence counsel to tailor their respective requests for directions based on matters in paragraphs (c) and (d) that are relevant to the particular case. This will contribute to shorter and more helpful directions being given. 

The note to paragraph (b) contains a cross reference to new section 34C of the Crimes Act, which provides that consent means free agreement, and sets out circumstances in which a person is taken not to have consented to an act. This section replaces current section 36 of the Crimes Act.

Paragraph (c) – Direction on the meaning of consent
Paragraph (c) contains directions relating to the meaning of consent, and replicates new section 61(3) of the Jury Directions Act, except for subsection (3)(c), which is discussed below.
Under this provision, the prosecution or defence counsel may request that the trial judge:

· inform the jury that a person can consent to an act only if the person is capable of consenting and free to choose whether or not to engage in or allow the act

· inform the jury that where a person has given consent to an act, the person may withdraw that consent either before the act takes place or at any time while the act is taking place, or
· warn the jury that evidence of the following alone is not enough to regard a person as having consented to an act:

· evidence that the person did not protest or physically resist

· evidence that the person did not sustain physical injury,  or

· evidence that on any particular occasion the person consented to another act that is sexual in nature (whether or not of the same type) with the accused or with another person.

These directions are based on current directions in section 37AAA of the Crimes Act. However, they further clarify the meaning of ‘consent’ by stating that a person can only consent to an act if he or she has capacity and freedom to choose, and that once consent has been given, it can be withdrawn. Although these matters are implicit in the notion of consent as ‘free agreement’, making them explicit in jury directions will make the meaning of consent clearer where it is in issue.

The new directions on consent also improve on current directions by:

· focusing on explaining the meaning of consent, rather than what is not consent, and

· consistently using the term ‘consent’ – in contrast, current section 37AAA uses terms ‘consent’ and ‘free agreement’ interchangeably, which may lead to confusion.
New section 61(3)(c) – Non-communication of consent 

The Bill will not include the direction in new section 61(3)(c) of the Jury Directions Act (which has not yet commenced). That provision provided that the prosecution or defence counsel may request the trial judge to:

inform the jury that the fact that a person did not say or do anything to indicate consent to an act at the time at which the act took place is enough to show that the act took place without the person’s consent.

This direction was based on current section 37AAA(d) of the Crimes Act, which was intended to reflect a ‘communicative model of consent’. 

Under the communicative model, consent is not merely an internal state of mind or attitude (like willingness or acceptance), but must be communicated (by words or other conduct) by the person giving the consent to the person receiving it. By definition, on this model, an uncommunicated internal attitude is insufficient consent for the purposes of the law on rape and sexual assault.

Under the direction in new section 61(3)(c), a jury may find that a victim of a sexual assault, who did nothing to indicate he or she consented to sex, may have consented to sex. For the offence of rape, the prosecution must prove beyond reasonable doubt that the victim did not consent. Therefore, if the victim may have consented, the prosecution cannot prove the offence of rape. The direction suggests that further evidence is needed before the jury should conclude that the complainant did not consent. In this way, the direction is potentially confusing and unhelpful for juries. 
The department consulted with the Sexual Offences Advisory Group, which comprises representatives from the County Court, the Magistrates’ Court, the Criminal Bar Association, the Office of Public Prosecutions and Victoria Legal Aid. The department has identified problems with the direction in new section 61(3)(c), which include that:

· the new laws on rape and sexual assault should give a clearer endorsement of the communicative model of consent, and

· the communicative model of consent would be best supported by an amendment to the definition of consent-negating circumstances in the Crimes Act, rather than a jury direction. 

Accordingly, instead of replicating new section 61(3)(c), the Bill will add the following to the list of consent-negating circumstances in new section 34C(2) of the Crimes Act:

· the person does not say or do anything to indicate consent to the act, and
· having initially given consent to the act, the person later withdraws consent to the act taking place or continuing.

The second consent-negating circumstance is a corollary of the first. It emphasises that if a person communicates a withdrawal of their consent, then this communication means that consent has not been given under the law. This reiterates the importance of a person’s capacity to withdraw their consent to sex

Paragraph (d) – Direction on circumstances in which a person is taken not to consent
Paragraph (d) contains directions relating to the circumstances in which a person is taken not to have consented to an act under new section 34C of the Crimes Act, and replicates new section 61(4) of the Jury Directions Act. New section 34C is based on current section 36 and will continue to define consent as ‘free agreement’. It will also contain a slightly revised list of consent-negating circumstances. (The revisions are minor: more clearly distinguishing between being asleep or unconscious from being so affected by alcohol or another drug as to be incapable of consenting, and including a new circumstance in which the person mistakenly believes that the act is for veterinary, agricultural or scientific research purposes.)

The directions in paragraph (d) are as follows:

· inform the jury of the relevant circumstances in which the law provides that a person does not consent to an act (under new section 34C of the Crimes Act), and
· direct the jury that if the jury is satisfied beyond reasonable doubt that a circumstance referred to in new section 34C of the Crimes Act existed in relation to a person, the jury must find that the person did not consent to the act.

These directions are based on current jury directions in section 37AAA of the Crimes Act (which applies in relation to current section 36).
12.5.3 Directions on reasonable belief in consent

Paragraph (e) – Request for directions on reasonable belief in consent 

Paragraph (e), which replicates new section 61(1)(b) of the Jury Directions Act, sets out a process for requesting jury directions on reasonable belief in consent, using the jury direction request provisions. The directions focus on ‘reasonable belief in consent’ instead of ‘awareness’, to reflect the new objective fault element introduced by the Sexual Offences Act, as discussed above.
Paragraph (f) – Matters counsel must specify

Paragraph (f) provides that in making a request referred to in paragraph (e), the prosecution or defence counsel (as the case requires) must specify one or more of the directions set out in paragraph (g). This replicates new section 61(2)(c) of the Jury Directions Act.
Paragraph (g) – Direction on reasonable belief in consent
This paragraph sets out a list of directions concerning reasonable belief in consent, and replicates new section 61(5) of the Jury Directions Act. Unlike current directions, these directions are closely aligned with the substantive law as set out in the elements of the relevant offences. 

Where the accused is aware of a consent-negating circumstance

The first direction concerns where an accused knows that one of the consent-negating circumstances in new section 34C of the Crimes Act existed in relation to the complainant. It states that ‘if the jury concludes that the accused knew or believed that a circumstance referred to in section 34C of the Crimes Act existed in relation to a person, that knowledge or belief is enough to show that the accused did not reasonably believe that the person was consenting to the act’.

The phrase ‘enough to show’ is based on language in current section 37AAA(d) in relation to the meaning of consent. It is intended to convey to the jury that the evidence is very strong, but not necessarily always conclusive. This means that the jury may draw that conclusion but is not obliged to do so ― the jury must decide in each case whether the evidence regarding the accused's knowledge or belief is sufficient to prove that he or she did not reasonably believe that the complainant was consenting.

This approach is less than a presumption, as there is no shifting of the burden of proof. This differs from the approach adopted in the Sexual Offences Act 2003 (UK) which includes evidential and conclusive presumptions. That approach has led to a number of appeals. Further, shifting the burden of proof can make jury directions and the issues the jury must determine very complicated where the evidence on which the presumptions are based is in dispute.

Where the accused is intoxicated

Paragraph (g) also contains a direction relating to the relevance of intoxication on an accused’s belief in consent. It allows the trial judge to direct the jury that in determining whether the accused who was intoxicated had a reasonable belief at any time:

· if the intoxication was self-induced, regard must be had to the standard of a reasonable person who is not intoxicated and who is otherwise in the same circumstances as the accused at the relevant time, and

· if the intoxication is not self-induced, regard must be had to the standard of a reasonable person intoxicated to the same extent as the accused and who is in the same circumstances as the accused at the relevant time.

This direction is an explanation of the substantive law in new section 37H of the Crimes Act.
13 Delay and credibility
13.1 Overview

Historically, case law provided that a delay between an alleged sexual offence and a complaint about that alleged offence could make the complainant’s evidence less reliable and less credible. This law was based on assumptions about the expected behaviour of legitimate complainants that have since been discredited. Legislative reforms have attempted to address this issue, but jury directions in this area continue to be problematic. 

To reform the law on directions on delay and credibility, the Bill will provide that, in a trial that relates (wholly or partly) to a charge for a sexual offence:

· Certain statements by the trial judge and the parties about complainants are prohibited, including that:

· complainants in sexual offence cases are an unreliable class of witness, and 

· complainants who delay in complaining or do not complain are, as a class, less credible or require more careful scrutiny than other complainants.

· The trial judge must not say or suggest to the jury that because the complainant delayed in making a complaint or did not complain, it would be dangerous or unsafe to convict the accused, or that the complainant’s evidence should be scrutinised with great care.

· The trial judge must give a direction on delay in complaint in specified cases (for example, where the trial judge considers that there is likely to be evidence in the trial which suggests that the complainant did not make a complaint or delayed in making a complaint).

· The direction on delay in complaint must inform the jury that experience shows that:

· people may react differently to sexual offences and there is no typical, proper or normal response to a sexual offence

· some people may complain immediately to the first person they see, while others may not complain for some time and others may never make a complaint, and 

· delay in making a complaint in respect of a sexual offence is a common occurrence.

· The prosecution may also request the trial judge to direct the jury that there may be good reasons why a person may not complain, or delay in complaining, about a sexual offence.

These reforms will:

· simplify the current law, which requires the trial judge to give competing and apparently contradictory directions in some cases

· address common misconceptions about the behaviour of legitimate sexual offence complainants (in particular, that a genuine victim would complain about the offence soon after it occurred) by:

· requiring, in appropriate cases, trial judges to direct the jury on these common misconceptions in a neutral manner, and

· prohibiting statements that complainants who do not complain or delay in complaining are, as a class, less credible than other complainants

· continue to make it clear that statements on the reliability of sexual offence complainants as a class are not permitted, and

· continue to give accused persons sufficient scope to conduct their defence, including arguing about how the particular complainant’s delay in complaint or lack of complaint affects his or her credibility, and calling expert witnesses.

13.2 The current law

This area is governed by both common law (the Kilby/Crofts direction) and statute (section 61 of the Crimes Act).

In the 1973 decision of Kilby v The Queen (Kilby), the High Court held that trial judges should instruct juries that a complainant’s failure to report a sexual offence at the earliest reasonable opportunity may cast doubt on the reliability of the complainant’s evidence, and that the jury should take this into account when evaluating the credibility of the allegations made by the complainant.

The Kilby direction, and related common law rules that then applied (such as the rule requiring allegations of sexual offending to be corroborated by someone other than the victim) were considered necessary in the past to minimise the risk of wrongful conviction and to assist juries in dealing with evidence that was considered questionable. These laws reflected the assumption that a legitimate victim would complain about a sexual offence as soon as possible after the offence occurred. As is discussed in Part 9.3.1, below, this assumption is outdated and incorrect. 

Accordingly, since the 1980s, substantial law reform has taken place to remove these directions. These reforms have included statutory provisions prohibiting a judge from directing or suggesting that sexual offence complainants,
 children, or persons with a cognitive impairment,
 are unreliable witnesses. In 1991, the Crimes (Sexual Offences) Act 1991 inserted section 61 into the Crimes Act. Section 61(1) (which has since been amended) required the trial judge to first, warn the jury that a delay in making a complaint does not necessarily mean that the allegation is false, and second, advise the jury that there may be good reasons for a complainant’s failure to make a prompt complaint. Section 61(2) also allowed trial judges to make comments that were appropriate in the interests of justice. 

Although the reforms, which were similarly enacted in other jurisdictions,
 were designed to remove stereotypes as to the unreliability of evidence given by sexual assault complainants, their effect was neutralised by the High Court decision in Crofts v The Queen (Crofts).

In Crofts, the complainant, who alleged that she had been sexually assaulted by a family friend over a period of six years, made a complaint six months after the last assault. The trial judge directed the jury in accordance with section 61(1) of the Crimes Act that delay in complaint did not necessarily indicate that the allegation of sexual assault was false and that there were good reasons why a complainant might delay making a complaint.

The High Court held that section 61(1) of the Crimes Act did not negate the obligation of the trial judge to give a Kilby direction. It interpreted section 61(1) as a balancing provision which dispelled the unreliable sexual assault complainant stereotype, but did not completely protect complainants from critical comment, so that a fair trial could be secured for the accused. 

The Court held that where the delay in complaining is ‘substantial’ (six months in the case of Crofts) a Kilby direction must be given subject to two qualifications. First, the direction need not be given where the facts of the case and the conduct of the trial do not suggest the need for a direction to restore the balance of fairness. However, as the Tasmanian Law Reform Institute observed:

No indication was given of the type of case that might meet this qualification, and given the apparent ordinariness of the cases where the direction has been held to be necessary ‘to ensure that the accused secures a fair trial’, it is difficult to envisage a case of delayed complaint where a warning in the required terms might not be given.

Second, the direction must not be expressed in terms that suggest a stereotyped view that sexual assault complainants are unreliable or that delay in making a complaint about an alleged sexual offence is invariably a sign that the complainant’s evidence is false. 

Section 61 of the Crimes Act was amended in 1997
 and 2006
 in an attempt to limit the circumstances in which a Kilby/Crofts direction was given. The current section 61(1) provides that if there is a suggestion during the course of the trial that indicates there was a delay in making a complaint about the sexual offence, the trial judge:

· must inform the jury that there may be good reasons why a victim of a sexual assault may delay or hesitate to complain
 

· must not direct or suggest to the jury that the complainant’s credibility is affected by the delay unless the accused asks for such a direction and there is ‘sufficient evidence’ to suggest that the credibility of the complainant is so affected to justify the giving of such a direction,
 and

· must not direct or suggest to the jury that it would be dangerous or unsafe to find the accused guilty because of the delay.

Section 61(2) preserves the ability of the trial judge to comment on the evidence ‘in the interests of justice’. However, section 61(3) provides that the trial judge must not comment on the reliability of a complainant’s evidence ‘if there is no reason to do so in the particular proceeding in order to ensure a fair trial’.

The effect of section 61 is to preserve the Kilby/Crofts direction with a number of restrictions.
 That is, a Kilby/Crofts direction must be given if:

· the accused applies for such a direction
 

· there is sufficient evidence tending to suggest that the credibility of the complainant is so affected by the delay to justify the giving of such a direction,
 and

· there is reason to give a direction to ensure a fair trial.
 

This means that where the issue of delay in complaint is raised in a sexual offence trial and the above conditions have been satisfied, a trial judge is currently required to:

· give a section 61(1)(b)(i) direction that there may be good reasons why a victim might delay or hesitate to complain, and 

· give a Kilby/Crofts direction that delay in complaint may be taken into account in assessing the complainant’s credibility.
13.3 Problems with the current law

There are a number of concerns with the current law concerning directions on delay and credibility in sexual offence cases. 

First, the basis of the direction is heavily criticised. The final report on Uniform Evidence Law delivered by the Australian, New South Wales and Victorian Law Reform Commissions stated that the Kilby/Crofts direction is:

highly problematic as it reflects assumptions about sexual assault complainants which are outdated and empirically unsustainable. The research … demonstrates that there is no logical nexus between delay in complaint and the credibility of the complainant, and hence there is no foundation for such a warning to be given.
 

Directing the jury that it is entitled to take delay into account in assessing the complainant’s credibility reinforces outdated assumptions about the behaviour of sexual assault complainants and could lead to misleading or unfair directions being given about the complainant in many sexual offence cases. The research in this area is discussed further below, in Part 13.3.1.

Second, the current law requires trial judges to give competing and apparently contradictory statutory and common law directions. Arguably, the directions nullify each other (i.e. the explanation that there may be good reasons why a victim might delay or hesitate to complain, with a direction that the jury may take delay into account when evaluating the complainant’s credibility). This may confuse jurors and therefore affect the integrity of their decision-making. 

Third, it is uncertain when a judge is required to direct the jury that it is entitled to take into account delay in assessing the complainant’s credibility. As a result, the VLRC reports that trial judges as a general rule give the direction irrespective of whether the complainant is the sole witness and even where reasons have been advanced for the delay in complaint. 

In its report on Sexual Offences, the VLRC reported that in a study of 11 judges giving a jury the Kilby/Crofts direction, only two cases involved a delay in complaint; however, nine cases featured a Kilby/Crofts direction.
 The VLRC Report does, however, pre-date the 2006 amendments that restricted when the Kilby/Crofts direction should be given (as discussed above). 

The threshold requirement of ‘sufficient evidence’ in section 61 of the Crimes Act is also criticised for being uncertain. The National Child Sexual Assault Reform Committee observed that section 61 did not ‘specify what amounts to “sufficient evidence”’.
 The VLRC queried whether an incorrect ruling by the trial judge on this threshold question about sufficiency of the evidence may lead to a successful appeal.
 

It is unclear whether this uncertainty is much of a problem in practice. Since the ‘sufficient evidence’ hurdle has been introduced, it appears that no appeals have been successful on the basis that the trial judge erred on this threshold question. However, even if the direction is not creating practical problems in terms of appeals or retrials, it is desirable to consider how the direction can be limited to appropriate cases. 

If the direction is given in inappropriate cases (e.g. in cases where the delays are insignificant, or where there is no evidence, or no significant evidence, to suggest that the credibility of the complainant is so affected by the delay), there is a risk that it will compound outdated stereotypes, unnecessarily prolong directions and confuse jurors. If the direction is only given in more limited circumstances, or eliminated entirely, this would play a small but significant part in making the trial judge’s task easier, shortening trials, reducing delay in courts and avoiding juror overload and confusion. As discussed in Part 10.3.1 above, these considerations are particularly important in the context of sexual offence trials.
13.3.1 Empirical research about sexual offence complainants and delay

Extensive empirical research (both in Australia and overseas) shows that it is common for victims to delay in reporting sexual offences, or not to report sexual offences at all.
 For example, the VLRC, in its review of sexual offences, conducted empirical research on this issue which showed that it was common for complainants of rape or other penetrative offences to not report the offence straight away.
 As the VLRC said:

It is important that the criminal justice system takes account of the common pattern of delay in reporting such assaults [being child sexual assaults or adult survivors of childhood sexual assault]. This delay is inconsistent with the traditional legal view that ‘real’ victims are likely to report offences promptly. 

In particular, there is extensive empirical evidence that shows that children are likely to delay in complaining about sexual assault.
 After surveying studies on child sexual abuse, Anne Cossins comments that the studies show that:

i. a majority of sexually abused children do not report the abuse at the time it occurs

ii. a majority of children either only disclose the abuse some years after it occurred or never disclose at all

iii. the younger the child, the less likely she or he will report the abuse

iv. embarrassment, shame, fear of punishment and feeling responsible for the abuse are key factors that prevent children from reporting.

Law reform bodies in Australia recognise that the law is based on incorrect assumptions and that delay in complaint is typical, for both adult and child victims of sexual assault.
 

The incorrect assumptions underlying the law are reinforced in the assumptions made by jurors in relation to the behaviour of sexual offence complainants.
 For example, a recent mock juror study of juror attitudes and biases found that ‘[m]any jurors had strong, often stereotypical, expectations about how a “real” victim would behave before, during and after a sexual assault, and these expectations affected their perceptions of the complainant and how they interpreted her testimony’.
 For example, if the complainant did not report the incident to the police for two weeks, jurors would ask ‘why did she delay in reporting the rape?’.

In its recent Report on child abuse, the Family and Community Development Committee of the Victorian Parliament, after hearing extensive evidence on this issue, acknowledged the misconceptions that members of the community hold in respect of how children respond to abuse. As the Committee notes, ‘the reasons for delays in reporting abuse are not commonly known and such delay ‘affects the way that the credibility of a victim is understood’.

13.4 The VLRC approach 

A number of law reform bodies have considered the Kilby/Crofts direction, the existing statutory responses to the direction and the appropriateness of those statutory responses. 

The VLRC’s final view is that:

the trial judge should not be obliged to give the jury directions about delayed complaint but should have a discretionary power to give appropriate directions to correct statements by counsel that conflict with the evidence or are based upon stereotypical assumptions about reporting of sexual offences.

The VLRC recommended that legislation should provide that the issue of the effect of any delay in complaint, or absence of complaint, on the credibility of the complainant should be a matter for argument by counsel and for determination by the jury and that: 

i.
Subject to subsection (ii), save for identifying the issue for the jury and the competing contentions of counsel, the trial judge must not give a direction regarding the effect of delay in complaint, or absence of complaint, on the credibility of the complainant, unless satisfied it is necessary to do so in order to ensure a fair trial.

ii.
If evidence is given, or a question is asked, or a comment is made that tends to suggest that the person against whom the offence is alleged to have been committed either delayed making or failed to make a complaint in respect of the offence, the judge must tell the jury that there may be good reasons why a victim of a sexual offence of that kind may delay making or fail to make a complaint in respect of the offence.

The VLRC considered that its proposal has the following advantages over the current law:
· It better acknowledges the adversarial nature of the criminal trial process and is more consistent with the roles of judge and jury.
· Common law rules about directions providing for admission of evidence of a ‘recent complaint’ for the limited purpose of bolstering a complainant’s credibility will no longer apply now that the Evidence Act has commenced operation.
 It is consistent with the simplification of the law in this area to remove corresponding requirements to give a direction about the effect on credibility where there is a lack of recent complaint.

· It overcomes the problem of juries having to understand and apply directions about delay which appear contradictory and which may suggest to the jury that the evidence of the complainant has no probative value.

The Australian Law Reform Commission endorsed the VLRC recommendation and was of the view that federal, state and territory legislation should adopt provisions modelled on the VLRC recommendation.

13.4.1 Issues with the VLRC approach

The VLRC recommendation relies on ‘fair trial’ criteria. Although there has been ‘considerable emphasis and elaboration’ by higher courts on the principle of a fair trial,
 a ‘fair trial’ is a relative and not an absolute concept.
 Deane J said in Jago v District Court (NSW):

The general notion of fairness which has inspired much of the traditional criminal law of this country defies analytical definition. Nor is it possible to catalogue in the abstract the occurrences outside or within the actual trial which will or may affect the overall trial to an extent that it can no longer properly be regarded as a fair one. Putting to one side cases of actual or ostensible bias, the identification of what does and what does not remove the quality of fairness from an overall trial must proceed on a case by case basis and involve an undesirably, but unavoidably, large content of essentially intuitive judgment. The best that one can do is to formulate relevant general propositions and examples derived from past experience.

As the concept is not easily definable, there will be differences of opinion on what a fair trial is, which in turn could lead to appeals. Accordingly, relying on a fair trial test is unlikely to fix one of the issues with the current law, namely, uncertainty on when the direction is required.

Further, the policy basis underpinning the Kilby/Crofts direction is that it is necessary to give the direction in order to ensure a fair trial. If the VLRC model is adopted, as a matter of statutory interpretation, a ‘fair trial’ could involve consideration of the obligation to give the Kilby/Crofts direction. It would be necessary to exclude the consideration of this common law notion of a fair trial, which is based on mistaken views and assumptions, to effectively limit the obligation of trial judges to give the direction. 

In addition, the VLRC proposal may be more ineffective than the current section 61 or its predecessor in limiting the circumstances in which the Kilby/Crofts direction is given. The former version of section 61 enacted by the Crimes (Amendment) Act 1997 prohibited comments on the reliability of the complainant’s evidence except where there was ‘a reason to do so in the particular proceeding in order to ensure a fair trial’.
 As previously discussed, the VLRC found that this restriction was insufficient to prevent the Kilby/Crofts direction from being given in the majority of cases, even where unnecessary. 

The current ‘sufficient evidence’ hurdle, though criticised (see Part 13.3, above), is arguably stricter than the previous ‘fair trial’ test and provides more guidance to judges. The New South Wales Law Reform Commission observed that reinforcing the ‘sufficient evidence’ requirement may serve to prevent judges from ‘indiscriminately giving the Crofts direction for the main purpose of “appeal-proofing” the case’.
 Given that the current formulation appears to have been ineffective in limiting Kilby/Crofts directions to appropriate cases, the VLRC formulation (which is similar to the previous section 61) may be even less likely to be effective. 

For these reasons, the provisions in the Bill will differ from the VRLC recommendations (although in some respects they are broadly consistent with the VLRC’s views, as discussed further below).  
13.5 Provisions on delay and credibility
	12 – Directions on delay and credibility

	The Bill will provide that in a trial that relates (wholly or partly) to a charge for a sexual offence:

bd) The trial judge, the prosecution and defence counsel (or the accused, if unrepresented) must not say or suggest in any way to the jury that:

i the law regards complainants in sexual offence cases as an unreliable class of witness 

ii complainants in sexual offence cases are an unreliable class of witness, or 

iii complainants who delay in complaining or do not complain are, as a class, less credible or require more careful scrutiny than other complainants.

be) The trial judge must not say or suggest in any way to the jury that because the complainant delayed in making a complaint or did not make a complaint:

i it would be dangerous or unsafe to convict the accused, or

ii the complainant’s evidence should be scrutinised with great care.

Note: The trial judge is not required to inform the jury about these matters.

Note: The trial judge, the prosecution and defence counsel (or the accused, if unrepresented) may say or suggest that the particular complainant’s delay in complaint or lack of complaint does, or may, affect the complainant’s credibility. 

bf) Delay in making a complaint includes where:

i the complainant has not pursued, or continued to pursue the complaint, in a timely manner, and 

ii the complainant did not make a complaint at the first or a subsequent reasonable opportunity to complain.

bg) If, after hearing any submissions from the parties, the trial judge considers that there is likely to be evidence in the trial which suggests that the complainant did not make a complaint or delayed in making a complaint, the trial judge must direct the jury in accordance with (f) before any such evidence is adduced (and may direct the jury before any evidence is adduced in the trial). The trial judge may also repeat the direction at any other time in the trial.

bh) If, at any other time in the trial, the trial judge considers that there is evidence in the trial which suggests that the complainant did not make a complaint or delayed in making a complaint, the trial judge must direct the jury in accordance with (f) as soon as is practicable. The trial judge may also repeat the direction at any other time in the trial.

bi) In giving a direction under (d) or (e), the trial judge must direct the jury that experience shows that:

i people may react differently to sexual offences and there is no typical, proper or normal response to a sexual offence

ii some people may complain immediately to the first person they see, while others may not complain for some time and others may never make a complaint, and 

iii delay in making a complaint in respect of a sexual offence is a common occurrence.

bj) Paragraphs (d)–(f) do not limit the trial judge directing the jury on evidence given by an expert witness.

bk) The prosecution may request under the jury direction request provisions that the trial judge direct the jury that there may be good reasons why a person may not complain, or delay in complaining, about a sexual offence. 


13.5.1 General intent of the provisions

As discussed above, there is conflicting law in this area, which is partly based on, and compounds, outdated and inaccurate (but common) misconceptions about sexual offence complainants. These provisions aim to address these misconceptions by prohibiting generalised statements about the reliability and credibility of complainants as a class, and by requiring trial judges to correct common misconceptions in a neutral manner in appropriate cases.

However, while inaccurate generalisations about reliability of complainants as a class, or the impact of delay on credibility, should not be permitted, it is appropriate to continue to allow statements about how the actions of the particular complainant have affected, or may have affected, their credibility. This will allow defence counsel and trial judges to make appropriate arguments, and give appropriate directions, respectively, in the context of the particular case.

For example, under these provisions, defence counsel will not be permitted to argue that the fact that the complainant took five years to complain to police means that she is not as credible as a complainant who complained to police straight away. However, defence counsel could argue that the fact that the complainant took five years to complain to police affects her credibility due to factors specific to the complainant (e.g. she complained to police about similar offences committed by the accused as soon as they were alleged to have occurred). See also the case study below.       

13.5.2 Paragraph (a) – Prohibited statements by trial judges and parties

The Bill will prohibit the trial judge and the parties from saying or suggesting that the law regards complainants in sexual offence cases as an unreliable class of witness or that complainants in sexual offence cases are an unreliable class of witness. 

Paragraphs (a)(i) and (a)(ii) are very similar but capture both statements about what the law might say and what counsel might express as their own, or another person’s, view. These provisions are consistent with current section 61(1)(a) of the Crimes Act, which states that the trial judge must not warn or suggest in any way to the jury that the law regards complainants in sexual offence cases as an unreliable class of witness. It is necessary to retain this provision to avoid any perception that sexual offence complainants as a group are unreliable. However, paragraph (a) extends this prohibition on making such statements or suggestions to the parties. 

The Bill will also prohibit the trial judge and the parties from saying or suggesting that complainants who delay in complaining or do not complain are, as a class, less credible or require more careful scrutiny than other complainants. As discussed above, this is to prevent inaccurate generalisations about the effect of delay on credibility.  

To provide further guidance, and to clarify that specific arguments are allowed, the Bill will include a note to the effect that statements may be made about how the particular complainant’s delay in complaint or lack of complaint affects, or may affect, the complainant’s credibility.  

A further note will make clear that there is no positive obligation on a trial judge to inform the jury of the matters covered in paragraph (a). Informing the jury about such matters does not appear to be necessary and may simply create an issue where no issue would otherwise arise in the minds of jurors and could potentially backfire. Instead, the provision focuses on what the trial judge and the parties must not say. 

If a statement or suggestion is made that contravenes paragraph (a), the trial judge will be required to correct it, unless there are good reasons not to do so (as referred to in Part 3.2 of this report).

In Victoria, evidence given by an individual complainant after a delay can still be seen as unreliable, due to the risk that his or her recollection of what happened may be honest but erroneous.
 The Charge Book notes that:

it seems likely that, for the reasons identified at common law, evidence given by a complainant after a lengthy delay will also be treated as evidence that is ‘of a kind that may be unreliable’ for the purposes of Evidence Act 2008 s165. Thus, a s165 unreliability warning may need to be given in such circumstances.
 

The provisions in the Bill are not conditional on suggestions being made that there was a delay in making a complaint, as section 61(1)(b) currently requires. Paragraph (a) will apply whether or not there was a suggestion of delay, that is, the trial judge must not give the warning in any circumstance. 

Section 4A(4) and (5) of Queensland’s Criminal Law (Sexual Offences) Act 1978 provides:

(4) 
If a defendant is tried by a jury, the judge must not warn or suggest in any way to the jury that the law regards the complainant’s evidence to be more reliable or less reliable only because of the length of time before the complainant made a preliminary or other complaint.

(5) 
Subject to subsection (4), the judge may make any comment to a jury on the complainant’s evidence that it is appropriate to make in the interests of justice.

The main criticism of the Queensland provision is that it focuses on the trial judge’s discretion to comment on the complainant’s evidence, and not on comments made by other parties, particularly defence counsel.
 Neither the Tasmania Law Reform Institute nor the VLRC supported the Queensland provision because it risks possible unintended restrictions upon the trial judge’s power to correct statements made by parties other than the complainant. Further, the Tasmanian Law Reform Institute viewed the provision as deficient for not requiring the trial judge to give any counteracting direction.

13.5.3 Paragraph (b) – Prohibited statements by trial judges

The Bill will prohibit the trial judge from saying or suggesting that because the complainant delayed in complaining, or did not complain, it would be dangerous or unsafe to convict the accused, or that the complainant’s evidence should be scrutinised with great care.

This is based on section 61(1)(b)(iii) of the Crimes Act. That provision prohibits trial judges from warning or suggesting that it would be dangerous or unsafe to convict because of delay. For consistency with the provisions relating to delay and forensic disadvantage (and for the same reasons – see Part 10.4.3), the Bill will extend the prohibition to saying or suggesting that the complainant’s evidence should be scrutinised with great care.

It is appropriate to confine this prohibition to the trial judge. Because this prohibition relates to the particular complainant (not complainants as a class, as under paragraph (a)), it should not extend to defence counsel. In many cases, defence counsel would be making this type of argument on behalf of their client. This is their prerogative, and is quite different from the trial judge giving directions of this nature.    

13.5.4 Paragraphs (c) to (f) – When directions are given and their content

The Bill will require the trial judge to address common misconceptions about the lack of complaint, or delay in complaint, in appropriate cases. 

After hearing any submissions from counsel, if the judge considers that there is likely to be evidence in the trial that suggests that the complainant did not make a complaint or delayed in making a complaint, the judge will be required to give a direction under paragraph (f) before such evidence is adduced. The judge will also have the discretion to give the direction before any evidence is adduced in the trial. The Bill will define ‘delay in making a complaint’ broadly to include, for example, where the complainant did not make a complaint at the first or a subsequent reasonable opportunity to complain.

The trial judge may reach this conclusion based on the submissions, the prosecution summary and defence response or through discussions with counsel (or all of these methods). The issue is what is open on the evidence likely to be adduced in the trial (which will be evident from the depositions). In such cases, it is preferable to address any misconceptions jurors may have early on (because the issue may arise in the jurors’ minds even if defence counsel does not intend to raise the issue directly). The jury may have misconceptions irrespective of whether defence counsel proposes to use the evidence to diminish the credibility of the complainant, but submissions from counsel about the evidence and the way the accused’s case will be put should help to clarify the extent of this risk.

The paragraph (f) direction is a corrective direction. As discussed above, it is a common misconception that a genuine complainant would complain about a sexual assault soon after it occurs. To many people it seems to makes sense to expect that a person who has been assaulted would tell someone else about the assault. However, in relation to sexual assaults, this is not the case. To the contrary, the empirical research clearly demonstrates that genuine complainants respond to sexual assaults in many different ways, and that delay in making a complaint is common. 

If the jury hears evidence about delay in complaint or lack of complaint that resonates with their own misconceptions, these misconceptions will be reinforced. The Bill should minimise, as far as possible, the risk of jurors assessing the evidence in sexual offence cases within such a framework. It is therefore important for trial judges to correct these misconceptions in appropriate cases. Paragraph (c) reflects that the direction is more likely to be effective if it is given before the relevant evidence, not after.    

However, the Bill will also require the trial judge to give this direction if, at any other time in the trial, the judge considers that there is evidence that suggests that the complainant did not make a complaint or delayed in making a complaint. In such cases, the judge will be required to give the direction as soon as it is practicable to do so.

The Bill will also allow the trial judge to repeat these directions at any time in the trial (e.g. when summing up the case). 

If the threshold for giving a direction is met, the trial judge will be required to inform the jury that experience shows that:

· people may react differently to sexual offences and there is no typical, proper or normal response to a sexual offence

· some people may complain immediately to the first person they see, while others may not complain for some time and others may never make a complaint, and

· delay in complaint in respect of a sexual offence is a common occurrence.

These matters draw on similar directions in England
 and reflect the findings of, and language used in, numerous research studies and law commission reports. The first two matters were discussed in a suggested direction by Latham LJ in R v JD.
 Latham LJ went on to say that such a direction: 

provides an example in very general terms of an appropriate form of directions which should be tailored to the facts of the case. In the present case, the judge was entitled to add to that general comment, the particular feelings of shame and embarrassment which may arise when the allegation is of sexual assault by a partner. He was also entitled to remind the jury of the way in which the complaint in fact emerged, as explained by the complainant herself.

As discussed in Part 13.3 above, these matters are commonly misunderstood by the broader community and such misconceptions should be addressed early on with the jury if the issues are likely to arise in the trial. Giving this direction up front would be more effective in addressing juror misconceptions and fairer to the accused, as the accused will know the basis on which the trial judge will direct the jury at or near the start of the trial.

The Bill will require trial judges to address common misconceptions in appropriate cases, but will not preclude counsel from arguing about the credibility of the particular complainant (and how delay may have affected that credibility) in their submissions. This is broadly consistent with the views of the VLRC, which stated that ‘the credibility of sexual offence complainants should not be determined by stereotypical assumptions based on the timing of the complaint’.
 The VLRC also emphasised that in general, the issue of the effect of any delay in complaint, or absence of complaint, on the credibility of the complainant should be a matter of argument by counsel and for determination by the jury (recommendation 38). 

The provisions are also broadly consistent with VLRC recommendation 38(i) that directions should generally be confined to cases where they are necessary to ensure a fair trial. However, by being more specific on when a direction is required, and by linking the requirement for a direction to the likelihood of the relevant issues being raised, the Bill will provide greater guidance to trial judges, and more certainty in this area, than the VLRC recommendation.

13.5.5 Paragraph (g) – Trial judge may give directions on expert evidence

The above provisions relating to delay and credibility will continue to allow defence counsel to argue that matters relevant to the particular complainant affect that complainant’s credibility or reliability. This includes calling expert evidence on these issues. 

For the avoidance of doubt, the Bill will make it clear that these provisions do not limit the trial judge from directing the jury on evidence given by an expert witness. This will ensure, for example, that the trial judge is still able to direct the jury on how to assess conflicting expert evidence.

13.5.6 Paragraph (h) – Prosecution may request additional direction

The Bill will allow the prosecution to request that the trial judge direct the jury that there may be good reasons why a person may not complain, or may delay in complaining, about a sexual offence. This is based on section 61(1)(b)(i) of the Crimes Act and is consistent with VLRC recommendation 38(ii). However, it has been modified for consistency with the jury direction request provisions. 

The directions under paragraphs (d) and (e) imply that there may be good reasons why the complainant has not complained, or delayed in complaining, but there is merit in clarifying that the trial judge can give directions about this issue. 

13.5.7 Consequential amendments and abolition of the common law 

The Bill will repeal sections 61(1), (2) and (3) of the Crimes Act, and insert a note referring to the new provision in place of the repealed provisions. 

Abolishing common law to the contrary of the provisions is consistent with the general jury directions reform process.  
13.6 Case study

The following case study examines how these provisions may work in practice.

Facts

This case study is loosely based on the facts of R v Svajcer.
 The accused was charged with several counts of committing an indecent act with a child under 16 and sexual penetration of a child under 16, and one count of rape.

The accused boarded at a property that was the home of the complainant, who was then aged 15, and her mother. The accused, who was then 33, developed a friendship with the complainant and eventually commenced a sexual relationship with her several weeks before her 16th birthday. The accused told the complainant not to tell anyone about their relationship because people would not understand.

The sexual relationship continued after the complainant reached the age of consent, and the relationship from then on was legally consensual. However, the complainant alleged that the accused raped her during the period of the otherwise consensual relationship. Following the alleged rape, the complainant continued to maintain a sexual relationship with the accused. About a year later, the complainant and the accused moved to a house together with friends. Their sexual relationship ended two years after the rape was alleged to have occurred, following a heated argument. The complainant made a formal report with the police shortly after this date. 

During the trial, defence counsel pointed to the delay between the alleged act of rape and the eventual complaint. Defence counsel said that the complainant’s conduct in continuing a sexual relationship with the accused and moving into a property with him was inconsistent with her allegation of rape. The defence also relied on testimony by one of the complainant’s friends that just prior to separating from the accused, the complainant said, ‘Oh my God, I’m going to have money now’. The defence relied on this as evidence of a motive by the complainant to make false allegations against the accused. The prosecution argued that the evidence of the friend was unreliable and there was no evidence that the complainant had sought to obtain money from the accused following the end of their relationship.

Application of the delay and credibility provisions

Before any evidence is adduced in the trial, the trial judge needs to determine whether there is likely to be evidence in the trial that suggests that the complainant did not make or delayed in making a complaint. This is based on the likely evidence in the trial, rather than whether the defence will rely on the delay, although the trial judge may be guided by the submissions of counsel. 

In light of the facts in this case, it is likely that the trial judge would give a direction under paragraph (f). This direction might be expressed as such:

The experience of the law is that people may react differently to sexual offences and there is no typical or proper or normal response to a sexual offence. Some people may complain immediately to the first person they see. Others may not complain for some time and others may never make a complaint. Delay in making a complaint in respect of a sexual offence is a common occurrence. 

There may also be additional directions in the summing up. The defence argued that a number of factors affected the credibility of the complainant: the delay in complaining, the complainant’s decision to stay in a relationship and move in with the accused, and the existence of a motive to lie about the incidents. The new provisions would allow defence counsel to rely on these factors, collectively, to diminish the credibility of the complainant.

As defence counsel does not say or suggest that the law regards complainants in sexual offence cases as an unreliable class of witness, that complainants in sexual cases are an unreliable class of witness, or that complainants who delay in complaining are less credible than other complainants, paragraph (a) has not been contravened. (However, if any such statements or suggestions had been made, the trial judge would have been required to correct them unless there were good reasons not to do so.) 

The trial judge may repeat the direction given at the start of the trial. If the prosecution requests a direction under the jury direction request provisions (section 11 of the Jury Directions Act), the trial judge may be required to inform the jury, in accordance with paragraph (h), that there may be ‘good reasons’ why the complainant delayed in complaining.

14 Family violence 
14.1 Overview

The Defensive Homicide Act introduced new jury directions on family violence into the Jury Directions Act. These directions may be given in cases where self-defence or duress in the context of family violence is in issue. 

Research suggests that there is a limited understanding about family violence within the legal profession and general community. This makes it more difficult for victims of family violence to raise self-defence or duress successfully, as their actions are less likely to be considered reasonable. 

Accordingly, the new jury directions are designed to proactively address common misconceptions about family violence, so that claims of self-defence and duress can be assessed in context. 

These directions formed part of a package of criminal law reforms, which included the abolition of the offence of defensive homicide and the introduction of statutory tests for self-defence, duress and sudden or extraordinary emergency (which apply to all offences). 

These reforms:

· address common misconceptions about family violence by permitting defence counsel to request jury directions on family violence, and

· continue to give the prosecution sufficient scope to conduct their case, including arguing about the applicability of the misconceptions to the particular accused, and calling expert evidence.

The Bill will retain these reforms, but will restructure them for greater clarity and consistency with the rest of the Bill.
14.2 Empirical research about family violence

Family violence is a significant problem in Victoria, with half of assaults occurring in the home.
 Family violence is perpetrated predominantly by men against women. Nearly one in five Australian women over the age of 18 years have experienced violence by a partner since the age of 15 years.
 In Victoria, male intimate partner violence is the leading preventable contributor to death, disability and illness for women aged between 15 to 44 years.

Extensive empirical research shows that the prevalence and dynamics of family violence are not well understood within the legal profession and general community.

For instance, the 2013 National Community Attitudes towards Violence Against Women Survey found that ‘most Australians have a poor understanding of the barriers women experience to seeking safety from violence’.
 It found that:

· nearly 8 in 10 people agree that it is hard to understand why women stay in violent relationships, and

· more than half agree that ‘women could leave a violent relationship if they really wanted to’.
 

Compared with physical violence, the survey also found that Australians are less inclined to view psychological, social and economic forms of abuse (such as controlling behaviour and repeatedly criticising one’s partner to make them feel bad or useless) as ‘serious’.

Between 2009 and 2013, there was also a decrease in those who agree that:

· partner violence is perpetrated mainly by men

· women are most likely to suffer physical harm from family violence, and

· violence against women is common.

Further, a research study conducted by the Domestic Violence Resource Centre of Victoria (DVRCV) and Monash University found that ‘understandings of family violence among the judiciary and legal professionals remain limited’.
 An analysis of intimate partner homicides committed in Victoria since 2005 revealed a limited understanding by the legal profession of:

· the serious impact of non-physical forms of intimate partner violence (e.g. psychological coercion and intimidation) and sexual violence

· the cumulative impact of various forms of family violence and ‘how this contributes to women’s perceptions of the level of danger they are facing’, and

· women’s reasons for not leaving their violent partners – they are instead perceived to be unreasonable or irrational.

As a result:

· a jury may not give appropriate weight to evidence of long-term abuse (especially if it is predominantly non-physical), and

· a jury is less likely to accept that a woman genuinely feared serious harm or injury in the context of previous abuse. 
14.3 Recognition of family violence – social context evidence

New section 322J of the Crimes Act includes a list of family violence evidence that may be adduced where an accused has suffered prior abuse by the victim.
 This evidence may be relevant in determining whether an accused acted in self-defence (section 322M) or under duress (section 322P). These provisions apply to any offence (and are not confined to fatal offences).

This provision is based on previous section 9AH (which only applied to fatal offences), as introduced by the Crimes (Homicide) Act 2005 following recommendations made by the Victorian Law Reform Commission in its Defences to Homicide: Final Report. The purpose of section 9AH was to provide jurors with a broader understanding of the context in which the offence was committed.

Section 322J(2) provides that evidence of family violence, in relation to a person, includes evidence of any of the following:

a. the history of the relationship between the person and a family member, including violence by the family member towards the person or by the person towards the family member or by the family member or the person in relation to any other family member

b. the cumulative effect, including psychological effect, on the person or a family member of that violence

c. social, cultural or economic factors that impact on the person or a family member who has been affected by family violence

d. the general nature and dynamics of relationships affected by family violence, including the possible consequences of separation from the abuser

e. the psychological effect of violence on people who are or have been in a relationship affected by family violence

f. social or economic factors that impact on people who are or have been in a relationship affected by family violence.

Social context evidence plays an important role in addressing myths and misconceptions about family violence. However, these laws have rarely been utilised in trials since their introduction in 2005. The research study conducted by the DVRCV and Monash University found that there was ‘inadequate use’ of the provisions.

A further limitation is that social context evidence is normally led as part of the accused’s case, which means it is the last evidence to be adduced during the trial. This may limit its usefulness due to the way in which jurors process information, as described below:

Jurors do not in fact absorb information like black boxes, piece it together and make sense of it at the conclusion of the trial. Instead, their approach to the evidence tends to confirm the ‘story model’ of jury decision-making: they actively process the evidence as it emerges, evaluating it and attempting to fit it into an evolving story which makes sense to them.
 
14.4 The current law
The new jury directions on family violence, which commenced on 1 November 2014, may be requested in any ‘criminal proceeding in which self-defence or duress in the context of family violence is in issue’. 

The directions address common misconceptions about family violence and give jurors a better understanding of the position of victims of family violence. Where relevant, this will provide greater context for assessing claims of self-defence or duress. These directions will complement any social context evidence subsequently adduced in the trial (most likely by the accused).

In relation to self-defence, the directions will assist the jury to determine whether:

· the accused believed it was necessary to act in self-defence, and 

· the response was reasonable in the circumstances as perceived by the accused.

In relation to duress, the directions will assist the jury to determine whether:

· the accused reasonably believed that:

· a threat of harm had been made that would be carried out unless an offence was committed, and 

· carrying out the conduct was the only reasonable way that the threatened harm could be avoided, and

· the conduct was a reasonable response to the threat.

The directions are general in nature and will not prevent the prosecution from making arguments about the applicability of the misconceptions to the particular accused (or from calling expert evidence).
14.5 Provisions on self-defence or duress in the context of family violence
The Bill will retain these new Jury Directions Act provisions but will restructure them so that the request and process provisions are together, followed by the provisions on the content of the directions.
	13 – Directions on self-defence or duress in the context of family violence

	The Bill will provide that in a criminal proceeding in which self-defence or duress in the context of family violence is in issue:
bl) ‘Family violence’ has the same meaning as in section 322J(2) of the Crimes Act.
bm) Defence counsel (or, if the accused is unrepresented, the accused) may request at any time that the trial judge direct the jury on family violence in accordance with paragraph (h) and all or specified parts of paragraph (i). Part 3 of the Jury Directions Act does not apply.
bn) The trial judge must give the jury a requested direction on family violence, including all or specified parts of paragraph (i), unless there are good reasons for not doing so.

bo) If the accused is unrepresented and does not request a direction on family violence, the trial judge may give the direction in accordance with these provisions if the trial judge considers that it is in the interests of justice to do so.
bp) The trial judge:

i must give the direction as soon as practicable after the request is made, and

ii may give the direction before any evidence is adduced in the trial.

bq) The trial judge may repeat a direction under these provisions at any time in the trial. 

br) These provisions do not limit any direction that the trial judge may give the jury in relation to evidence given by an expert witness.

bs) In giving a direction requested under paragraph (b), the trial judge must inform the jury that:

i self-defence or duress (as the case requires) is, or is likely to be, in issue in the trial

ii as a matter of law, evidence of family violence may be relevant to determining whether the accused acted in self-defence or under duress (as the case requires)

iii in the case of self-defence, evidence in the trial is likely to include evidence of family violence committed by the victim against the accused or another person whom the accused was defending, and

iv in the case of duress, evidence in the trial is likely to include evidence of family violence committed by another person against the accused or a third person.

bt) In giving a direction requested under paragraph (b), the trial judge may include any of the following matters in the direction:

i that family violence:

· is not limited to physical abuse and may include sexual abuse and psychological abuse

· may involve intimidation, harassment and threats of abuse

· may consist of a single act

· may consist of separate acts that form part of a pattern of behaviour which can amount to abuse even though some or all of those acts may, when viewed in isolation, appear to be minor or trivial

ii if relevant, that experience shows that:

· people may react differently to family violence and there is no typical, proper or normal response to family violence

· it is not uncommon for a person who has been subjected to family violence:

· to stay with an abusive partner after the onset of family violence, or to leave and then return to the partner

· not to report family violence to police or seek assistance to stop family violence

· decisions made by a person subjected to family violence about how to address, respond to or avoid family violence may be influenced by:

· family violence itself

· cultural, social, economic and personal factors

iii that, as a matter of law, evidence that the accused assaulted the victim on a previous occasion does not mean that the accused could not have been acting in self-defence or under duress (as the case requires) in relation to the offence charged. 


14.5.1 Preliminary matters
In line with Part 7 of the Jury Directions Act, these provisions will apply to criminal proceedings in which self-defence or duress in the context of family violence is in issue. 

The jury direction request provisions do not apply to these provisions. As discussed below, the directions on family violence may be given early in the trial, even before evidence is adduced. This allows any misconceptions jurors may have in relation to family violence to be addressed at an early stage. 

In contrast, the jury direction request provisions provide a framework for requests for directions at the close of evidence. Although those provisions will not apply to the family violence directions, the request process will continue to apply at the end of the trial and may involve directions about any evidence adduced about family violence.

The definition of ‘family violence’ in paragraph (a) is the same as that used in section 322J(2) of the Crimes Act. Under section 322J(2), ‘family violence’, in relation to a person, means violence against that person by a family member. ‘Violence’ is defined to mean:

g. physical abuse

h. sexual abuse

i. psychological abuse (which need not involve actual or threatened physical or sexual abuse), including but not limited to the following:

i. intimidation

ii. harassment

iii. damage to property

iv. threats of physical abuse, sexual abuse or psychological abuse

v. in relation to a child

(A) causing or allowing the child to see or hear the physical, sexual or psychological abuse of a person by a family member, or

(B) putting the child, or allowing the child to be put, at real risk of seeing or hearing that abuse occurring.

This definition replicates the definition of ‘family violence’ in current section 9AH of the Crimes Act. This definition substantially overlaps with the meaning of ‘family violence’ in section 5 of the Family Violence Protection Act 2008 (‘FVPA’), but there are some differences. For example, the FVPA expressly refers to (among other things) economic abuse, coercive or threatening behaviour and behaviour that ‘in any other way controls or dominates the family member and causes that family member to feel fear for the safety or wellbeing of that family member or another person’.
 These matters may not necessarily involve ‘violence’ as defined in the Crimes Act.

14.5.2 Paragraph (b) – defence counsel may request directions

This provision replicates section 32(1) of the Jury Directions Act. It sets out a framework for requesting and giving jury directions on family violence. It permits defence counsel (or, if the accused is unrepresented, the accused) to request at any time that the trial judge give the jury the directions in paragraph (h) and all or specified parts of the ‘additional matters for direction’ in paragraph (i). 

Like other jury directions, defence counsel should make a forensic decision about whether to request the directions – the trial judge should not give them whenever she or he thinks they may be relevant. Defence counsel are best placed to determine which matters in paragraph (i) are relevant to the accused, and can tailor their request accordingly. 

The request process for these directions is preferable to a mandatory requirement to give them in all relevant cases (like the requirement for the judge to give directions on delay and credibility in relevant sexual offence trials). The jury will not be assisted by directions on matters that are not relevant to the accused. Indeed, a direction on aspects of family violence which are not present may, to the detriment of a victim of family violence, risk the jury believing that ‘real’ family violence involves all such matters. 

Defence counsel can request the directions ‘at any time’, including at the beginning of the trial and before any evidence is heard.  

14.5.3 Paragraph (c) – trial judge must give requested direction

This paragraph is based on section 32(2) of the Jury Directions Act. It requires the trial judge to give the jury a requested direction on family violence, including all or specified parts of paragraph (i), unless there are ‘good reasons for not doing so’. Consistent with other provisions in the Jury Directions Act (and the Bill), this provision reflects that defence counsel is best placed (in the first instance) to determine which directions are relevant in the particular case. However, the trial judge maintains an overriding responsibility for giving directions and, if there are good reasons for not giving the directions, the trial judge will not do so.

14.5.4 Paragraph (d) – when accused is unrepresented
This paragraph replicates section 32(3) of the Jury Directions Act. It applies where an accused is unrepresented and does not request a direction on family violence. In these cases, the trial judge may give a direction on family violence if he or she considers that it is in the interests of justice to do so. 

This provision balances the right of an unrepresented accused to conduct their own defence with protections to ensure that the accused is not disadvantaged because they are not aware that they may request directions on family violence. 
Section 32(8) of the Jury Directions Act, which also related to unrepresented accused, will not be included in the Bill. That section provided that if an accused is unrepresented, the trial judge may include in the direction any of the matters referred to in paragraph (i)(i) – (iii). Since paragraph (b) provides that an unrepresented accused may request all or part of a direction under paragraph (i), and paragraph (d) provides a process for giving a direction that an unrepresented accused has not requested, section 32(8) is unnecessary.
14.5.5 Paragraph (e) – direction to be given as soon as practicable

This paragraph replicates section 32(4) of the Jury Directions Act. It requires the trial judge to give the requested direction as soon as practicable after the request is made. For the avoidance of doubt, this provision makes clear that the direction may be given before any evidence is adduced in the trial. This will address any misconceptions jurors may have in relation to family violence at an early stage in the trial.

This provision responds to research which suggests that jury directions addressing misconceptions are more effective if given before evidence is adduced, as they may be ‘resistant to later reinterpretation’ if given at a later stage.
 

14.5.6 Paragraph (f) – direction may be repeated 

This paragraph replicates section 32(5) of the Jury Directions Act. For the avoidance of doubt, it provides that the trial judge may repeat a family violence direction at any time in the trial (e.g. during summing up of the trial). 

14.5.7 Paragraph (g) – expert evidence may be given

This paragraph replicates section 32(9) of the Jury Directions Act. For the avoidance of doubt, it provides that the directions do not limit any direction that the trial judge may give the jury in relation to evidence given by an expert witness. 

These directions are general in nature and are designed to address general misconceptions about family violence. They will not prevent expert evidence from being called in relation to the conduct of a particular accused, or about the dynamics of family violence generally. This is also the case with the jury directions on delay and credibility in sexual offence trials (see Part 13 of this report). 

14.5.8 Paragraph (h) – Content of direction on family violence
This paragraph replicates section 32(6) of the Jury Directions Act. It contains directions that must be included in a family violence direction. These directions are as follows:

· self-defence or duress (as the case requires) is, or is likely to be, in issue in the trial; and 

· as a matter of law, evidence of family violence may be relevant to determining whether the accused acted in self-defence or under duress (as the case requires); and 

· in the case of self-defence, evidence in the trial is likely to include evidence of family violence committed by the victim against the accused or another person whom the accused was defending; and

· in the case of duress, evidence in the trial is likely to include evidence of family violence committed by another person against the accused or a third person.

These directions explain the context of the family violence directions to the jury.

14.5.9 Paragraph (i) – Additional matters for direction 
This paragraph sets out a list of matters that the trial judge may include in a direction if requested by defence counsel (subject to paragraph (c)). Defence counsel should tailor their request for directions on these matters in accordance with the issues relevant to the accused.

Subparagraph (i)
This direction replicates section 32(7)(a) of the Jury Directions Act. It states that family violence:

· is not limited to physical abuse and may include sexual abuse and psychological abuse

· may involve intimidation, harassment and threats of abuse

· may consist of a single act, and

· may consist of separate acts that form part of a pattern of behaviour which can amount to abuse even though some or all of those acts may, when viewed in isolation, appear to be minor or trivial.

These directions reflect the definition of family violence in new section 322J of the Crimes Act (discussed above).

The directions are designed to address common misconceptions about the nature of family violence. In particular, they address misconceptions that family violence is limited to physical abuse and/or that non-physical violence (including sexual and psychological abuse) is not ‘serious’. It also addresses research which suggests that the cumulative impact of various forms of family violence is not well understood.
 

Family violence can occur in a variety of ways and includes non-physical abuse such as:

· controlling a partner’s social life by preventing her from seeing family and friends

· repeatedly criticising a partner to make her feel bad or useless

· controlling a partner by denying her money

· stopping a partner from going to work (or making her leave her job)

· stalking by following or watching a partner at home or work

· tracking a partner by electronic means

· harassment by repeated phone calls, emails or text messages, and

· threats to harm an animal. 

Further, in relation to children, family violence can involve causing or allowing a child to see or hear the abuse, or putting the child at risk of seeing or hearing the abuse occurring.
 

These non-physical forms of violence can cause equal, if not greater, harms than physical abuse.
 

Family violence may also involve overt or subtle exploitation of power imbalances and may consist of isolated incidents or patterns of abuse over a period of time.
 The direction that family violence ‘may consist of separate acts that form part of a pattern of behaviour which can amount to abuse even though some or all of those acts may, when viewed in isolation, appear to be minor or trivial’ aims to educate jurors about this more subtle form of abuse.

Subparagraph (ii)
This direction replicates section 32(7)(b) of the Jury Directions Act. It states that experience shows that:

· people may react differently to family violence and there is no typical, proper or normal response to family violence

· it is not uncommon for a person who has been subjected to family violence

· to stay with an abusive partner after the onset of family violence, or to leave and then return to the partner

· not to report family violence to police or seek assistance to stop family violence

· decisions made by a person subjected to family violence about how to address, respond to or avoid family violence may be influenced by

· family violence itself

· cultural, social, economic and personal factors.

This direction responds to research showing that many people do not understand the dynamics of family violence and its effects on victims. 

For instance, as noted above, a significant proportion of community members do not understand why victims of family violence remain in abusive relationships and/or believe that an abused victim could leave the relationship if they really wanted to. Victims who remain in abusive relationships are often perceived to be irrational or unreasonable. 

However, research shows that it is not uncommon for victims of family violence to remain in abusive relationships (and/or not seek assistance) for a variety of reasons.
 There are various barriers to leaving which include:

· fear of retaliatory violence

· concern for safety and wellbeing of children

· lack of finances or alternative accommodation

· threats by abuser of self-harm

· religious and moral values

· perceived lack of support from police, courts and medical people, and 

· love for their partner and/or belief in promises of change or apologies. 

Many of these barriers are caused by the control exerted over victims by the abuser. For instance, it is common for abusers to isolate the victim from resources (such as money, employment and friends/family), which makes it harder for the victim to leave the relationship. Further, victims of family violence commonly experience low self-esteem, and may lack the confidence to leave an abusive relationship and establish an independent life. 

It is important to note that abuse will not necessarily stop when a relationship ends. The Australian Bureau of Statistics’ Women’s Safety Survey reveals that 35.1 per cent of women who experienced violence by a partner continued to suffer abuse by their partner after separation. Women are also most at risk of partner homicide during and after separation.

Research also shows that the majority of victims stay with their abusive partner for a prolonged period of time after the onset of abuse. In addition to facing the barriers to leaving described above, some women make the decision to defer leaving until it is safer for them (and their children) to do so (e.g. when they have sufficient money saved up). Leaving an abusive relationship can also be a long process, with many victims leaving and returning to the abusive partner multiple times. This may be because (among other things) the victim cannot access adequate social or legal support when they do leave, or because continued harassment, lack of resources and other factors make it difficult to remain separated from their abusive partner. 

The new jury directions in this subparagraph are designed to give jurors a better appreciation of these factors impacting victims of family violence. This may make it less likely that their actions (or inaction) will be inappropriately regarded as irrational or unreasonable. This will, in turn, increase the likelihood that legitimate claims of self-defence or duress will be accepted by the jury.  

Subparagraph (iii)
This direction replicates section 32(7)(c) of the Jury Directions Act. It states that, as a matter of law, evidence that the accused assaulted the victim on a previous occasion does not mean that the accused could not have been acting in self-defence or under duress (as the case requires). Instead, whether the accused was acting in self-defence or under duress must be determined on a case by case basis. 

This direction responds to the findings of the DVRCV study, which suggests that evidence of ‘mutual’ violence by an accused may be used in family violence cases in order to discount the accused’s claim to have been acting in self-defence.

15 Proof beyond reasonable doubt
15.1 What must be proved beyond reasonable doubt

15.1.1 Overview

Case law on inferences and circumstantial evidence has resulted in complex directions about which facts the prosecution must prove beyond reasonable doubt. The Bill will provide that the only matters a trial judge may direct the jury must be proved beyond reasonable doubt are:

· the elements of the offence charged (or an alternative offence of which the accused may be found guilty), and

· the absence of any relevant defence. 

These reforms will:

· return the law to what it was prior to Chamberlain v The Queen (No 2)(Chamberlain)
 and Shepherd v The Queen (Shepherd)

· abolish complex directions on certain facts that are currently required to be proved beyond reasonable doubt, and

· result in shorter, simpler and more comprehensible directions on what must be proved beyond reasonable doubt.

15.1.2 The current law  

Chapter 3 of the Weinberg Report discusses the current law in this area. While not limited to circumstantial evidence, the current law derives from certain High Court decisions on circumstantial evidence, most significantly, Chamberlain and Shepherd. Circumstantial evidence is evidence of a fact or facts from which jurors can infer the existence of a fact in issue, for example, fingerprint evidence that is used to infer that the accused was present at the scene of the crime. 

In Shepherd, the High Court required trial judges to direct the jury that the following facts are required to be proved beyond reasonable doubt:

· the elements of the crime

· the absence of any relevant defences, and

· ‘intermediate facts’ that are ‘indispensable links in a chain of reasoning towards an inference of guilt’.

Prior to these cases, trial judges were only required to direct the jury that the prosecution needed to prove the elements of a crime and disprove any relevant defences beyond reasonable doubt. No other facts were required to be proved beyond reasonable doubt. 

Shepherd and decisions like it have led to complex rules on what must be proved beyond reasonable doubt (see generally Chapter 3 of the Weinberg Report) and a number of problems with jury directions on what must be proved beyond reasonable doubt (see in particular [3.101]–[3.115] of the Weinberg Report). It is not clear from case law whether an indispensable intermediate fact is an objectively indispensable fact (without which the prosecution case could not succeed), or a fact which may be considered indispensable by the jury (depending on what view of the facts the jury takes). 

Despite this uncertainty, in order to determine which directions are required, trial judges are required to determine whether the case before them:

· has no indispensable intermediate facts (clear ‘cable’ cases)

· has indispensable intermediate facts (clear ‘chain’ cases)

· is an ‘ambiguous’ case (i.e. it is unclear whether it has indispensable intermediate facts), and/or

· contains additional evidence ‘of such practical importance’ that it would be prudent to give a beyond reasonable doubt direction about that evidence.

These directions, particularly in ambiguous cases, can be so complex that jurors are unlikely to be able to understand and apply them. As the Weinberg Report notes at [3.107], this ‘undermines the entire purpose of the direction, which is to help the jury to understand how the standard of proof applies to circumstantial evidence’.

In addition, the directions may impermissibly trespass on the jury’s role. It is the jury’s duty not to find an accused guilty unless it is satisfied beyond reasonable doubt (on the evidence as a whole) of that person’s guilt. Directing the jury that, as a matter of law, it cannot find an accused guilty unless it is satisfied of a particular fact beyond reasonable doubt, may therefore trespass on the jury’s role. 

The current law may ‘short-circuit’ the jury’s deliberations, by creating a risk that the jury will conclude that the accused is guilty simply because it is satisfied that the ‘indispensable’ fact highlighted in the trial judge’s direction has been proved beyond reasonable doubt. 

It could be argued that a direction on indispensable intermediate facts may be unnecessary. If a fact is an indispensable link in reasoning towards an inference of guilt, it arguably follows that the jury could not find the accused guilty unless satisfied beyond reasonable doubt of that fact. 

The complexity of the current law also results in unnecessary appeals and retrials due to errors in directions. 

In addition, it is important to consider more broadly how the current law treats circumstantial evidence. As the Weinberg Report discusses at [3.239]–[3.261], circumstantial evidence can have substantial probative value and should not be devalued in comparison to direct evidence. 

The Weinberg Report indicates at [3.239] that ‘[t]here is nothing in the law that makes proof by circumstantial evidence unacceptable or suspect of itself’. However, as the Report goes on to say at [3.240], research suggests ‘that jurors tend to undervalue circumstantial evidence in comparison to direct evidence’.

Significantly, the Weinberg Report suggests at [3.258] that the Charge Book be altered to provide that:

· judges should tell jurors that circumstantial evidence may be as strong, or even stronger than, direct evidence, and

· judges should explicitly address the common misconception that circumstantial evidence is weaker than direct evidence. 

Prior to Chamberlain and Shepherd, directions on circumstantial evidence were simpler, and therefore likely to have been more effective. Also, by not singling out circumstantial evidence for particular scrutiny, the directions were less likely to emphasise the importance of direct evidence over circumstantial evidence. As Starke ACJ, Crockett and McGarvie JJ said in R v Dickson (Dickson):

Where the Crown case depends wholly or mainly on circumstantial evidence it is common to direct the jury that they can not infer guilt from the circumstantial evidence unless that is the only reasonable inference which can be drawn from it. That is only a particular application of the general principle that guilt must be established beyond reasonable doubt: Plomp v R (1963) 110 CLR 234 at 252 per Menzies J. If there is a reasonable inference consistent with innocence which can be drawn from the circumstantial evidence, the jury could not be satisfied beyond reasonable doubt of guilt. Usually it is desirable, where the Crown case depends wholly or mainly on circumstantial evidence, to give the common direction.

The Full Court went on to say that:

In a case depending wholly or mainly on circumstantial evidence it is wrong for a jury to be told that before they rely on an evidentiary fact as an item of circumstantial evidence they must be satisfied of its existence beyond reasonable doubt.

15.1.3 Provisions on what must be proved beyond reasonable doubt

The Weinberg Report discussed seven options to reform jury directions in this area, and recommended option 2 (see [3.140]–[3.151]). Under option 2, trial judges would be required to direct the jury that the following facts must be proved beyond reasonable doubt:

· the elements of the offence

· the absence of any relevant defence, and

· ‘essential facts’ identified by the trial judge. 

For reasons discussed below, the Bill will adopt a provision based on option 1 of the Weinberg Report (see [3.137]–[3.139]). Under this provision, trial judges will be limited to directing juries that the elements of the offence and the absence of any relevant defence must be proved beyond reasonable doubt. There would be no such direction in relation to any other facts.
	14 – Directions on what must be proved beyond reasonable doubt

	The Bill will provide that:

bu) Unless an enactment otherwise provides, the only matters that a trial judge may direct the jury must be proved beyond reasonable doubt are: 

i the elements of the offence charged or an alternative offence, and

ii the absence of any relevant defence.

Note: If the trial judge directs the jury about a matter referred to in paragraph (a) in the form of a factual question under current section 19(2) or (3) of the Jury Directions Act, the trial judge must direct the jury that it must be satisfied of that matter beyond reasonable doubt. 

Example: The trial judge may relate the evidence in the trial to directions concerning what must be proved beyond reasonable doubt in many different ways. The Bill should include examples of such directions. 


What must be proved beyond reasonable doubt

This provision will, in effect, return the law to where it was pre-Chamberlain and Shepherd. As discussed above, the law developed by these cases is unnecessarily complex and unhelpful to juries. The Bill will abolish the rule from Shepherd in its entirety. 

The advantages and disadvantages of this provision as compared to option 2 of the Weinberg Report were the subject of detailed discussion with the Advisory Group. Specific aspects of the respective proposals were considered, as was the potential impact of the proposals on the accused’s right to a fair trial. These are discussed below.

Comparison of the provision in the Bill and option 2 of the Weinberg Report

Both the provision in the Bill and option 2 would require the jury to be directed that the elements of the offence and the absence of any relevant defence must be proved beyond reasonable doubt. 

Under option 2, the trial judge would also be required to direct the jury that ‘essential facts’ must be proved beyond reasonable doubt. 

Option 2 would require the trial judge to identify which facts are ‘essential’. Option 2 defines an ‘essential fact’ to provide more guidance to trial judges than the current common law requirement of ‘indispensable intermediate facts’. However, the assessment of which facts may be essential facts would be partly subjective, and potentially involve a very complicated argument of logic about which reasonable people may disagree. This may lead to appeals based on interpretations of what is ‘essential’. This would significantly complicate the task of the trial judge.

One reason for this complexity is that there are many different ways of describing a fact in a case. In Smith v The Queen, the High Court said: 

In determining relevance, it is fundamentally important to identify what are the issues at the trial. On a criminal trial the ultimate issues will be expressed in terms of the elements of the offence with which the accused stands charged. They will, therefore, be issues about the facts which constitute those elements.  Behind those ultimate issues there will often be many issues about facts relevant to facts in issue.

Accordingly, a ‘fact’ may include a fact relevant to proof of another fact, or it may be a more high-level fact that is virtually identical to an element. Both kinds of facts are likely to be relevant under the ‘essential fact’ test because, to be essential, one must be able to reason from one fact to another fact in a logical sequence.  

This approach also risks over-intellectualising jury directions. Asking jurors to apply a particular standard of proof to a piece of circumstantial evidence, and then to an element of the offence, artificially compartmentalises their reasoning process. It is also a complex intellectual task, as other evidence may be relevant to deciding whether to accept the particular item of evidence in question. Further, all the evidence may be considered when determining whether to accept a particular item of circumstantial evidence. 

This approach also risks short-circuiting the jury’s deliberations as the jury may conclude that the accused is guilty or not guilty based on the ‘essential fact’ that it has been told to be satisfied of beyond reasonable doubt, and not the evidence as a whole. With circumstantial evidence, it is important to consider the evidence as a whole – the strength of circumstantial evidence often comes from the combination of evidence.

While this option would reduce the complexity and problems associated with the application of the ‘intermediate indispensable fact’ test, it is apparent that a number of complexities and risks with this approach remain.

The provision in the Bill
Like option 2, this provision will require the jury to be directed that the elements of the offence and the absence of any relevant defence must be proved beyond reasonable doubt. 

In contrast to option 2, the provision will not permit the trial judge to direct the jury that ‘essential facts’, or any other facts or evidence (considered independently from the elements or defences), must be proved beyond reasonable doubt.

The Weinberg Report indicated at [3.143] that one of the benefits of option 2 would be that it would highlight facts to the jury which are essential to their decision. The provision in the Bill will also permit trial judges to highlight facts and evidence essential to the jury’s decision. There are three ways in which this can be done.

First, if a trial judge gives an integrated direction, section 19 of the Jury Directions Act (which will be retained in the Bill) provides that the trial judge ‘may give to the jury directions that contain, or are in the form of, factual questions that address matters that the jury must consider or be satisfied of in order to reach a verdict, including the elements of the offence and any relevant defences.’ In the course of giving an integrated direction, the trial judge will necessarily highlight facts and evidence which are essential to the jury’s decision.

Second, if a trial judge gives a more traditional direction, the trial judge may still refer to the evidence which is relevant to the proof of an element, or negation of a defence, at the time the trial judge is directing the jury about that element or defence. While the Bill will provide that the trial judge may only direct the jury that an element or negation of a defence must be proved beyond reasonable doubt, this direction need not be provided in a vacuum. Consistent with the obligations in the guiding principles (see Part 4 of this report), the trial judge should give directions that are as ‘comprehensible as possible’. By providing context for a direction about the standard of proof, the trial judge can connect evidence to the relevant element or defence and the standard of proof for that element or defence. Examples of the way in which this can be done are set out later in this Part.

Third, a trial judge may use a combination of traditional directions and integrated directions, adapting them as appropriate to the circumstances of the case.

The approach taken in the Bill will:

· Simplify the directions to the jury – The provision will result in simpler and shorter directions to juries than option 2. Simpler and shorter directions are more likely to be understood and applied by the jury. This is particularly important given how pivotal the concept of ‘beyond reasonable doubt’ is to a criminal trial.

· Preserve the integrity of the jury’s decision-making process – The provision does not over-intellectualise directions that could confuse juries. The jury is more likely to look at the case as a whole and not have their reasoning short-circuited. 

· Simplify the trial judge’s task – The provision would be easier to apply than option 2. Trial judges would not have to make any additional judgment on whether any further facts require a beyond reasonable doubt direction (as the provision prohibits the giving of such a direction in relation to any other facts). 

· Minimise the risk of appeals and retrials – The trial judge would be less likely to fall into error under the provision, and there would be no appeals over what constitutes an ‘essential fact’. 

Cases like Shepherd came about to guard against the perceived risk that if the jury is not given a beyond reasonable doubt direction in relation to certain essential facts, the jury may make errors in its reasoning process, whether in relation to each fact in the reasoning process, or to the conclusion of guilt. However, while the High Court was guarding against the risk of such mistakes, there is no evidence that juries actually make these mistakes or that the traditional directions pre-Shepherd were insufficient. For instance, in Chamberlain, the real problem concerned the quality of the expert witness evidence, not the direction to the jury.

Fair trial considerations

The Weinberg Report raised the concern (at [3.139]) that option 1 (on which the provision in the Bill is based) may offer insufficient guidance to the jury on how to deal with circumstantial evidence and may lead the jury to convict a person based on insufficient evidence.

However, we consider that the prominence of such evidence in a trial would guard against these risks. Where the circumstantial evidence is so pivotal in determining whether the accused is guilty, it would be the only or predominant evidence in support of proof of an element of the offence. Because the element and the evidence would be closely linked, the trial judge’s direction to the jury that it must be satisfied beyond reasonable doubt that the prosecution has proved the element would also, logically, apply to that evidence. 

As Starke ACJ, Crockett and McGarvie JJ said in Dickson:

It is an element of every crime that the accused person did the criminal act. If the only evidence that an accused person was the person who committed the robbery is the evidence of an identifying eyewitness, it may fairly be said that the jury could not convict unless satisfied beyond reasonable doubt that the evidence of the eyewitness is correct.

Where the circumstantial evidence is less important, the special direction on ‘essential facts’ under the Weinberg Report proposal may not arise in any case because the evidence would be unlikely to qualify as being ‘essential’. In such cases, the general beyond reasonable doubt direction would be sufficient. For example, in a highly circumstantial case with dubious DNA evidence and claims that the accused confessed to the crime, the general direction on the prosecution having to prove the elements of the offence beyond reasonable doubt should be sufficient, as the shortcomings of the evidence and the prosecution case would be obvious to the jury, and would have been highlighted in defence counsel’s closing address. 

The use of integrated directions would help to further highlight important ‘facts’ to the jury. Integrated directions are specifically provided for, and encouraged, by section 19 of the Jury Directions Act. (See also the section on integrated directions, below.)

However, the provision in the Bill will allow trial judges to adapt directions on beyond reasonable doubt to suit the particular case, and to connect the evidence in the trial with the element or defence to assist the jury, even if integrated directions are not used. For example, in a case concerning identity, where the main evidence is DNA evidence the trial judge could say:

You must be satisfied beyond reasonable doubt that it was A who penetrated B’s vagina with his penis. To do this you must be satisfied that the DNA found in B’s vagina matches A’s DNA. You can only reach this conclusion if you exclude any reasonable possibility of contamination. 

A trial judge may relate the evidence in the case to directions under these provisions in many different ways. It may be helpful to include examples in the Bill to illustrate this, such as:

Example 1

When directing the jury that an element must be proved beyond reasonable doubt, the trial judge may refer to the evidence relied on by the prosecution to prove that element and direct the jury that it must be satisfied that that evidence proves that element beyond reasonable doubt.

Example 2

Where the only evidence relied upon by the prosecution to prove an element is an alleged admission made by the accused, the trial judge may refer to the alleged admission and direct the jury that it must be satisfied that that evidence proves that element beyond reasonable doubt.

The trial judge would also give this direction in the context of the matters that they are required to direct the jury on under the summing up provisions (see Part 16 of this report). For example, the trial judge is required to refer to how the prosecution and the accused have put their cases and identify so much of the evidence as is necessary to assist the jury to determine the issues in the trial. 

The provision in the Bill is consistent with the general approach taken in Canada and New Zealand. The law in those jurisdictions is working well and there is no evidence to indicate that fair trial rights there have been compromised. 

Further, this provision will result in simpler, clearer directions to the jury on what must be proved beyond reasonable doubt. As is discussed in Part 2 of this report, jurors are more likely to disengage, or ‘switch off’ when dealing with long, complex or confusing directions. This casts doubt on the basis on which jurors are reaching their verdicts and, as discussed above, defeats the purpose of giving the direction. The provision will assist jurors to reach their verdict according to the law by encouraging directions that jurors are likely to understand and apply. This is more likely to result in a fair trial for the accused. 

Finally, the provision will still allow for a ground of appeal, if there is a conviction, that the ‘verdict of the jury is unreasonable or cannot be supported having regard to the evidence’. 

The relationship with integrated directions

For the avoidance of doubt, the Bill will clarify, by way of a note, the relationship between the provision and integrated directions. It will provide that a direction on what must be proved beyond reasonable doubt can form part of an integrated direction. Factual questions are a key component of an integrated direction. The note will clarify that trial judges may express the elements of an offence, or absence of a defence, as a factual question that is required to be proved beyond reasonable doubt. The trial judge would direct that the elements (or defences) must be proved beyond reasonable doubt, by embedding that legal issue in the factual question. Because the factual questions would relate to elements of the offence (or defence), this is consistent with the approach to what must be proved beyond reasonable doubt. Part 8 of this report sets out examples of integrated directions. 

Unless an enactment otherwise provides

The Bill will make it clear, by way of a note, that the above provision will not apply if another enactment requires the trial judge to direct the jury that additional matters must be proved beyond reasonable doubt. There are two important situations where an enactment does provide that a matter must be proved beyond reasonable doubt:

· In accordance with paragraph (d)(ii) of the directions on consent and reasonable belief in consent (see Part 12 of this report), the trial judge may be required to direct a jury that if a jury is satisfied beyond reasonable doubt of a consent-negating circumstance, they must find that the complainant was not consenting. 

· Section 45 of the Crimes Act provides that if an accused pleads not guilty to an offence of sexual penetration of a child under 16, the jury must be satisfied beyond reasonable doubt of a circumstance of aggravation (e.g. that at the time of the offence the child was under the age of 12). In other offences, these ‘circumstances of aggravation’ would normally be described as elements of an offence.  

Abolition of common law obligation to direct that other matters be proved beyond reasonable doubt

The requirement to direct the jury that they must be satisfied beyond reasonable doubt about an indispensable intermediate fact is not the only situation in which a trial judge must direct the jury that certain facts or evidence must be proved beyond reasonable doubt. For example, in R v Sadler, the Court of Appeal indicated that the trial judge must direct the jury that it must be satisfied beyond reasonable doubt of uncharged acts that the jury would use as a step in their process of reasoning towards guilt.
 To ensure that the extent of the abolition of any requirement to direct the jury that a matter must be proved beyond reasonable doubt is clear, the Bill will include a note referring to R v Sadler.

Relationship with Part 6 of the Jury Directions Act
This provision will result in consequential amendments to the post-offence conduct provisions in the Bill. Directions on post-offence conduct evidence were notoriously complex prior to the Jury Directions Act (as can be seen by section 28(2) of that Act). By considerably simplifying the law in this area, and abolishing common law to the contrary, this provision will make section 28(2) redundant, allowing it to be repealed (see Part 6 of this report).       

15.1.4 Case study

The following case study examines how the provisions in the Bill may work in practice. The case study has been adapted from Mansfield v The Queen.

It is alleged that the accused broke into the victim’s house and raped the victim. It is not disputed that the victim was raped, but the accused claims that he did not do it. A DNA swab from the victim’s vagina revealed a sperm fragment containing DNA that matched the accused’s DNA. There is also evidence of the victim’s neighbour, who saw someone matching the general description of the accused leaving the victim’s house on the day of the attack.
Under the jury direction request provisions, defence counsel has indicated that the identity of the accused is an element in issue in the case, and requested that the trial judge direct the jury on that element. 

Although the question of which elements are in issue is a matter to which the jury direction request provisions apply, directions on what must be proved beyond reasonable doubt are general directions which are exempt from the request process. Once it has been determined that the element is in issue and directions are required on the element, it is for the trial judge to determine how to direct the jury on what must be proved beyond reasonable doubt in respect of that element, and how to integrate that direction with the evidence of the case. 

Under the provision in the Bill, it will be clear that the trial judge can direct the jury that the identity element must be proved beyond reasonable doubt, that is, the trial judge can tell the jury that it must be satisfied that it was the accused who sexually penetrated the victim. The way in which the trial judge relates this direction on the legal element would depend on whether the trial judge uses traditional or integrated directions. 

In a traditional direction, the trial judge could refer to how the prosecution and defence put their cases, identifying the evidence necessary to determine the issues (as required under current Part 4 of the Jury Directions Act, which will be replicated in the Bill with minor amendments) and then state:

This is the evidence the prosecution relies on to prove this element of the offence. You must be satisfied that this evidence proves beyond reasonable doubt that it was the accused who sexually penetrated the victim.

This direction would also be given in the context of current section 17(b) of the Jury Directions Act which provides that the trial judge must refer to the way that both the prosecution and the accused have put their cases in relation to the issues in the trial (and which will be replicated in the Bill).

Alternatively, as an integrated direction the trial judge could direct the jury:

Are you satisfied that it was A who penetrated the vagina of B with his penis?

If the answer is yes, continue to question 2.

If no, find A not guilty.

Prosecution case: DNA found in B’s vagina matches A’s DNA. The Prosecution has said that it is greater than a billion times more likely you would get a DNA profile match if A was the source of the DNA, compared to the possibility that a random person with the same profile was the source of the DNA profile. There is also evidence that a witness saw someone meeting the same general description of the accused leaving the property.

Defence case: the DNA is not A’s DNA. It may be the DNA of one of A’s two brothers. The neighbour may have seen one of A’s brothers (who match the same general description as A) leaving the property. 

Both of these directions limit what must be proved beyond reasonable doubt to the identity element. They also both show how the element, which must be proved beyond reasonable doubt, relates to the evidence in the case, rather than directing the jury on the elements in isolation from the facts
15.2 Meaning of proof beyond reasonable doubt

15.2.1 Overview 

The accused is presumed innocent until proven guilty. The prosecution must prove beyond reasonable doubt that the accused is guilty of the offence charged. The concept of ‘beyond reasonable doubt’ is one of the most fundamental concepts in criminal law. 
Part 7 of Jury Directions: A New Approach discusses this law, and its problems. In summary, despite the importance of the concept of ‘proof beyond reasonable doubt’, and the imprecise nature of the concept, prior to the Jury Directions Act, trial judges were very limited in what they could say about its meaning, even if the jury asked for assistance. 

The Jury Directions Act allows trial judges to assist the jury with an explanation of the phrase in certain circumstances. It provides that:

· a trial judge may explain the phrase ‘proof beyond reasonable doubt’ if the jury asks a question (either directly or indirectly) about the meaning of the phrase 

· in giving such an explanation, the trial judge may:

· refer to the presumption of innocence and the prosecution’s obligation to prove that the accused is guilty

· indicate that it is not enough for the prosecution to persuade the jury that the accused is probably guilty or very likely to be guilty

· indicate that it is almost impossible to prove anything with absolute certainty when reconstructing past events and the prosecution does not have to do so

· indicate that the jury cannot be satisfied that the accused is guilty if it has a reasonable doubt about whether the accused is guilty, and

· indicate that a reasonable doubt is not an imaginary or fanciful doubt or an unrealistic possibility, and

· the trial judge may adapt his or her explanation in order to respond to the particular question asked by the jury.

The Bill will retain these provisions in their current form.

15.2.2 What is ‘proof beyond reasonable doubt’?

In a criminal trial, it is the prosecution’s task to prove beyond reasonable doubt that the accused is guilty of the offence with which they have been charged. 

‘Proof beyond reasonable doubt’ is an imprecise term. Although the expression is well known, it is difficult to define what it means. The New Zealand Court of Appeal has observed that ‘[t]here are major difficulties with coming up with a form of words which is both internally consistent and effective to communicate accurately the frustratingly indeterminate nature of the concept of proof beyond reasonable doubt’.

The expression is intended to convey an accurate impression of the high standard of proof that the prosecution must satisfy. Denning LJ in Miller v Minister of Pensions gave the following explanation of the standard of proof in a criminal trial:

That degree is well settled. It need not reach certainty, but must carry a high degree of probability. Proof beyond reasonable doubt does not mean proof beyond the shadow of a doubt. The law would fail to protect the community if it admitted fanciful possibilities to deflect the course of justice. If the evidence is so strong against [an accused] as to leave only a remote possibility in [the accused’s] favour which can be dismissed with the sentence ‘of course it is possible, but not in the least probable’, the case is proved beyond reasonable doubt, but nothing short of that will do.

The standard of proof in a criminal trial is the highest legal standard available and is often contrasted with the standard of proof in a civil trial, which is ‘on the balance of probabilities’. While proof beyond reasonable doubt is a higher standard than proof on the balance of probabilities, it does not require absolute certainty on the part of the fact finder. However, it suggests that a juror must have as much certainty of a person’s guilt as it is reasonable to have in relation to the reconstruction of past events. 

15.2.3 Directing on ‘beyond reasonable doubt’

In Australia, judges direct juries that the prosecution must prove beyond reasonable doubt that the accused is guilty, that the accused is entitled to the benefit of any reasonable doubt and that the accused does not have to prove his or her innocence. 

The Charge Book contains a model direction that provides that the prosecution must prove the accused’s guilt beyond reasonable doubt. It then goes on to say:

You have probably heard these words before, and they mean exactly what they say – proof beyond reasonable doubt.

This is the highest standard of proof that our law demands. It can be compared with the lower standard of proof that is required in a civil case, such as where one person sues another for breach of contract. In that situation, matters only need to be proved on what is called the ‘balance of probabilities’. That is, they need to be shown to be more likely than not.

By comparison, in a criminal trial the prosecution must prove the accused’s guilt beyond reasonable doubt.
 

Subject to the Jury Directions Act, the meaning and application of the term ‘proof beyond reasonable doubt’ are regarded as the province of the jury. It is, therefore, an error on the part of the judge to intrude upon that function by attempting to define the expression.
 The extent of the limits on what a trial judge may say is clearly illustrated in the Charge Book, which says as follows:

What is proscribed is not a particular meaning of the word ‘reasonable’, but the attribution of meaning to the word by a judge. To attribute meaning to ‘reasonable’ is no part of the judge’s function …  

It is generally undesirable to tell the jury that the phrase beyond reasonable doubt is a ‘well understood expression’, and that whether a doubt is reasonable is for the jury to say by setting their own. 

It is also undesirable for judges to distinguish between doubt and its reasonableness. They should use the composite phrase ‘beyond reasonable doubt’ or ‘a reasonable doubt’. 

Judges should not qualify their direction with references to fanciful or unreasonable doubts, unless necessary.



Prior to the Jury Directions Act, if a jury asked for a definition of ‘reasonable doubt’, the trial judge would respond by explaining that such a doubt is one which the jury regards as reasonable.

Further, a trial judge should not have attempted to expand upon the meaning of the expression unless there was a particular reason to do so.
 For example, a judge may have elaborated on the meaning of the expression when the jury asked a question about its meaning or where there was something to suggest that a misunderstanding had occurred or could occur. Even then, any elaboration should generally have gone no further than telling the jury that ‘reasonable doubt’ is a doubt which they as ordinary people may be prepared to entertain.
 

Australian courts have also taken the view that a judge should not substitute other expressions for the expression ‘beyond reasonable doubt’. Dixon CJ in Dawson v The Queen stated that:

it is a mistake to depart from the time-honoured formula. It is, I think, used by ordinary people and is understood well enough by the average man in the community. The attempts to substitute other expressions, of which there have been many examples not only here but in England, have never prospered.
 

The point made by Dixon CJ has been reiterated repeatedly by other judges of the High Court.
 

15.2.4 Research about juror understanding of ‘beyond reasonable doubt’

Jury research conducted by the Law Commission of New Zealand in 1998 examined juror understanding of the expression ‘proof beyond reasonable doubt’.
 Jurors were not given an explanation of the expression by the judge and reported having difficulty understanding what it means. The research reported that many jurors said that they, and the jury as a whole, were uncertain what ‘proof beyond reasonable doubt’ means. They generally thought in terms of percentages, and debated and disagreed with each other about the percentage of certainty required for ‘beyond reasonable doubt’, variously interpreting it as 100 per cent, 95 per cent, 75 per cent, and even 50 per cent. 

Jurors’ understanding of the expression ‘proof beyond reasonable doubt’ was also considered in more recent research conducted by the University of Queensland.
 The jurors’ objective understanding was tested. The results revealed that, despite their self-reported understanding, many jurors did not in fact grasp the standard of proof correctly. 
The jurors were asked to explain in their own words what ‘proof beyond reasonable doubt’ means, and their responses were categorised as follows:

· Eleven jurors (33 per cent) described the standard of proof in terms of a minor or reasonable doubt (i.e. there is some doubt that is reasonable, or no reasonable alternative explanation).

· Twelve jurors (36 per cent) described ‘proof beyond reasonable doubt’ as requiring that there be absolutely no doubt at all.

· Three jurors (9 per cent) described the standard of proof in terms of a reasonable person test. For example, that a reasonable person would have no doubt as to the steps taken to find the accused guilty or innocent.

· Three jurors gave descriptions that could not be classified and a further three failed to give a description at all.

The University of Queensland research also indicates that at least some of the jurors reported that the standard or proof had been a topic of much discussion and some disagreement during deliberations.

The New South Wales Bureau of Crime Statistics and Research also conducted research on juror understanding of ‘proof beyond reasonable doubt’.
 Jurors who participated in the survey were asked a multiple-choice question in the following terms: 

People tried in court are presumed to be innocent, unless and until they are proved guilty ‘beyond reasonable doubt’. In your view, does the phrase ‘beyond reasonable doubt’ mean [Pretty likely the person is guilty / Very likely the person is guilty / Almost sure the person is guilty / Sure the person is guilty].

Although none of the answers were in fact a correct statement in law of the meaning of the expression, the responses of jurors gave some indication of their understanding of the expression.

A total of 1,178 jurors responded to the question. Of them 55.4 per cent answered, ‘Sure the person is guilty’ and 22.9 per cent answered ‘Almost sure the person is guilty’. Of the remainder, 11.6 per cent answered ‘Very likely the person is guilty’ and 10.1 per cent answered ‘Pretty likely the person is guilty’.

Although the research points to a lack of understanding about what ‘proof beyond reasonable doubt’ means, it is possible that jurors are able to reach a collective understanding of what the concept means. However, it should not be necessary for a jury to have to spend time debating and discussing the meaning of the concept during deliberations. Such debate also presents a real risk that the collective conclusion of the jury is not an appropriate one. 

Further, in his Report: Inquiry into the Circumstances that Led to the Conviction of Mr Farah Abdulkadir Jama, tabled on the 6 May 2010 in the Victorian Parliament, a former Supreme Court Justice, Frank Vincent, stated:

In my experience, juries regularly encounter great difficulty with the standard of proof in a criminal trial not involving issues and probabilities assessments of this kind and often ask for assistance. The judge then informs them [that they] cannot be provided [with an explanation] other than that ‘beyond reasonable doubt’ is a common English language expression that means what it conveys. Although compelled by authority to answer in that fashion, I have, when doing so, always regarded the required response to a sensible question concerning the standard of proof as ridiculous. The jury had requested assistance because they were uncertain as to what substantively the standard was or how the concept of proof beyond reasonable doubt would apply in the case that they had to determine. They would then be effectively told, ‘Work it out for yourselves because I am not allowed to help you’.
 

15.2.5 The approach in other jurisdictions

The restricted ability of Australian judges to explain the concept of ‘proof beyond reasonable doubt’ contrasts with some other jurisdictions. For example, in some states in the United States and in Canada, a failure to elaborate on and explain the expression ‘beyond reasonable doubt’ constitutes an error of law.

New Zealand judges use a formulation developed by the New Zealand Court of Appeal in R v Wanhalla (Wanhalla).
 The direction (the Wanhalla direction), which is set out below, seeks to explain with clarity the standard of proof that is required. The majority in Wanhalla approved of the below wording, but emphasised that it is not mandatory.

Wanhalla direction

The starting point is the presumption of innocence. You must treat the accused as innocent until the Crown has proved his or her guilt. The presumption of innocence means that the accused does not have to give or call any evidence and does not have to establish his or her innocence.

The Crown must prove that the accused is guilty beyond reasonable doubt. Proof beyond reasonable doubt is a very high standard of proof which the Crown will have met only if, at the end of the case, you are sure that the accused is guilty.

It is not enough for the Crown to persuade you that the accused is probably guilty or even that he or she is very likely guilty. On the other hand, it is virtually impossible to prove anything to an absolute certainty when dealing with the reconstruction of past events and the Crown does not have to do so.

What then is reasonable doubt? A reasonable doubt is an honest and reasonable uncertainty left in your mind about the guilt of the accused after you have given careful and impartial consideration to all of the evidence.

In summary, if, after careful and impartial consideration of the evidence, you are sure that the accused is guilty you must find him or her guilty. On the other hand, if you are not sure that the accused is guilty, you must find him or her not guilty.

The Wanhalla direction was developed in part from a formulation developed by the Supreme Court of Canada in R v Lifchus (the Lifchus direction).
 In Canada, the concept of reasonable doubt must be contextualised by reference to the presumption of innocence and should be defined as a doubt based on reason and common sense which must be logically based upon the evidence or lack of evidence. The Lifchus direction is set out below.

Lifchus direction

The accused enters these proceedings presumed to be innocent. That presumption of innocence remains throughout the case until such time as the Crown has on the evidence put before you satisfied you beyond a reasonable doubt that the accused is guilty. What does the expression ‘beyond a reasonable doubt’ mean? The term ‘beyond a reasonable doubt’ has been used for a very long time and is a part of our history and traditions of justice. It is so ingrained in our criminal law that some think it needs no explanation, yet something must be said regarding its meaning. A reasonable doubt is not an imaginary or frivolous doubt. It must not be based upon sympathy or prejudice. Rather, it is based on reason and common sense. It is logically derived from the evidence or absence of evidence. Even if you believe the accused is probably guilty or likely guilty, that is not sufficient. In those circumstances you must give the benefit of the doubt to the accused and acquit because the Crown has failed to satisfy you of the guilt of the accused beyond a reasonable doubt. On the other hand you must remember that it is virtually impossible to prove anything to an absolute certainty and the Crown is not required to do so. Such a standard of proof is impossibly high.

In short, if based upon the evidence before the court, you are sure that the accused committed the offence you should convict since this demonstrates that you are satisfied beyond a reasonable doubt. 

15.2.6 The current law
The Jury Directions Act makes it clear that trial judges may explain or clarify the meaning of ‘proof beyond reasonable doubt’ in appropriate cases. The current law:

· removes some of the current restrictions on trial judges explaining the meaning of ‘proof beyond reasonable doubt’ 

· allows the trial judge to assist the jury by explaining the meaning of ‘proof beyond reasonable doubt’ in response to a question from the jury, and

· provides guidance to the trial judge in giving the explanation.

15.2.7 Provisions on the meaning of ‘proof beyond reasonable doubt’ 

The Jury Directions Act provisions appear to be working well. Accordingly, the Bill will retain these provisions in their current form.
	15 – Meaning of ‘proof beyond reasonable doubt’

	The Bill will provide that:

bv) A trial judge may give an explanation of the phrase ‘proof beyond reasonable doubt’ if the jury asks the trial judge a direct question about the meaning of the phrase, or a question that indirectly raises the meaning of the phrase. 

bw) Paragraph (a) does not limit any other power of the trial judge to give an explanation of the phrase.
bx) In giving an explanation under paragraph (a), the trial judge may:

i refer to the presumption of innocence and the prosecution’s obligation to prove that the accused is guilty

ii indicate that it is not enough for the prosecution to persuade the jury that the accused is probably guilty or very likely to be guilty

iii indicate that it is almost impossible to prove anything with absolute certainty when reconstructing past events and the prosecution does not have to do so

iv indicate that the jury cannot be satisfied that the accused is guilty if it has a reasonable doubt about whether the accused is guilty, and

v indicate that a reasonable doubt is not an imaginary or fanciful doubt or an unrealistic possibility.

by) The trial judge may adapt his or her explanation in order to respond to the particular question asked by the jury.


Paragraphs (a) and (b) – Trial judge may explain ‘proof beyond reasonable doubt’ if asked

These paragraphs, which allow trial judges to explain the meaning of ‘beyond reasonable doubt’ if the jury asks a question about it, replicate section 20 of the Jury Directions Act. 

Paragraph (a) is expressed broadly, to ensure that it captures both direct and indirect questions from the jury. There is no set formula for juries to use in formulating questions, so it would be necessary for the provision to cover all types of questions.  

Given the fundamental importance of the concept in determining whether a person is guilty, it is essential that a jury be appropriately guided in coming to understand this test if the jury is experiencing difficulty with it. It will be clear that the jury is having difficulty with the concept if they ask a question about it. In such circumstances, a trial judge should be able to respond in a more helpful manner than was the case prior to the Jury Directions Act. If the trial judge decides to answer the question, he or she would be guided by the matters set out in paragraph (c).

Paragraph (b) makes it clear that paragraph (a) operates to expand the situations in which a trial judge may explain or make comment about proof beyond reasonable doubt to a jury. At common law, a trial judge has a very limited capacity to respond in other situations (e.g. where there is something to suggest that a misunderstanding has occurred or could occur). Paragraph (a) should not restrict these existing powers. Rather, it should continue to provide additional powers or circumstances in which the trial judge may assist the jury about the meaning of proof beyond reasonable doubt.

In addition, explanations of the concept are less likely to be required if judges give integrated directions. We discuss integrated directions in Part 16 of the report. In an integrated direction, the trial judge may present the jury with questions of fact in which the legal issues are embedded. These tend to make it easier for the jury to apply the ‘beyond reasonable doubt’ standard. As Justice Chambers of the Supreme Court of New Zealand has observed:

Considering guilt in the round and applying a standard of ‘beyond reasonable doubt’ is not easy. But being sure as to whether Mr Smith punched Mr Brown is much easier for juries to comprehend. They look at the evidence as to whether Mr Smith punched or not and they conclude, on the basis of that evidence, whether they are sure he punched or are not sure. Determining whether a punch occurred is, for lay people, a much easier task than determining guilt in the round.
 
In New Zealand, the word ‘sure’ is a definition for ‘beyond reasonable doubt’, and is used as shorthand in a question trail for the more detailed explanation of beyond reasonable doubt (which still remains the ultimate standard of proof). In Victoria, the word ‘satisfied’ could be substituted for ‘sure’.

For a detailed discussion of these provisions, please refer to Part 7 of Jury Directions: A New Approach. 

Paragraph (c) – What the trial judge may say 
This paragraph, which provides guidance to trial judges in explaining the meaning of ‘proof beyond reasonable doubt’, replicates section 21 of the Jury Directions Act. 
This provision enhances transparency, provides further support for trial judges, and limits the risk of successful appeals. The list of matters is drawn from other jurisdictions that permit trial judges to answer jury questions on this issue, particularly New Zealand and Canada. The list incorporates aspects of both the Wanhalla and Lifchus directions.
For a detailed discussion of this paragraph, please refer to Part 7 of Jury Directions: A New Approach. Each of the subparagraphs is discussed briefly below.
Paragraph (c)(i) – The presumption of innocence and the Crown’s obligation to prove guilt

The majority in Lifchus considered that the trial judge must explain to the jury that the standard of proof beyond reasonable doubt is inextricably linked with the presumption of innocence and the obligation of the Crown to prove the accused is guilty.

There is no obligation in Victoria on judges to tell the jury about the ‘presumption of innocence’, or use that term in directing the jury, as long as they give a strong and clear direction about the onus and standard of proof.
 However, best practice normally involves telling the jury about the presumption, as it will assist them to better appreciate the onus, which lies upon the prosecution.
 

If a direction as to the standard of proof is given, a direction about the presumption of innocence is fundamental to understanding this context and therefore should also be given. 

Paragraph (c)(ii) – It is not enough for the prosecution to persuade the jury that the accused is probably guilty or even that he or she is very likely guilty

The majority in Wanhalla considered that jurors should be told that more than proof on the balance of probabilities is required, but that absolute certainty is not required.
 The QLRC recommended that jurors be told that ‘being satisfied beyond reasonable doubt does not require you to have no doubt whatsoever … But it does mean that you must be convinced of [the accused’s] guilt on a much stronger basis than thinking that it is more likely than not that [he or she] is guilty’.

This paragraph provides more guidance on the meaning of the concept than the Wanhalla and the QLRC explanations, which leave large gaps in the probability continuum. 

Paragraph (c)(iii) – Absolute certainty is not required

This follows on from paragraph (c)(ii). It is a clear and simple statement that would assist jurors to understand the concept of ‘beyond reasonable doubt’. This is also connected to the next paragraphs as it indicates that in being satisfied beyond reasonable doubt, it is not necessary to reject a theoretical possibility that may exist. 

Paragraph (c)(iv) – A reasonable doubt means the jury is not satisfied that the accused is guilty
This paragraph provides further elaboration of the connection between ‘proof beyond reasonable doubt’ and being satisfied of the accused’s guilt by explaining to jurors that if they do have a reasonable doubt then they cannot be satisfied the accused is guilty. This states in direct terms what follows from having a reasonable doubt, and would show the (negative) relationship between having ‘a reasonable doubt’ and being satisfied as to guilt. 
Paragraph (c)(v) – A reasonable doubt is not an imaginary or fanciful doubt or an unrealistic possibility 

This follows on from paragraph (c)(iv) and would provide further explanation of the concept by stating what a reasonable doubt is not. 

The expression ‘a reasonable doubt is not an imaginary or frivolous doubt’ is used in the Lifchus direction. The wording of the expression has been amended to better reflect modern Australian language. For example, the reference to ‘frivolous doubt’ has been removed as it is not a commonly used phrase.

Paragraph (d) – Trial judge may adapt his or her explanation

It is likely that most questions about the phrase would be general in nature (i.e. what does it mean?), in which case the trial judge may base his or her answer on the matters listed in paragraph (c). However, this paragraph is sufficiently broad to also allow judges scope to answer specific questions about the phrase. For example, if the jury asks a trial judge whether ‘beyond reasonable doubt means a 70 per cent certainty’, the judge would be able to answer ‘no’ (and could then elaborate on what the phrase does mean).  
15.3 Interaction with defences and related directions

In developing the reforms to the Jury Directions Act, we considered what, if any, impact they would have when dealing with defences and related directions.

In cases where the evidential burden is on the accused, once the evidential burden has been satisfied (by adducing or pointing to evidence sufficient to raise the defence) the prosecution bears the onus of disproving the defence beyond reasonable doubt. The terms of these reforms are compatible with these requirements. 
Similarly, the terms of the reforms are compatible with cases in which the accused bears the onus of proving a defence on the balance of probabilities. 

The model direction in the Charge Book for when the onus of proof is reversed provides that in any case where the onus of proof is placed on the accused, the trial judge should direct the jury that:

· it is for the jury to decide if the accused has proved the matter

· the onus may be discharged by evidence which satisfies the jury, on the balance of probabilities, of that which the accused must prove, and

· the standard of proof required is less than that required of the prosecution to prove the accused’s guilt (i.e. proof beyond a reasonable doubt).

As noted in the Charge Book, the charge must enable the jury to clearly appreciate the difference between proof beyond reasonable doubt and proof on the balance of probabilities.
 

In cases where there is a conflict between the evidence of prosecution witnesses and the evidence of witnesses for the accused, the trial judge may ask the jury to consider whom to believe. If this occurs, the trial judge must give what is known as a ‘Liberato direction’.
 This involves the judge giving clear directions ‘about the onus and standard of proof, so that there is no risk that the jury will treat the making of a ‘choice’ between the witnesses as the real question, or as concluding the issue whether the prosecution has proved beyond reasonable doubt the issues which it bears the onus of proving’.
 

The Liberato direction requires the judge to tell the jury that: 

· even if they prefer the evidence of the prosecution witnesses, that does not mean that the prosecution has proved its case beyond reasonable doubt

· even if they do not positively believe the evidence for the accused, they cannot find against him or her on an issue if the evidence on which he or she relies gives rise to a reasonable doubt about that issue, and

· they must not convict the accused unless they are satisfied that the prosecution has proven the elements beyond reasonable doubt. If they are unsure where the truth lies, they must acquit.

Importantly, the requirements of a Liberato direction are compatible with these reforms. 

16 The obligation to sum up
16.1 Overview 

At the end of the trial, the trial judge sums up the trial to the jury. This summing up covers the law and the evidence in the trial. Most directions are given to juries as part of the summing up. 

Prior to the Jury Directions Act, the law led to summings up that were very difficult for jurors to understand, because of the complexity and length of the summings up. These problems were compounded by the ways that trial judges communicated with juries and the reliance on oral summings up.

The Jury Directions Act provides that:

· the trial judge must direct the jury on only so much of the law as is necessary to resolve the real issues of the case

· the trial judge must refer the jury to the way in which the parties have put their respective cases in relation to the facts in issue but need not summarise the closing addresses of the parties

· the trial judge need not give a summary of the evidence, but must identify so much of the evidence as is necessary for the jury to determine the matters in issue

· the summing up may be given in a combination of oral and written components

· the trial judge may give ‘integrated directions’, that is, directions where the legal issues are embedded in the factual issues, often in the form of questions, and

· the trial judge may provide to the jury:

· a ‘jury guide’, that is, a written document to assist the jury, for example, containing a list of questions for the jury, and
· a transcript of the evidence.

The Bill will retain these current provisions in their current form, except for a minor amendment discussed below.
16.2 The law prior to the Jury Directions Act
Prior to the Jury Directions Act, the common law governed this area. 
In R v AJS, Maxwell P, Nettle JA and Redlich AJA summarised the responsibilities of the trial judge as follows:

Axiomatically, it is the responsibility of the trial judge in every jury trial:

(a)
to decide what are the real issues in the case;

(b)
to direct the jury on only so much of the law as is necessary to resolve those issues;

(c)
to tell the jury, in the light of the law, what those issues are;

(d)
to explain to the jury how the law applies to the facts of the case; and

(e)
to summarise only so much of the evidence as is relevant to the facts in issue, and to do so by reference to the issues in the case.

Part 6 of Jury Directions: A New Approach discusses this law, and its problems. In brief, summings up appeared to be failing to achieve their aim of being succinct statements of the law and the facts in issue and to contain only so much detail as is necessary to explain to the jury its task.
 Their length and complexity undermined their effectiveness, and were unlikely to be fully understood by, or helpful to, jurors. 

In relation to the summing up, Lord Justice Moses has commented:

We should start by identifying the problem. It is the problem of how we help a jury reach a conclusion of guilt or innocence. We seem to have hit upon a system designed to ensure, in any but the simplest of cases, that the path we require them to follow should be as obscure, as tortuous and as arduous as could possibly be devised. The problem lies in the function of the judge and his role as guide, when he embarks on a summing-up.

Particular issues included:

· The complexity of summings up. Increasing complexity in the law resulted in complex directions. In addition, the process jurors were expected to follow was complex – jurors were given an explanation of the law, and a summary of the facts, and were expected to apply the relevant law to the facts themselves.
· The length of summings up. A 2006 study found that summings up in Victoria were about 70 per cent longer than some other Australian states.
 The majority of time was spent summarising the evidence and directing on the parties’ addresses.
· The reliance on oral summings up. Research has shown that jurors struggle to remember and understand oral directions, while written directions have been shown to assist jurors’ comprehension of the directions.
 

In R v Thompson, Neave JA:

I have doubts about the capacity of jurors to absorb lengthy and complex oral charges containing detailed summaries of evidence. It seems to me that the delivery of a short oral charge which directs the jury accurately on the law and provides a ‘road map’ of the relevant issues, combined with the provision of written material which summarises the evidence and relates it to those issues, might in some circumstances assist jury comprehension and lead to a fairer trial than a very lengthy oral charge.

Written material can also resolve disputes among jurors about the content of the oral directions.
 If jurors receive written directions, it can increase their confidence with the verdict and satisfaction with the trial process.

Providing written materials is also consistent with research that shows that people learn in different ways (and that therefore jury directions should be provided in a range of different ways).
 This is particularly the case given the improvements in communication technology which facilitate more visual methods of communicating with jurors.

16.3 The current law

The Jury Directions Act addressed the main problems with the common law and simplified the law on summings up. The current law:

· provides guidance concerning the requirements of a summing up, which:

· assists the trial judge in preparing a summing up

· facilitates shorter summings up (which also reduces delay), and
· reduces errors in summings up (which should result in fewer appeals and retrials), and

· assists the jury by making the issues that they must determine much clearer by encouraging:

· new ways of communicating with the jury

· more relevant directions that focus on the issues in dispute, and
· directions that more clearly relate the legal issues to the facts. 
16.4 Summing up provisions

The Jury Directions Act provisions appear to be working well. Accordingly, the Bill will retain these provisions in their current form (except for a minor amendment to current sections 17 and 18, as discussed below).
	16 – Trial judge’s summing up

	The Bill will provide that:

bz) In summing up the trial judge:

i must explain only so much of the law as is necessary for the jury to resolve the issues in the trial

ii must refer the jury to the way in which the parties have put their cases in relation to the issues in the trial but need not summarise the closing addresses of the prosecution and the accused

iii need not give a summary of evidence but, in accordance with paragraph (b) below, must identify so much of the evidence as is necessary to assist the jury to determine the issues in the trial, and

iv may use a combination of oral and written components.

ca) The trial judge is required to identify only so much of the evidence given in the trial as is necessary to assist the jury in determining the issues in the trial. In determining whether, and if so, to what extent, identification of evidence is required, the trial judge must have regard to:

i the facts in issue

ii the complexity of the facts in issue

iii the length of the trial

iv the complexity of the evidence

v the submissions and addresses of counsel

vi any reference to the way in which the parties put their cases in relation to the facts in issue

vii any special needs or disadvantages of the jury in understanding or recalling the evidence

viii any transcript of the evidence or other document that has been provided to the jury to assist the jury to understand the evidence.
cb) In addition to the requirements of paragraph (b), the trial judge may have regard to any other matter that he or she considers appropriate.

cc) The trial judge may give:
i directions that may contain, or be in the form of, factual questions that address matters that the jury must consider or be satisfied of in order to reach a verdict, including the elements of the offence and any relevant defences

ii integrated directions that combine these factual questions with:

· directions on the evidence and how it is to be assessed

· references to how the prosecution and the accused put their cases

· any evidence identified under paragraph (b), and

iii if a trial judge addresses a matter in a factual question or an integrated direction, he or she need not also address the matter in any other direction or directions that are not integrated directions. 


16.4.1 Paragraph (a) – Obligation to sum up

This paragraph, which sets out the matters that must be included in a summing up, as well as matters that are not required to be included, replicates section 17 of the Jury Directions Act, except for a minor amendment to current section 17(c). 
The provision reflects the previous common law requirement for the trial judge to direct the jury on the law as part of the summing up, but highlights that the trial judge is only required to direct the jury on so much of the law as is necessary. It also requires trial judges to ‘refer’ to how the parties have put their cases in relation to facts in issue, rather than the previous common law requirement to summarise the respective cases of both the prosecution and the defence, and to remind the jury of the arguments of counsel.
In many cases, referring to the way in which the prosecution and accused have put their case will necessarily identify the most important evidence in the case (particularly if the trial judge gives integrated directions). Therefore, the trial judge’s reference to how the parties put their cases may subsume the need for separate identification of evidence. 

This provision makes it clear that the trial judge is not required to give a summary of the closing addresses. A summary should not be necessary. The requirement that the trial judge refer to how the parties have put their cases in relation to facts in issue should make it clear that there is no longer any obligation on the trial judge to give such a summary of closing addresses. This should further help to avoid lengthy jury directions that involve self-contained summaries of closing addresses which are not integrated with directions on the law and the issues in dispute. Directions of this nature were a problem prior to the introduction of the Jury Directions Act. Further, not including a summary of closing addresses will shorten the summing up, which will assist juries.

The provision also:

· clarifies that trial judges need not summarise the evidence in the trial, but must identify evidence in accordance with paragraph (b), and

· makes it clear that summings up may include both written and oral components.

This assists trial judges to streamline summings up in an appropriate way, while still giving trial judges discretion to tailor their summings up to the particular case. 

For a detailed discussion of this provision, please refer to Part 6 of Jury Directions: A New Approach. 

The Bill will include a minor amendment to current section 17(c) so that it refers to identifying so much of the evidence as is necessary to assist the jury (rather than the current wording of as the trial judge considers necessary) (see subparagraph (iii)). An objective standard is more appropriate than the current subjective standard, and is also consistent with subparagraph (i).
16.4.2 Paragraphs (b) and (c) – Obligation to identify evidence 

These paragraphs, which set out the trial judge’s obligation to identify evidence, replicate section 18 of the Jury Directions Act, except for a minor amendment to current section 18(1). 

At common law, prior to the Jury Directions Act, trial judges were not required to recite every piece of evidence, but only to summarise so much of the evidence as was relevant to the facts in issue.
 However, these summaries caused problems in practice, in terms of length, complexity and relevance. Accordingly, these provisions clarify the extent to which a trial judge is required to identify the evidence in a case. 

The list of matters that the trial judge must consider when deciding whether it is necessary to identify evidence and, if so, to what extent, is drawn from the matters relied on under the previous common law and in the VLRC’s recommendations to determine whether a summary of evidence is necessary. Although ‘identifying’ evidence requires much less detail to be provided to the jury than a ‘summary’, these considerations are still relevant to determining whether, and to what extent, evidence is required to be identified. 
The Bill will include a minor amendment to current section 18(1), so that it refers to identifying so much of the evidence as is necessary to assist the jury (rather than the current wording of as the trial judge considers necessary). This is consistent with the amendment to current section 17, above.

For a detailed discussion of this provision, please refer to Part 6 of Jury Directions: A New Approach. 

16.4.3 Paragraph (d) – Integrated directions and factual questions
This paragraph, which endorses integrated directions and directions that contain, or are in the form of, factual questions, replicates section 19 of the Jury Directions Act. 

Integrated directions (i.e. the directions referred to in paragraph (d)(ii)) and factual questions present information to jurors in a different way to traditional directions. For example, when directing jurors on the law, a traditional charge may contain a mini-lecture on the law, following which jurors are expected to apply the law to the facts themselves. In factual questions (or question trails), the trial judge embeds the law in factual questions designed to assist the jury. 
Integrated directions combine factual questions with directions on the evidence and how it is to be assessed, references to how the prosecution and the accused put their cases, or any evidence identified under paragraph (b). This allows the integrated directions to paint a more complete picture than a question trail alone would be able to do. Integrated directions and factual questions can make complex directions much more accessible and understandable to jurors.
We have amended the question trails developed by Justice Chambers of the Supreme Court of New Zealand to be an integrated direction, by including reference to how the parties have put their case.
 
	Integrated directions

Charge 1 – Aggravated Robbery

Note: On all issues, the burden of proof beyond reasonable doubt lies on the Crown

Not in dispute: Mr Brown committed an aggravated robbery of the ANZ Bank on 3 February 2008.

1.1 Are you satisfied that Mr Doe was the driver of the car into which Mr Brown and Mr Menzies got after robbing the bank?

If yes, go to question 1.2.

If no, find Mr Doe ‘not guilty’ on this charge and go to charge 2.

Prosecution case: Mr Doe drove the getaway car after Mr Brown robbed ANZ bank. Mr Doe drove Mr Brown to a friend’s house in College Road, St Johns and left him there. An eye-witness description of the getaway driver matches the accused.

Defence case: Mr Doe was not the driver of the car. That day he had been at a friend’s house at College Road, St Johns. While he was there Mr Brown visited and Mr Doe asked to borrow his car.

1.2 Are you satisfied that, prior to the robbery, Mr Doe knew that Mr Brown intended to rob the ANZ Bank and to threaten violence, if necessary, to ensure the success of the operation?

If yes, go to question 1.3.

If no, find Mr Doe ‘not guilty’ on this charge and go to charge 2.

Prosecution case: Mr Brown gave evidence that he discussed the robbery with Mr Doe, and Mr Doe agreed to drive the getaway car. Mr Brown was carrying a sawn-off shotgun at the robbery.

Defence case: Mr Doe was not present at the robbery. He ran into Mr Brown at a friend’s place and borrowed Mr Brown’s car.

1.3 Are you satisfied that, prior to the robbery, Mr Doe had agreed to assist by driving the get-away car?

If yes, find Mr Doe ‘guilty’ on this charge and go to charge 2.

If no, find Mr Doe ‘not guilty’ on this charge and go to charge 2.

Prosecution case: Mr Brown gave evidence that he discussed the robbery with Mr Doe, and Mr Doe agreed to drive the getaway car. 

Defence case: Mr Doe did not know about the robbery. He did not drive the getaway car.

Charge 2 – Kidnapping

Note: On all issues, the burden of proof beyond reasonable doubt lies on the Crown

2.1 Are you satisfied that Mr Doe:

a. took Ms Evans to a place different from the place she had told him she wanted to go to, and/or

b. locked the doors of the car while driving, and/or

c. drove at speed and failed to stop at traffic lights so as to prevent Ms Evans leaving the car?

If yes, go to question 2.2.

If no, find Mr Doe ‘not guilty’ on this charge and STOP.

Prosecution case: Ms Evans asked to be taken to St Heliers Beach to meet some friends, but the accused changed course and headed to Glen Innes. Ms Evans asked where he was going and he didn’t reply. Ms Evans noticed the doors were locked. Mr Doe started speeding. Ms Evans asked to be let out of the car and tried to open her door at a red light but he sped through the lights.

Defence case: When Ms Evans got in the car she asked to be taken ‘wherever’ and she started stroking his penis. Mr Doe asked if she would like to go somewhere private, she said ‘mmm’. He drove her to a park in Glen Innes.

2.2 Are you satisfied that Ms Evans did not consent to being in the car as Mr Doe drove to Wimbledon Reserve?

If yes, go to question 2.3.

If no, find Mr Doe ‘not guilty’ on this charge and STOP.

Prosecution case: Ms Evans asked to go to St Heliers Beach, asked where they were going once they changed course, asked to be let out of the car and tried to open the door at a red light.

Defence case: Ms Evans asked to be taken ‘wherever’ and agreed to being taken ‘somewhere private’. As they drove she stroked Mr Doe’s penis.

2.3 Are you satisfied that Mr Doe knew Ms Evans was not consenting to remaining in the car as he drove to Wimbledon Reserve?

If yes, go to question 2.4.

If no, find Mr Doe ‘not guilty’ on this charge and STOP.

Prosecution case: Ms Evans made Mr Doe aware that she did not want to go to Wimbledon Reserve by asking to be let out and trying to open the door. The accused indicated he knew this by locking the car doors and speeding through red lights to prevent her from exiting the car.

Defence case: Mr Doe believed that Ms Evans was consenting to going to Wimbledon Reserve by saying ‘mmm’ when he asked if she wanted to be taken somewhere private and stroking his penis as he drove.

2.4 Are you satisfied that Mr Doe intended to keep Ms Evans in the car without her consent?

If yes, find Mr Doe ‘guilty’ on this charge and STOP.

If no, find Mr Doe ‘not guilty’ on this charge and STOP.

Prosecution case: Mr Doe indicated his intent to keep Ms Evans in the car against her consent by locking the car doors and speeding through red lights to prevent her from exiting the car.

Defence case: Mr Doe believed that Ms Evans consented to being in the car. He did not lock the car doors or speed through red lights.


Different ways of delivering jury directions

The following integrated direction is based on a fictional rape offence alleged to have been committed in Victoria on 1 January 2014. As well as setting out how the parties put their cases, we have also included some evidentiary directions which could be incorporated as part of the integrated direction. We note that there are different views about how best to structure the directions and questions about some of these notoriously complex issues with the offence of rape. The purpose of this example is to demonstrate how integrated jury directions may work with complex laws. The elements of the offence of rape and some of the directions will change by 1 July 2015 (at the latest).
	Integrated directions

Charge 1 – Rape

Note: On all issues, the prosecution must satisfy you beyond reasonable doubt 

1. Are you satisfied that the accused penetrated the vagina of the complainant with his penis?

If yes, go to question 2.

If no, find the accused ‘not guilty’.

It is not in dispute that he (the accused) did so.

2. Are you satisfied that the accused intended to penetrate the vagina of the complainant with his penis?

If yes, go to question 3.

If no, find the accused ‘not guilty’.

It is not in dispute that he had that intention.

3. Are you satisfied that the complainant did not consent to that penetration?

3.1 – Are you satisfied that she was asleep, unconscious or so drunk that she could not consent?

If yes, go to question 4.1.

If no, go to question 3.2.

Prosecution case: She was asleep, or drunk, and was in no state to consent at the time of the penetration.

Defence case: She was awake and was a willing participant in sexual acts leading up to and including the penetration.

3.2 – Are you satisfied on any other evidence that she was not consenting?

If yes, go to question 4.1

If no, find the accused ‘not guilty’.

Prosecution case: She had said ‘no’ earlier and had moved away. At the time of the fingers penetrating her vagina, and at the time of penetration by the penis, she said and did nothing to indicate her consent.

Defence case: At no time did she say ‘no’ or resist in any way. She was consenting by words and conduct.

4.1
Are you satisfied that the accused did not believe that the complainant was consenting?
If yes, go to question 4.3.

If no, go to question 4.2.

Prosecution case: She was asleep or so drunk or said ‘no’, so he could not have believed that she was consenting. His account is not to be accepted. 

Defence case: He took steps to find out if she was consenting, and she indicated by words and conduct that she was.

Evidentiary directions: Was the accused’s belief reasonable? If you are satisfied (at 3.1) that the complainant was asleep, or unconscious or so drunk that she could not consent, and the accused was aware of this, you may consider this in deciding whether the accused’s belief was reasonable. Whether the accused’s belief is reasonable is relevant to whether the accused actually held the belief, but there is no requirement for the belief itself to be reasonable. If you are not satisfied at 3.1 but are satisfied at 3.2, you may have regard to any steps taken by the accused to ascertain whether the complainant was consenting or might not be consenting, and the nature of any steps taken.  

4.2
Was the nature and strength of the accused’s belief in consent so strong that you are not satisfied that the accused was aware that the complainant was not or might not be consenting?

If yes, find the accused not guilty.

If no, go to question 4.3. 

4.3
Are you satisfied that the accused was aware that the complainant did not consent to that act at the time he did it? 
If yes, find the accused ‘guilty’. 

If no, go to question 4.4.

Prosecution case: She was asleep or so drunk or said ‘no’, so he must have been aware that she was not consenting. The accused initially lied to police about even knowing the complainant because he was aware that the complainant had not consented.  

Defence case: He took steps to find out if she was consenting, and she indicated by words and conduct that she was. The accused initially lied because he was scared. He had not been involved with police before and was worried that even being falsely charged would generate publicity and ruin his career.

Evidentiary direction: If you conclude that the accused lied to police about knowing the complainant, and the only reasonable explanation for that is that the accused believed he had committed rape, you must still be satisfied on all the evidence that the accused is guilty. There are all sorts of reasons why a person might behave in a way that makes them look guilty (see defence case). The accused may have lied even though he is not guilty. Even if you think that lying makes the accused look guilty, that does not necessarily mean that he is guilty.

4.4
Are you satisfied that the accused was aware that the complainant might not have been consenting to that act at the time he did it?
If yes, find the accused ‘guilty’. 

If no, go to question 4.5.
 

Prosecution case: She was asleep or so drunk or said ‘no’, so he must have been aware that she might not be consenting.

Defence case: He took steps to find out if she was consenting, and she indicated by words and conduct that she was.

4.5
Are you satisfied that the accused gave no thought to whether the complainant was not or might not be consenting at the time he did the act?

If yes, find the accused ‘guilty’. 

If no, find the accused ‘not guilty’.

Prosecution case: He felt a sense of entitlement and gave no thought to her consent.

Defence case: He took steps to find out if she was consenting, and she indicated by words and conduct that she was.


If a trial judge addresses a matter in a factual question or an integrated direction, he or she is not required to also address the matter under the traditional approach, that is, where the directions on the law and facts are distinct. This essentially provides a trial judge with three ways of delivering jury directions:

· the traditional approach of jury directions about the law

· factual questions or integrated jury directions (where the directions about the law are embedded within factual questions), or
· a combination (e.g. some of the directions are factual questions or embedded in factual questions and some directions are not). 

Giving the trial judge more options about how to give these directions will make it easier to direct the jury in a way that best suits the particular case.

For a detailed discussion of this provision, including other examples of factual questions and integrated directions, please refer to Part 6 of Jury Directions: A New Approach. 

16.4.4 Jury guides and transcripts – Criminal Procedure Act amendments
Section 223(1) of the Criminal Procedure Act lists various documents that a trial judge may order be given to jurors to help them to understand the issues or evidence in a trial. The Jury Directions Act amended this section to expressly refer to jury guides and transcripts, and to list what may be included in a jury guide (e.g. directions on the evidence and how the evidence is to be assessed). 
17 Corroboration
17.1 Overview

Historically, the law required certain types of evidence to be corroborated (i.e. supported by other evidence) before the evidence could be relied upon. Section 164 of the Evidence Act abolishes corroboration requirements, except in relation to perjury or similar or related offences, and provides that corroboration directions (including directions on the absence of corroboration) are generally ‘not necessary’. 

The Bill will amend section 164 to provide that:

· in relation to an offence of perjury or a similar or related offence, the judge must direct the jury that it can only find the accused guilty if it is satisfied that the evidence proving guilt is corroborated 

· in relation to all other criminal offences, a trial judge must not: 

· warn the jury that it is dangerous to act on uncorroborated evidence or give a warning to the same or similar effect, or

· give a direction relating to the absence of corroboration, and

· common law to the contrary is abolished.

These reforms will:

· keep the substantive law on corroboration as it is, and

· make it clear that corroboration directions must be given where the law requires corroboration, and must not otherwise be given. 

Abolishing corroboration directions in most cases will simplify the task of trial judges in this complex area and mean that jurors are not given confusing directions that have a high risk of backfiring. 
17.2 The current law

Chapter 5 of the Weinberg Report discusses these directions (see [5.213]–[5.240]).

As discussed at [5.224]–[5.234], problems with corroboration directions include the potential for directions to backfire (i.e. have the opposite effect to what is intended) because the trial judge gives the direction, but then lists the evidence capable of constituting corroboration. As the Weinberg Report notes at [5.226], the Australian Law Reform Commission has observed that if the jury is given a corroboration warning, it may focus its attention on the question of whether there is corroborative evidence and may be more willing to convict as soon as it is satisfied that such evidence exists.

The law in this area also contributes to appeals and retrials because, for example, misidentification of non-corroborative evidence as capable of being corroborative will be an error, even if a direction was not required at law. The length and complexity of corroboration directions also makes it less likely that jurors will understand and apply them. For example, among other matters, trial judges are required to warn the jury about the danger of convicting on uncorroborated evidence, identify the evidence capable of constituting corroboration, explain the conditions under which the jury may act on uncorroborated evidence and note any dangers that persist despite corroboration. 

17.3 Provisions on corroboration

The Weinberg Report concluded, on balance, that it was not necessary to amend section 164 because it was not creating significant problems in practice (see [5.234]). This would maintain uniformity with the other Uniform Evidence Act jurisdictions as far as possible.

For the reasons discussed below, the Bill will abolish corroboration directions except in relation to perjury or similar or related offences. This will be achieved by replacing current section 164(3) of the Evidence Act. Sections 164(1) and (2), which provide that evidence need not be corroborated (except where the evidence relates to perjury or a similar or related offence), will remain as they are.
	17 – Corroboration requirements and directions

	The Bill will amend section 164 of the Evidence Act to provide that:

cd) Subject to paragraph (b), if there is a jury in a criminal proceeding, a trial judge must not:

i warn the jury that it is dangerous to act on uncorroborated evidence or give a warning to the same or similar effect, or

ii direct the jury regarding the absence of corroboration.

ce) In a criminal proceeding for an offence of perjury or a similar or related offence, the judge must direct the jury that it may find the accused guilty only if it is satisfied that the evidence proving guilt is corroborated.


17.3.1 Paragraphs (a) and (b) – When directions are required

These paragraphs will abolish corroboration directions in most cases. The problems with corroboration directions (as discussed in the Weinberg Report) provide convincing reasons to abolish corroboration directions in most cases, particularly the likelihood of such directions to backfire. This is also likely to have been the original intent of the Evidence Act provision. 

Retaining the ability for judges to give corroboration warnings in most cases is contrary to the objectives of the jury directions reform process to eliminate directions that are difficult for trial judges to give, and difficult for jurors to understand and apply. 

Further, the Charge Book emphasises the problems with corroboration warnings, and does not contain a model charge.
 

We also consider that the other evidentiary directions available to trial judges (e.g. directions on unreliable evidence, identification evidence and delay) are sufficient to highlight problems with particular evidence. The Bill will clarify when these directions are given and their content, which will further enhance their utility.

The combination of the Evidence Act provision and the discussion in the Charge Book is likely to discourage the giving of corroboration directions. However, to clarify the law in this area, and in light of the guiding principles of the Bill (see Part 4 of this report), the Bill will abolish such directions in most cases. This avoids all of the potential problems with corroboration directions, and will ensure that trial judges and counsel do not need to spend time considering complex legal issues about whether a corroboration direction may be appropriate or necessary. 

Accordingly, paragraph (a) provides that in criminal trials, subject to paragraph (b), a trial judge must not give a corroboration direction. The wording of subparagraphs (i) and (ii) mirrors the current wording of section 164(3)(a) and (b) of the Evidence Act. The reference to ‘criminal proceeding’ is required because section 164 of that Act applies to both criminal and civil trials.

However, the Bill will not amend the substantive law in relation to corroboration. Corroboration will continue to be required in relation to perjury and similar or related offences. In such cases, a corroboration direction should be required, but this is not clear in current section 164 of the Evidence Act. Paragraph (b) will clarify the law in this area, by ensuring that directions are given in cases where corroboration is required. 

The Bill will not specify the contents of a corroboration direction. Given how rarely they will be given, it is appropriate to leave the content of the direction to the trial judge, to be tailored to the needs of each case.

Consistent with the general jury directions reform process, the common law to the contrary of these provisions will be abolished. This is particularly important because the Evidence Act, unlike the Jury Directions Act (and the Bill), does not override the common law.
Appendix 1 Reform of the Law of Complicity

18 Introduction

The doctrine of complicity determines when a person may be held criminally responsible for the acts of another person. This includes assisting or encouraging the commission of an offence, and participating in group criminal activity. 

As part of a broader review of jury directions in criminal trials, stakeholders identified jury directions on complicity as problematic. Chapter 2 of the Simplification of Jury Directions Project report produced by a team led by the Honourable Justice Weinberg of the Court of Appeal (the Weinberg Report) examined this area of the law and determined that jury directions on complicity are highly complex because of the complexity of the underlying law.
 To simplify the directions, it is therefore necessary to first reform the substantive law.

Accordingly, the Crimes Amendment (Abolition of Defensive Homicide) Act 2014 amends the Crimes Act 1958 (the Crimes Act) to provide a clear statutory framework for complicity. These reforms commenced on 1 November 2014. The new Crimes Act provisions adopt most of the Weinberg Report recommendations, with some modifications made following consultation with the Jury Directions Advisory Group, as discussed below. 
This paper discusses the background and intent of the reforms to complicity. Where relevant, this paper refers to the Weinberg Report rather than duplicating the content of that Report.   
19 Problems with the law on complicity
Chapter 2 of the Weinberg Report discussed the law on complicity that existed prior to the commencement of the reforms, and the problems with that law. These problems included the number of different forms of complicity, the overlap between these forms, and the inconsistencies between them. 

For example, in relation to assisting or encouraging an offence, section 323 of the Crimes Act covered people who aided, abetted, counselled or procured the commission of the offence. In addition to using outdated terminology, there was substantial overlap in these concepts (see [2.69]–[2.78] of the Weinberg Report).

The Weinberg Report also outlined three ways in which a person could be held liable for participating in group criminal activity:

· acting in concert, where the accused agreed to take part in a criminal enterprise, an offence within the scope of the agreement was committed and the accused was present

· joint criminal enterprise, which is the same as acting in concert, except the accused need only have participated in the offence in some relevant way and need not be present when the offence is committed, and 

· extended common purpose, where the accused agreed to take part in a criminal enterprise and foresaw the possibility that another party would commit an offence outside the scope of the agreement and the party has committed the foreseen offence in the course of carrying out the agreement.
 

The Weinberg Report acknowledged the inconsistency in the treatment of different forms of group liability, with different terminology used in different jurisdictions. It also noted that sometimes the High Court used the terms ‘acting in concert’, ‘joint criminal enterprise’ and ‘common purpose’ interchangeably, while at other times it ‘insisted on a strict separation between them’ (see [2.83]–[2.88]).

Shortly after the release of the Weinberg Report, the High Court in Likiardopoulos v The Queen held that there was no distinction between joint criminal enterprise, common purpose and acting in concert.
 This is now reflected in the Victorian Criminal Charge Book, which only refers to joint criminal enterprise, and provides that in order to prove a joint criminal enterprise, it must be proved that: 

· two or more people reached an agreement to pursue a joint criminal enterprise that remained in existence at the time the offence was committed

· the accused participated in that joint enterprise in some way

· in accordance with the agreement, one or more parties to the agreement performed all of the acts necessary to commit the offence charged, in the circumstances necessary for the commission of that offence, and

· the accused had the state of mind required for the commission of the relevant offence at the time of entering into the agreement. 
 

The High Court also held that this liability is direct. Previously, joint criminal enterprise was seen to be derivative, that is, a person could not be liable under this form of liability without someone having been found to have committed the crime; while acting in concert was non-derivative. 

However, despite this move towards simplification of the common law, there were still issues about these types of liability that have not been resolved. In particular, it was unclear exactly what level of intention is required and the problematic doctrine of extended common purpose had not been addressed in this rationalisation of group criminal activity. This doctrine arguably extends criminal liability too far. There were also complications because this doctrine has been seen as being derivative; in contrast to joint criminal enterprise which is now seen as being direct. In Clayton v The Queen, the High Court held that reform of the doctrine of extended common purpose was a matter for Parliament, rather than the judiciary.

In considering this area of the law, Professor Glanville Williams said:

The authorities do not state a consistent fault principle for accessories. Sometimes they require a purpose, to bring about a crime; sometimes knowledge; sometimes an intention in a wide sense; sometimes they are satisfied with an intention to play some part in bringing it about; sometimes they use a formula that embraces recklessness. As so often happens, the courts are chiefly concerned to achieve a result that seems right in the particular case, leaving commentators to make what they can of what comes out.

20 New provisions on complicity

Section 6 of the Crimes Amendment (Abolition of Defensive Homicide) Act 2014 replaces current sections 323 and 324 of the Crimes Act with new provisions. The new provisions make it clear that a person who is involved in the commission of an offence (as defined) is ‘taken to have committed the offence’. The provisions remove confusing and unhelpful distinctions between different types of complicity, and abolish certain aspects of complicity at common law (including the doctrine of extended common purpose) and inconsistencies between the different types of complicity (for example, whether a person must be present at a crime to be held criminally responsible). 

These reforms will simplify a very complex area of the law. In conjunction with the jury direction request provisions, these reforms will make it easier for:

· judges to direct juries on complicity, and

· jurors to understand and apply directions on complicity.

As noted above, these provisions adopt most of the Weinberg Report recommendations, for the reasons set out in that Report. Any significant departures from the Weinberg Report recommendations are discussed below. 
	Complicity reforms 


	New section 323 – Interpretation 

 (1) For the purposes of this Subdivision, a person is involved in the commission of an offence if the person—

(a) intentionally assists, encourages or directs the commission of the offence; or

(b) intentionally assists, encourages or directs the commission of another offence where the person was aware that it was probable that the offence charged would be committed in the course of carrying out the other offence; or

(c) enters into an agreement, arrangement or understanding with another person to commit the offence; or

(d) enters into an agreement, arrangement or understanding with another person to commit another offence where the person was aware that it was probable that the offence charged would be committed in the course of carrying out the other offence.
 (2) In determining whether a person has encouraged the commission of an offence, it is irrelevant whether or not the person who committed the offence in fact was encouraged to commit the offence.

Note: A person who committed an offence may include 2 or more persons who entered into an agreement, arrangement or understanding to commit the offence.

 (3) A person may be involved in the commission of an offence, by act or omission—

(a) even if the person is not physically present when the offence, or an element of the offence, is committed; and

(b) whether or not the person realises that the facts constitute an offence.

New section 324 – Person involved in the commission of the offence taken to have committed the offence

 (1) Subject to subsection (3), if an offence (whether indictable or summary) is committed, a person who is involved in the commission of the offence is taken to have committed the offence and is liable to the maximum penalty for that offence.
 (2) Despite subsection (1), a person is not taken to have committed an offence if the person withdraws from the offence.

Note: The common law recognises that in certain circumstances a person may withdraw from an offence in which the person would otherwise be complicit: for example, White v Ridley [1978] HCA 38; (1978) 140 CLR 342; R v Tietie, Tulele and Bolamatu (1988) 34 A Crim R 438; R v Jensen and Ward [1980] VicRp 24; [1980] VR 194.

 (3) Nothing in this section imposes liability on a person for an offence that, as a matter of policy, is intended to benefit or protect that person.

New section 324A – Other offenders need not be prosecuted or found guilty
A person who is involved in the commission of an offence may be found guilty of the offence whether ornot any other person is prosecuted for or found guilty of the offence.
New section 324B – Offender’s role need not be determined

A person may be found guilty of an offence by virtue of section 324 if the trier of fact is satisfied that the person is guilty either as the person who committed the offence or as a person involved in the commission of the offence but is unable to determine which applies.

New section 324C – Abolition of complicity at common law

 (1) The law of complicity at common law in relation to aiding, abetting, counselling or procuring the commission of an offence is abolished.

 (2) The doctrines at common law of acting in concert, joint criminal enterprise and common purpose (including extended common purpose) are abolished.

Note: The common law concerning the circumstances in which a person may withdraw from an offence in which the person would otherwise be complicit is not abolished by this section.


20.1 Being involved in the commission of an offence – New section 323(1)

The new complicity provisions provide that if an offence is committed, a person who was involved in the commission of the offence is taken to have committed the offence. New section 323(1) of the Crimes Act provides that a person is ‘involved in the commission of an offence’ if the person:

(a)
intentionally assists, encourages or directs the commission of the offence

(b)
intentionally assists, encourages or directs the commission of another offence where the person was aware that it was probable that the offence charged would be committed in the course of carrying out the other offence

(c)
enters into an agreement, arrangement or understanding with another person to commit the offence, or

(d)
enters into an agreement, arrangement or understanding with another person to commit another offence where the person was aware that it was probable that the offence charged would be committed in the course of carrying out the other offence.

New section 323(1)(a) covers the behaviour that would be covered by aiding, abetting, counselling and procuring at common law. The reference to ‘intentionally’ is consistent with the fault element required by Giorgianni v The Queen (Giorgianni).
 That is, the person must have intended to assist, encourage or direct another person to commit a particular offence. 

New section 323(1)(c) covers group activity that would be covered by the common law doctrines of acting in concert, joint criminal enterprise and common purpose.

New section 323(1)(b) and (1)(d) extend subsections (a) and (c) by a form of recklessness. An accused may be liable where the offence committed differs from the offence that the accused originally assisted, encouraged or directed, if the accused foresaw the probability that the offence would be committed in the course of carrying out the original offence. 

For example, a person (A) will be involved in the commission of murder if A:

•
intentionally encourages another person (B) to commit murder, or

•
intentionally encourages B to break into another person's (C’s) home and assault C, if A is aware that it was probable that B would murder C when B broke into C’s home to assault C.  

The chart below summarises when a person might be considered to be involved in the commission of an offence. 
	When is a person involved in the commission of an offence?

	What A does
	What B does
	Is A involved in the commission of the offence committed by B?

	A intentionally assists, encourages or directs B to commit offence X
	B commits offence X
	Yes

	A intentionally assists, encourages or directs B to commit offence X
	B commits offence Y (it does not matter whether B also commits offence X)
	If, when A intentionally assisted etc B to commit offence X, A was aware that it was probable that B would commit offence Y in the course of carrying out offence X – Yes

	A enters into an agreement, arrangement or understanding with B to commit offence X
	B commits offence X
	Yes

	A enters into an agreement, arrangement or understanding with B to commit offence X
	B commits offence Y (it does not matter whether B also commits offence X)
	If, when A intentionally agreed etc with B to commit offence X, A was aware that it was probable that B would commit offence Y in the course of carrying out offence X – Yes


20.2 How do the new provisions differ in scope from the common law?

The position under the common law

As referred to above, new section 323(1)(a) and (c) cover the two bases of liability at common law (i.e. aiding, abetting, counselling or procuring and group criminal activity). New section 323(1)(b) and (d) extend both these bases by a form of recklessness. 

The common law does not specifically extend liability in this way. However, there is some overlap between this extension and the common law. This is because at common law, a person (A) may be criminally responsible for the acts of another person (B) even where there is some divergence between, for example, the offence encouraged or agreed upon and the offence committed.  

To be complicit under the first basis of liability at common law, a person must:

· have knowledge of the essential facts that constitute the offence, and 

· intentionally aid, abet, counsel or procure the offence.
 

In relation to the second form of complicity at common law, a critical issue to be determined is what is within the scope of the agreement to engage in criminal activity. 

On its face, the common law rules appear quite limited. However, courts have permitted a broader and purposive approach to determining, from a factual perspective, what falls within either the essential facts or the scope of the agreement.

What are the essential facts in a case? Views may vary on what constitutes the ‘essential facts’ in a case. Depending upon what those facts are, a person may aid, abet, counsel or procure something which would constitute a number of different offences, and may intend to do something that constitutes an offence that is not exactly the same as the offence the person explicitly intended to aid, abet, counsel or procure. 

Similarly, with group activity, what was agreed on? In this context, the precise terms of an agreement will not normally be found in a written document. Views may vary on what was within the scope of an agreement. A person may be found to be complicit in an offence that differs from the offence that the person agreed to commit. Extended common purpose extends liability for group activity to where the accused foresaw the possibility (not just the probability) that the charged offence would be committed in the course of carrying out the offence originally planned or contemplated.

It is unclear why the common law approaches the two bases of liability differently. It is arguable that the more restrictive approach in relation to aiding, abetting, counselling and procuring, when compared with extended common purpose in relation to agreements, reflects the ‘tortured procedural history’ of the law of complicity.
 Brent Fisse, in Howard’s Criminal Law, criticises the more restrictive approach in Giorgianni, arguing that a form of recklessness should be a sufficient basis for liability.
 
The position under the new Crimes Act provisions
Under the new provisions, recklessness is a sufficient basis for liability for both forms of complicity. 

New section 323(1)(b) extends the current common law in relation to aiding, abetting, counselling and procuring. Currently, these forms of complicity do not extend to where the accused foresaw the probability of another offence being committed (although as discussed above, they do allow for some divergence between the offence committed and the offence aided, abetted, counselled or procured). 

In relation to group activity, new section 323(1)(d), in conjunction with new section 324C(2), narrows the current common law. New section 324C(2) abolishes a number of common law doctrines, including extended common purpose. Extended common purpose extends liability for group activity to where the accused foresaw the possibility that the charged offence would be committed in the course of carrying out the offence originally planned or contemplated. New section 323(1)(d) provides that, in relation to group activity, an accused may be liable if the accused foresees the probability (rather than the possibility) that another offence will be committed.

Extending liability generally to situations where the accused was reckless about the offence being committed, and also limiting liability to where the accused foresaw that the offence was probable (not possible), is consistent with principles of general criminal liability. 

The reforms do not extend liability to cover involvement in the commission of an offence ‘of the same general character’ as the offence that was originally contemplated or planned, as was recommended in the Weinberg Report.
 This test is likely to be difficult to apply in practice and raises some challenging legal issues. For instance, is it the judge, jury, or both, that should determine whether another offence is ‘of the same general character’? What criteria should be applied in determining this issue? Is it based on the elements of the offence, or the penalty, or how the offence is characterised (e.g. an offence against the person or an offence of dishonesty), or whether it is founded on the same factual circumstances? Or is it a combination of these issues? Could different juries resolve the same issues in different ways? Further, is it fair to hold someone criminally responsible because the offence is of the same general character when the offence was not intended, foreseen or even contemplated? 

Instead, as discussed above, the reforms extend liability by a form of recklessness, which is both an appropriate and accepted basis for criminal responsibility. This formulation is consistent with general principles of criminal law liability (e.g. it takes into account the accused’s subjective state of mind, rather than being an objective test), and avoids the complexities of the ‘same general character’ test (e.g. the difficulty of determining whether one offence is ‘of the same general character’ as another offence). 

The process for determining divergence between the offence encouraged or agreed upon and the offence charged will still:

· require consideration of the essential facts or the agreement (as the case may be), and

· apply where the offence charged is an offence of recklessness.

However, the new provisions make clear that the essential facts or agreement include offences if the person was aware that it was probable that such an offence would be committed in the course of carrying out the offence encouraged or agreed upon. This widens criminal responsibility in relation to assisting or encouraging and narrows criminal responsibility in relation to agreements so that both operate on the same basis, namely recklessness.
The new tests have the virtue of bringing much greater consistency to the laws of complicity. Being based on recklessness, they will enable trial judges to explain this part of the law to the jury in a manner that is consistent with other directions about criminal responsibility. This will further assist in simplifying jury directions on complicity.   

The table below summarises the differences between the common law and new provisions in the Crimes Act.
	Complicity – common law compared with reforms

	
	Intention
	Recklessness
	Possibility

	Common law

	Aid, abet, counsel and procure
	Yes
	No
	No

	Joint criminal enterprise
	Yes
	Yes
	Yes 

	New section 323

	Assist, encourage or direct
	Yes
	Yes
	No

	Enter into an agreement, arrangement or understanding
	Yes
	Yes
	No


20.3 Encouragement or physical presence not required – New sections 323(2) and (3)

New section 323(2) provides that in determining whether a person has encouraged an offence, it is irrelevant whether or not the person who committed the offence was in fact encouraged to commit the offence. This is consistent with the common law position.
 Explicitly stating this ensures that the law of complicity is clearly expressed. 

New section 323(3) provides that a person may be involved in the commission of an offence, by act or omission, even if the person is not physically present when the offence, or an element of the offence, is committed. This is clearer and more consistent than the common law, which may require physical presence for some types of complicity but not others.

New section 323(3) also provides, for the avoidance of doubt, that a person may be involved in the commission of an offence, by act or omission, whether or not the person realises that the facts constitute an offence. 
20.4 When a person is taken to have committed an offence – New section 324

New section 324(1) provides that if an offence is committed, a person involved in the commission of the offence is taken to have committed the offence. This will apply to both summary and indictable offences, whether in the Crimes Act or otherwise.
 A person who is involved in the commission of an offence will be liable to the maximum penalty applicable to the offence the person is taken to have committed. 

It is clear that liability is derivative, as an offence has to have been committed for a person to be complicit in that offence. However, this does not require any other person to be prosecuted for, or found guilty of, the offence – see new section 324A.

A person may commit an offence but not be criminally responsible for that offence. Two (or more) people may be involved in the commission of an offence, even where one of those people is not criminally responsible for that offence. This can already occur under existing law where one person is the innocent agent of another person, which applies where the principal offender ‘is not considered criminally responsible by reason of infancy, mental impairment, lack of knowledge of the true facts, or belief that the act is not unlawful’.
 If this is the case, an offence has been committed, but the principal offender cannot be held liable. A person who agrees with a child under the age of 10 to sell drugs to another person, may still be guilty of trafficking in drugs even though the child who sold the drugs is not criminally responsible because they are so young.   

However, certain defences or exceptions may exist which mean that a person has not committed an offence. In such a situation, by definition, another person cannot be involved in the commission of that offence. For example, if two people are involved in making a film, and are prosecuted for the offence of production of child pornography, if the film has artistic merit, no offence will have been committed. Accordingly, another person involved in making the film will also not have been involved in the commission of an offence and, therefore, cannot be held liable under the complicity provisions.

20.4.1 Withdrawal from an offence

The common law recognises that a person may, in certain circumstances, take steps to withdraw from the commission of an offence.
 Withdrawing from an offence involves effectively undoing, or removing the effect of, the person’s prior contribution to the commission of an offence. For example, a person may effectively countermand his or her earlier encouragement, or a person may call the police to foil the commission of an offence. 

The common law test may apply differently depending upon whether a person has aided and abetted, counselled or procured, or been involved in a joint common enterprise. The greater a person’s involvement in an offence, the more the person will need to do to effectively withdraw from that offence. 

New section 324(2) recognises that in certain circumstances, a person who would otherwise be taken to have been involved in the commission of an offence, may withdraw their involvement from that offence. As the note to this subsection indicates, the common law will continue to apply to determine what constitutes an effective withdrawal. (The reforms abolish other aspects of the common law on complicity – see new section 324C.)

This aspect of the new provisions differs from the Weinberg Report recommendation, which would have codified the law on withdrawal, and required the person to take all reasonable steps to prevent the commission of the offence. The ‘all reasonable steps’ requirement may be unduly harsh in operation on a person who was only minimally involved in the commission of the offence (e.g. a person who only encouraged another person to commit an assault). By requiring a person to effectively undo their prior contribution, the common law on withdrawal is more flexible and applies more fairly, as it ties the requirements of withdrawal to what the person has previously done to encourage or facilitate the offence. 

Rather than attempt to codify the common law on withdrawal (which, as noted above, may apply differently to the different forms of complicity), the new provisions retain this aspect of the common law. This will ensure that the flexibility of the common law continues to apply. 

20.4.2 Exception if the offence is intended to benefit or protect the person

New section 324(3) provides that this section does not impose liability on a person for an offence that is intended to benefit or protect that person. This provision is based on terminology used in section 11.5(4)(b) of the Commonwealth Criminal Code,
 and in the draft provision suggested by the New South Wales Law Reform Commission in its report on Complicity.
 It makes clear, for example, that a child who is the victim of incest is not complicit in that offence. While it is unlikely that such a person would be prosecuted in such circumstances, this exception is appropriate as a matter of policy.
20.5 Other offenders need not be prosecuted or found guilty – New section 324A

New section 324A provides that a person who is involved in the commission of an offence may be found guilty of the offence whether or not any other person is prosecuted for, or found guilty of, the offence. However, as required by new section 324(1), the prosecution would still have to prove that an offence was in fact committed. 
20.6 Offender’s role need not be determined – New section 324B

New section 324B provides that a person may be found guilty of an offence by virtue of new section 324 if the trier of fact is satisfied of the person’s guilt either as the person who committed the offence or as a person involved in the commission of the offence, but is unable to determine which applies. This provision is modelled on section 11.2(7) of the Commonwealth Criminal Code and the draft provision suggested by the New South Wales Law Reform Commission in its report on Complicity.

20.7 Abolition of certain aspects of the common law – New section 324C

New section 324C abolishes certain aspects of complicity at common law. In particular, it abolishes the common law in relation to aiding, abetting, counselling or procuring the commission of an offence, and the doctrines of acting in concert, joint criminal enterprise and common purpose (including extended common purpose).

Extended common purpose is a highly problematic doctrine, both from a practical and theoretical viewpoint (see [2.171]–[2.202] of the Weinberg Report). It has been extensively criticised for providing that a person may be guilty of murder when they only foresaw the possibility (not the probability) that a person might kill another person in the course of committing another offence. Under the new provisions, such a person could still be guilty of manslaughter, but not murder. 

The note to new section 324C makes clear that this section does not abolish the common law in relation to the circumstances in which a person may withdraw from an offence in which the person would otherwise be complicit. See also new section 324(2), which is discussed above.
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