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The Criminal Procedure Act 2009 (the Act) consolidates 
and reforms Victoria’s main criminal procedure laws.  
The Act makes substantive changes and improvements 
to pre-trial, trial, and appeal procedures for both 
summary and indictable offences. In addition, the  
Act modernises language, abolishes redundant 
and obsolete laws and harmonises procedure and 
terminology across jurisdictions. 

The Criminal Procedure Amendment (Consequential and 
Transitional Provisions) Act 2009 makes consequential 
amendments to implement these reforms and introduces 
a new Children’s Court criminal appeals framework 
based on the appeals framework in the Act.

The Justice Legislation Amendment Act 2010 makes 
further amendments to the Criminal Procedure Act 2009, 
many of which are referred to in this publication.

The Criminal Procedure Act 2009 – A Brief Introduction 
provides an overview of these key changes to criminal 
procedure. It contains summaries of new or significantly 
changed processes and is intended to operate as a 
companion resource to the Criminal Procedure Act 
2009 – Legislative Guide. The Guide provides a detailed 
analysis of the Act and each of its sections, including 
legislative history, diagrams and discussion of how each 
section works and interrelates with other parts of the 
Act. The Guide also includes two ready reckoners, which 
trace the connections between individual sections of the 
Act and previous laws.

This Brief Introduction is a short and more easily 
accessible way to find out about the main changes to 
criminal procedure. However, it is not a substitute for the 
Guide, which is a more substantial and comprehensive 
resource. The Guide is particularly helpful in relation to 
more difficult issues or where more detailed information 
about the new laws is required. 

In the Act, there are some matters of general application 
and some matters that are specific to the particular 
jurisdiction or process concerned. Both the Guide and 
this Brief Introduction are similarly structured. General 
matters are dealt with first, followed by sections on 
changes to summary procedure, committals, trials on 
indictment and appeals. 

This Brief Introduction includes the Attorney-
General’s Second Reading Speeches for the Criminal 
Procedure Bill and the Criminal Procedure Amendment 
(Consequential and Transitional Provisions) Bill and lists 
additional resources that may assist anyone seeking to 
understand the new laws. 

The Criminal Law – Justice Statement team in the 
Department of Justice has been responsible for the 
development of the Act, and has written and organised 
the publication of both the Guide and this Brief 
Introduction. All three documents are a testament to the 
skills, expertise and dedication of members of this team. 

GREG BYRNE
Director  
Criminal Law – Justice Statement

Preface



General  | 5

The Criminal Procedure Act 2009 (the Act) was passed 
by Parliament in February 2009. The Criminal Procedure 
Amendment (Consequential and Transitional Provisions) 
Act 2009 made important additions and amendments to 
the Act; both Acts commenced on 1 January 2010. 

The Act was developed in consultation with the Criminal 
Law Justice Statement Advisory Group which consists of 
the Courts, Directors of Public Prosecutions (State and 
Commonwealth), Victoria Legal Aid, Victoria Police, Law 
Institute of Victoria, Victorian Bar, Department of Premier 
and Cabinet. In addition, several Specialist Advisory 
Groups, which included key stakeholders in the criminal 
justice system and other interested parties, considered 
specific issues in summary procedure and appeals to the 
Court of Appeal. 

The Act consolidates criminal procedure laws previously 
contained in four separate Acts (Crimes Act 1958, 
Crimes (Criminal Trials) Act 1999, Evidence Act 1958 and 
the Magistrates’ Court Act 1989). As far as is possible, 
the Act adopts a chronological approach which walks 
the reader through the whole of the criminal process 
from the commencement of a proceeding, through the 
hearing process to appeal processes, under the following 
Chapter headings:

• Chapter 1 – Preliminary

• Chapter 2 – Commencing a Criminal Proceeding

• Chapter 3 – Summary Procedure

• Chapter 4 – Committal Proceeding

• Chapter 5 – Trial on Indictment

• Chapter 6 – Appeals and Cases Stated

•  Chapter 7 – Reference to Court of Appeal on Petition 
of Mercy

•  Chapter 8 – General (conduct of proceeding, service, 
witnesses, costs) 

•  Chapter 9 – Repeals and Consequential and  
Other Amendments 

• Chapter 10 – Savings and Transitional Provisions 

There are also four Schedules to the Act: 

•  Schedule 1 – Charges on a Charge-Sheet  
or Indictment

•  Schedule 2 – Indictable Offences that may be Heard 
and Determined Summarily

• Schedule 3 – Persons who may Witness Statements

• Schedule 4 – Savings and Transitional Provisions

There are a number of important changes to the 
drafting of the Act. The Act modernises language and 
harmonises laws to be consistent across jurisdictions:

•  It removes old fashioned language (including Latin and 
Norman French).

•  It removes old fashioned drafting styles and uses a 
modern drafting style to make the law clearer and 
more accessible.

•  It rationalises criminal procedure to be clear and simple 
and to reflect existing good practices.

•  It makes sure that processes and language are  
the same irrespective of which court you are in  
(e.g. a person charged with a crime is the ‘accused’  
in all courts). 

•  It abolishes redundant and obsolete laws, for example, 
the grand jury procedure. 

The Act takes a new approach to articulating procedural 
issues such as:

•  whether an order can be made on the application of a 
party or on the court’s own motion

•  the entitlement for each party to be present and to  
be heard 

• the requirement to give notice to another party

• whether an application may be made orally. 

Previously, a small number of provisions expressly 
articulated some or all of these procedural requirements; 
however, the vast majority did not. The Act adopts 
a consistent approach. These kinds of procedural 
protections will apply in accordance with the principles of 
procedural fairness. Therefore, they are not referred to in 
the Act unless there is a special reason for doing so.

General

Introduction to the  
Criminal Procedure Act 2009
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The Act also makes substantive changes and 
improvements to criminal procedure:

•  Notice to appear, preliminary brief and summary 
case conference procedures are now available in the 
Magistrates’ Court.

•  The Act changes pre-hearing disclosure in summary 
proceedings to create a more streamlined process. 

•  The Act allows the County Court and Supreme Court 
to easily deal with summary offences that are related to 
indictable offences being heard in those courts. 

•  In jury trial proceedings the Act clarifies when a 
trial commences, encourages pre-trial issues to be 
identified and determined as early as possible, allows 
written guilty pleas and streamlines court procedure 
during trial.

•  The Act makes changes to appeals including a 
new interlocutory appeals framework. This will 
allow important issues to be appealed before trial. It 
also creates new simpler tests for appeals against 
conviction and sentence.

•  The Act reduces the time limit for commencement of 
proceedings for a summary offence in the Children’s 
Court from 12 months to 6 months.

•  The Act allows the Magistrates’ Court and the 
Children’s Court to hold joint committals for a child and 
adult co-accused.

•  New service provisions create a consistent set of rules 
for service of all documents in criminal proceedings. 

•  The Act uses consistent time limits and consistent 
descriptions of those time limits. 

•  The Act introduces a consistent approach to the 
maximum limit on fines for indictable offences heard 
and determined summarily.

•  The Act improves special procedural and evidentiary 
provisions that apply to sexual offence and family 
violence cases (including cross-examination about 
prior sexual history, cross-examination of protected 
witnesses and special hearings). It introduces new 
provisions to allow evidence of a witness in a sexual 
offence trial to be recorded and used if needed at a 
subsequent trial. 

Resources Available
A number of resources have been developed to assist 
anyone seeking to navigate and understand the  
new legislation. 

Legislative Guide
The legislative guide is intended to assist those who will 
use and work with the Act. The guide explains how the 
Act will operate and provides detailed information about 
each section of the Act. The structure of the legislative 
guide mirrors the structure of the Act. The guide provides 
an overview of each chapter of the Act and for each 
section of the Act, information is explained under the 
following headings:

• Overview

• Legislative History

• Relevant Rules/Regulations/Forms 

• Discussion.

Flowcharts are included to assist the reader in following 
processes and connections between Chapters, Parts, 
Divisions and sections. 

The guide will be available for purchase in hardcopy 
through the Information Victoria Bookstore and the Law 
Institute Victoria Bookshop.

The guide will also be available on the Department of 
Justice website as a free online resource.

Ready Reckoners

Ready Reckoner – Previous Law to Criminal 
Procedure Act 2009

This ready reckoner links relevant provisions in the 
Crimes Act 1958, Crimes (Criminal Trials) Act 1999, 
Magistrates’ Court Act 1989 and Evidence Act 1958 
to the corresponding new provisions in the Act. It also 
indicates, in broad terms, the level of change made to a 
particular provision by the new Act.

Ready Reckoner – Criminal Procedure Act 2009  
to Previous Law

This ready reckoner links provisions in the Act to previous 
legislation (if applicable) that it re-enacts and indicates, 
in broad terms, the level of change made to a particular 
provision by the Act. 
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Other Resources
Other resources that may be of assistance in 
understanding the Act include the Attorney General’s 
Second Reading Speeches, Statements of Compatibility 
and Explanatory Memoranda for the Criminal 
Procedure Bill and the Criminal Procedure Amendment 
(Consequential and Transitional Provisions) Bill. 

The Judicial College of Victoria’s Victorian Criminal 
Proceedings Manual is available at www.judicialcollege.
vic.edu.au.

A ‘best practice guide’ has been developed concerning 
changes in summary criminal procedure resulting from 
the reforms. This helpful resource outlines how the 
system works, what constitutes best practice within the 
new system, what is expected of the prosecution and the 
defence and how the court will operate. It also contains 
examples of best practice in relation to preliminary briefs 
of evidence. The Best Practice Guide is available at 
www.magistratescourt.vic.gov.au.

Related Links

Department of Justice – www.justice.vic.gov.au

Law Institute Victoria – www.liv.asn.au

Judicial College Victoria – www.judicialcollege.vic.edu.au

The Victorian Bar – www.vicbar.com.au 

Related Publications

Department of Justice – Evidence Ready Reckoner

Judicial College – Victorian Criminal Proceedings Manual

Judicial College – Uniform Evidence Manual 
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Old Terminology New Terminology Relevant Chapters/Sections Comments

Attend/appear N/A Throughout the Act. See 
particularly sections 328–330.

‘Attend’ is used to indicate 
physical presence and  
‘appear’ is used to indicate  
a party need not attend if  
they are represented.

Autrefois convict Previous conviction Section 220(1). Modernising Norman French.

Autrefois acquit Previous acquittal Section 220(2). Modernising Norman French.

Brief of evidence Full brief Throughout Chapters 2 and 3, 
but mainly sections 39–41.

Although based on the brief 
of evidence, the full brief also 
includes material previously in a 
request under Schedule 2 of the 
Magistrates’ Court Act 1989.

Charge (1) Charge-sheet Throughout the Act, particularly 
Chapters 2, 3 and 4.

‘Charge-sheet’ is now used to 
describe the document on which 
charges are recorded.

Charge (2) Charge Throughout the Act, particularly 
Chapters 2, 3 and 4.

‘Charge’ now refers to individual 
entries on a charge-sheet.

Count Charge Throughout Act, particularly 
Chapter 5 and Schedule 1.

Indictments and charge-sheets 
now contain ‘charges’. This 
change mainly affects trial courts.

Defendant Accused Throughout the Act, particularly 
Chapters 2, 3 and 4.

‘Accused’ has always been 
used in trial courts. Now used in 
Magistrate’s Court as well.

Further presentment Criminal record Sections 244 and 245. This description is now 
consistent between jurisdictions. 
See also sections 77 and 78.

Nolle prosequi Discontinue a 
prosecution

Part 5.4. DPP’s common law power has 
been codified and modernised.

Outline of evidence Preliminary brief Throughout Chapters 2 and 3, 
but mainly sections 35–38. 

Although based on the ‘outline 
of evidence’, there are also 
substantive changes.

Presentment Indictment Throughout the Act, particularly 
Chapter 5.

Grand jury indictments 
have been abolished and 
‘presentments’ are no longer 
referred to.

Pre-trial judgment, 
order, ruling, decision 
etc

Interlocutory decision Throughout Chapters 5 and 6, 
particularly sections 295–301.

Use of ‘decision’ as a catch-
all term is designed to remove 
technicalities from determining 
when an interlocutory appeal  
is available.

Quash Set aside Throughout the Act, particularly 
Chapter 6.

Quash and set aside have the 
same meaning at common law. 
Set aside is used for consistency 
and transparency.

Solicitor Legal practitioner Throughout the Act. Consistent with Legal Profession 
Act 2004. 

The Act introduces changes to certain terminology used 
in criminal proceedings. In some cases the changes are 
designed to create consistency across jurisdictions and  

in others, the changes modernise outdated language. 
The following table sets out the key changes.

Changes in Terminology
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Topic Section 
of the Act

Old Time Limit New Time Limit Comments

Application by informant 
for extension of return 
date

19(1)(b) 
and (2)(b)

1 month after 
return date 

28 days after return 
date

Time for disclosure of 
full brief in summary 
proceedings

39(1) 10 days before 
summary hearing

14 days before 
contest mention or 
contest

Request for disclosure of 
additional material 

43(3) 10 days before 
mention

7 days before contest 
or contest mention

Time limit for determining 
committal proceeding for 
sexual offence

99(2) 60 days after the 
final committal 
mention 

2 months after 
the final committal 
mention

Informant to file hand-up 
brief and give to DPP

109 5 days after service 
on the accused

7 days after service 
on the accused

Informant to file plea brief 
and give to DPP

116(4) 5 days after service 
on the accused

7 days after service 
on the accused

Notice of alibi to be given 
to DPP

190(2) 10 days after 
committal for trial

14 days after 
committal for trial

DPP to file indictment 
(general requirement)

163(1) Within 6 months 
after committal 
for trial and not 
less than 14 days 
before the first 
directions hearing

Within 6 months after 
committal for trial

Legislative requirement to 
serve 14 days before the 
first directions hearing has 
been removed 

DPP to file indictment 
(sexual offence where the 
complainant is a child or 
cognitively impaired)

163(2) Within 14 days 
after committal for 
trial

Within 14 days after 
committal for trial

DPP to file indictment 
(sexual offence where the 
complainant is not a child 
or cognitively impaired)

163(3) Within 28 days 
after committal for 
trial

Within 28 days after 
committal for trial

Accused to file notice of 
appeal to County Court

255(1) 30 days after 
sentencing in 
Magistrates’ Court

28 days after 
sentencing in 
Magistrates’ Court

An extra 7 days is now 
given for service – see 
section 255(2)

DPP to file notice of 
appeal to County Court

258(1) 30 days after 
sentencing in 
Magistrates’ Court

28 days after 
sentencing in 
Magistrates’ Court

An extra 7 days is now 
given for service – see 
section 258(2)

Time to file notice of 
appeal to Supreme Court 
on question of law 

272(3) 30 days after 
order made in 
Magistrates’ Court

28 days after order 
made in Magistrates’ 
Court

An extra 7 days is now 
given for service – see 
section 272(4)

Accused appeal against 
conviction to Court of 
Appeal

275(1) 30 days after 
sentencing in trial 
court

28 days after 
sentencing in trial 
court

An extra 7 days is now 
given for service – see 
section 275(2)

The Act changes some of the time limits that apply in 
criminal proceedings. This ensures that time limits are 
described consistently by unit (e.g. days, weeks and 
months). Time limits of 6 weeks or less are described in 
days, and all time limits beyond 6 weeks are described  
in months. 

Some time limits have also changed substantively. This 
is because the Act only refers to days in units of seven 
so that they will always equal a number of weeks (the 
exceptions are when the time limit is less than 7 days). 
This avoids time limits expiring on weekends. The following 
table sets out the changes to time limits in the Act.

Changes to Time Limits
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Before the Act, there were significant differences 
between the way in which service obligations were dealt 
with both between and within jurisdictions. Relevant 
provisions were found in statutes, regulations, court  
rules and practice notes. Now, Part 8.3 creates a 
consistent set of rules for service of all documents in 
criminal proceedings. 

This has been done in two ways. First, types of service 
obligations have been clarified. Second, the required 
mode of service is made explicit in provisions that require 
a document to be served.

The new approach in the Act
The new types of service obligations are:

• personal service

• ordinary service

• service on a body corporate

• service on the prosecution.

All provisions in the Act that require a document to be 
served were reviewed to determine whether personal 
service or ordinary service was appropriate, or whether 
service was on a body corporate or the prosecution. 
Processes which previously involved hybrid service 
methods were identified and changed, unless there was 
a compelling reason for a different approach.

As a general rule:

•  Personal service is required for service of an 
originating process such as a summons (section 16), 
direct indictment (section 171) or notice of appeal 
(section 258) and core documents (e.g. charge-
sheets, preliminary brief, full brief and hand-up brief). 

Where personal service is required, the provision 
expressly refers to that requirement and provides a 
cross reference to the relevant section (e.g. Copy 
indictment to be served, section 171). 

•  Sometimes personal service is required unless 
the informant is satisfied that ordinary service is 
appropriate. For example see the provisions dealing 
with service of a summons for a summary offence 
(section 17), service of a preliminary brief (section 36) 
and service of a full brief (section 40).

•  When service on the prosecution or a body corporate 
is required, a cross reference to the relevant section is 
included (e.g. Service of notice for a rehearing (section 
90) and Absent corporate accused to be notified of 
committal (section 148)).

Personal service
For clarity, the different methods of personal service 
have been included in a single section (see section 391). 
This section uses the term ‘giving’ instead of ‘delivering’ 
to avoid ambiguity. It also excludes the ability to leave 
a document at a last known business address as a 
way of personally serving a document. This change 
was made because there was no requirement (or even 
likelihood) that the person who received the document 
at the business address knew the person being served 
and there was a risk that it would not be brought to the 
attention of the person being served. The change does 
not remove the ability to locate the person at their place 
of business and give them the document or leave it in 
their presence. It also remains open to the prosecution to 
seek an order for substituted service at a person’s place 
of business, if required. 

Topic Section 
of the Act

Old Time Limit New Time Limit Comments

Accused appeal against 
sentence to Court of Appeal

279(1) and 
284(1)

30 days after 
sentencing in trial 
court

28 days after 
sentencing in trial court

An extra 7 days is now given 
for service – see sections 
279(2) and 284(2)

DPP appeal against 
sentence to Court of Appeal

288(1) 30 days after 
sentencing in trial 
court

28 days after 
sentencing in trial court

An extra 7 days is now given 
for service – see section 
288(2)

Serving DPP appeal against 
sentence to Court of Appeal 
– failure to fulfil undertaking

292(2) No time limit 14 days after notice of 
appeal filed

There is no time limit for filing 
the notice of appeal – see 
section 292(1)

Filing a charge-sheet for 
a summary offence in the 
Children’s Court

429 Within 12 months 
of the date of the 
alleged offence

Within 6 months of 
the date of the alleged 
offence

Exceptions to the time limit 
apply – see section 344A(1)
(a), (b) and Part 4 of Schedule 
3 of the Children Youth 
and Families Act 2005 and 
sections 40AA and 53(2) of 
the Infringements Act 2006

Changes to Service
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Ordinary service
Ordinary service is the default method of serving a 
document unless service is expressly required to be 
personal service or is being effected on the prosecution 
or a body corporate. 

The Act makes it clear that pre-paid post is sufficient 
for ordinary service and provides clearer processes for 
ordinary service on a person’s legal practitioner.

Service on a body corporate
The modes of service have been extended and refined 
to make them consistent with the way in which bodies 
corporate are served in the legislation that creates them. 
That is, for companies and registered bodies, service may 
be effected in accordance with section 109X or section 
601CX of the Corporations Act 2001 and, for incorporated 
associations, in accordance with the section 48 of the 
Associations Incorporations Act 1981. Otherwise, service 
must be effected in accordance with the default provision 
(section 393(4)) which allows service of a document to be 
effected by leaving it at or sending it by ordinary pre-paid 
post to the registered office or principal place of business 
of the body corporate or by serving it on the accused’s 
legal practitioner or nominated representative. 

Service on the prosecution
The Act creates a new category for service on the 
prosecution as the personal service and ordinary service 
provisions do not work easily for service on an informant 
or the DPP. For an informant, service can be effected by:

•  personally giving a copy of the document to the 
informant, or to any person representing the informant 
at a hearing concerning the charge

•  in any of the ways nominated by the informant in the 
charge-sheet (e.g. ordinary post, email or fax)

•  in any other way agreed between the accused and  
the informant. 

Service of a document on the DPP can be effected by:

•  personally giving a copy to a person representing the 
DPP at a hearing concerning the charge

•  leaving a copy at the OPP with a person who appears 
to work there

•  sending a copy by prepaid ordinary post, fax or email 
addressed to the DPP at a business address, fax 
number or email address nominated by the DPP

•  delivering a copy addressed to the DPP into facilities 
for the reception of document exchange (if the DPP 
has DX facilities)

•  in any other way agreed between the accused and  
the DPP. 

Service on a legal practitioner
The accused’s legal representative may give notice to the 
informant or prosecution that (where they have instructions 
to do so) they will accept service of documents required to 
be personally served on their client.

In line with the more formal requirements of personal 
service (as opposed to ordinary service discussed 
in relation to section 394), this section provides the 
following ways of serving the legal practitioner:

•  giving a copy of the document personally to the  
legal practitioner

•  leaving a copy of the document at the legal 
practitioner’s ordinary place of business with a person 
who appears to be employed by the legal practitioner 
or by the employer of the legal practitioner

•  sending it by registered post to the ordinary business 
address of the legal practitioner.

Modern methods of service
The Attorney-General emphasised in his Second Reading 
Speech that the Act “provides a flexible approach 
to service” by enabling modern means of electronic 
communication to be utilised and by recognising that 
the parties may agree on other ways of effecting service. 
The Act expressly provides for service via email and 
document exchange (see sections 392 and 394).

These provisions operate in addition to sections 8(1) and 
10(1) of the Electronic Transactions (Victoria) Act 2000. 
These sections provide that if a person is required to give 
information in writing or to produce a paper document, 
electronic communication can be used if the information 
will be readily accessible to the recipient (e.g. the person 
has a computer or fax machine) and the person consents 
to receiving information electronically. The requirement 
to serve the document is taken to have been met if the 
person gives the information by means of an electronic 
communication in accordance with this Act. 

Substituted service
Where substituted service is ordered, the mode of service 
will vary according to the circumstances of the case (see 
section 397). Some usual types of orders are by post or 
newspaper advertisement. More recently, the advent of 
social networking sites, such as Facebook, could provide 
a mode of substituted service.

Evidence given to the court should show the practical 
impossibility of personal (or other required method of) 
service. It must also clearly show that the alternative 
method of service will mean the process is likely to reach 
the accused or come to their notice. 

The following table sets out how the different methods of 
service can be carried out under the Act.
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If ordinary 
service is 
required

If personal 
service is 
required

If personal 
service is 
required, 
service on 
lawyer 

If service on 
company is 
required*

If service on 
OPP/DPP is 
required

If service 
on the 
informant is 
required

Can I give 
a copy to 
person?

Yes (see section 
395)

Yes (see 
section 391(2)
(a) and (b))

Yes (see 
section 
391(4)(a))

No Yes (see section 
392(3)(a))

Yes (see 
section 
392(2)(a))

Can I leave 
a copy at 
address 
with another 
person?

Yes (see section 
395)

Yes (see 
section 391(2)
(c))

Yes (see 
section 
391(4)(b))

Yes (see 
section 393(4)
(a))

Yes (see section 
392(3)(b))

Yes (see 
section 
392(2)(d))

Can I send 
by ordinary 
post?

Yes – to lawyer 
(see sections 
394(1)(b) and 
395)

No – but if in 
detention may 
use registered 
post (see 
section 391(3))

No – but 
may use 
registered 
post (see 
section 
391(4)(c))

Yes (see 
section 393(4)
(b), or to 
lawyer section 
393(4)(c))

Yes (see section 
392(3)(c) for 
OPP and section 
392(3)(d) for DPP)

Yes (see 
section 
392(2)(b)

Can I use 
another 
method of 
service?

Yes – if agreed 
(see section 
394(c))

No No Yes – if 
nominated 
in writing by 
representative 
(see section 
393(4)(d))

Yes – if agreed 
(see section 
392(3)(f))

Yes – if 
agreed (see 
section 
392(2)(e))

Is electronic 
service 
(including 
fax or email) 
allowed?

Yes – if agreed, 
document is 
electronically 
accessible 
and person 
consents** (see 
section 394(c))

No No Yes  – if 
nominated 
in writing by 
representative 
(see section 
393(4)(d))

Yes** (see section 
392(3)(e)) DPP 
may nominate 
address (see 
section 172)

Yes** (see 
section 
392(2)(c))
Informant 
may 
nominate 
address (see 
section 18)

Is service by 
document 
exchange 
allowed?

Yes – if the 
person to 
be served is 
represented 
by a legal 
practitioner who 
has DX facilities 

No No Yes  – if 
nominated 
in writing by 
representative 
(see section 
393(4)(d))

Yes – if DPP has 
DX facilities (see 
section 392(3)
(da))

Yes – if 
agreed (see 
section 
392(2)(e))

Can I send 
to another 
agreed 
address?

Yes (see section 
394(c))

N/A N/A Yes (see 
section 393(4)
(d))

Yes – DPP may 
nominate another 
address (see 
section 392(3)(d))

Yes (see 
section 
392(2)(e))

Can the 
other person 
nominate an 
address for 
service?

Yes – the last 
known address 
(see section 394 
(a))

N/A N/A Yes (see 
section 393(4)
(d))

Yes (see section 
392(3)(d))

Yes (see 
section 
392(2)(b))

* Refer to section 393(1), (2) or (3) for service under the Corporations Act or Associations Incorporations Act 1981.

** N.B. under the Electronic Transactions (Victoria) Act 2000 sections 8(1) and 10(1) if a person is required to give 
information in writing or to produce a paper document, electronic communication can be used if the information will 
be readily accessible to the recipient (e.g. the person has a computer or fax machine) and the person consents to 
receiving information electronically. The requirement to serve the document is taken to have been met if the person 
gives the information by means of an electronic communication in accordance with this Act. 
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A court must have regard to an offender’s previous 
character for the purpose of sentencing (see section 
5(2)(f) of the Sentencing Act 1991). Factors that must 
be considered in determining ‘character’ include the 
number, seriousness, date, relevance and nature of any 
previous findings of guilt or convictions of the offender 
(see section 6(a) of the Sentencing Act 1991). 

The Act defines criminal record (in section 3) as “a 
document that sets out all previous convictions of the 
person alleged by the prosecution…”. It also specifies 
what must be contained in the document (see sections 
77 and 244) and the procedure for proof of previous 
convictions by criminal record. A criminal record does not 
include a subsequent conviction. 

The definition of previous conviction includes a prior 
conviction or a finding of guilt by a court. It expressly 
excludes previous convictions that have been set aside, 
namely those which have been:

• set aside on appeal

•  entered in the Magistrates’ Court but not recorded in 
the County Court as the result of a successful appeal

•  set aside for the purposes of a rehearing in the 
Magistrates’ Court. 

The prosecution retains a discretion not to include prior 
convictions in a criminal record if they are, for example, 
old, minor or otherwise not relevant. 

A criminal record must also comply with the 
requirements of section 77 of the Act if the case is 
a summary proceeding in the Magistrates’ Court, 
or section 244 if it is for an indictable offence in the 
Supreme Court or County Court.

The criminal record replaces the practice of:

• handing up ‘priors’ in the Magistrates’ Court

•  alleging prior convictions in a ‘further presentment’ 
previously found in section 376 of the Crimes Act 1958. 

Who may sign a criminal record?
Section 77(3) requires a criminal record to be signed 
by a member of the police force, a Crown Prosecutor 
or a member of staff of the Office of Public Prosecutions 
who is a legal practitioner or a public official. This is 
to ensure that there is a level of quality control over the 
content of criminal records. This requirement is new, 
and is intended to ensure that a criminal record has 
been checked and is accurate before it is used in a 
proceeding. The signature is all that is required. It need 
not be accompanied by a declaration or attestation of 
any kind.

There are different categories of people authorised 
to sign a criminal record. This provides the flexibility 
necessary for the range of prosecutions conducted in 
Victoria. For instance, in a summary proceeding where a 

police officer is the informant, the criminal record could 
be signed by any member of the police force (including 
the informant), or by a legal practitioner who is entitled 
to represent the informant or a public official. If there was 
an appeal under Chapter 6.1 of the Act, on the rehearing 
the criminal record used in the Magistrates’ Court could 
be used in the County Court appeal. In addition, as the 
Director of Public Prosecutions conducts the appeal for 
the prosecution, a Crown Prosecutor, a legal practitioner 
from the Office of Public Prosecutions or a public official 
(which also includes some staff at the Office of Public 
Prosecutions who are not legal practitioners) could also 
sign the criminal record. 

Paragraph (d) of section 77(3) is of particular use where 
the informant is not a member of the police force. For 
instance, the informant might be from WorkSafe, the 
Environment Protection Authority, the Transport Accident 
Commission, the RSPCA or from local government. In 
these cases, a public official or a legal practitioner who 
is entitled to represent the informant may also sign the 
criminal record. 

When may a criminal record  
be filed?
The Magistrates’ Court process (see section 78 of the 
Act) operates on the assumption that the criminal 
record will be given to the court immediately following 
a guilty plea or finding of guilt, and before sentencing. 
Further, details of any previous convictions known to 
the prosecution will have been provided to the accused 
as part of pre-hearing disclosure under sections 37(1)(e) 
and 41(1)(c). 

This differs from County Court and Supreme Court 
process as set out in section 245 of the Act. That section 
allows the prosecution to file a criminal record at any time 
between the filing of the indictment and commencement 
of the sentencing hearing. This section makes it clear 
that a criminal record may only be provided to the court 
after guilt is established. This differs from the summary 
jurisdiction where a Magistrate is charged with the dual 
responsibility of determining guilt (where the accused 
pleads not guilty) and imposing sentence. 

How may previous convictions  
be admitted?
In the Magistrates’ Court, section 78 permits the 
accused’s legal practitioner to admit a previous 
conviction set out in the criminal record on the accused’s 
behalf. A legal practitioner cannot admit a previous 
conviction on the accused’s behalf in the County Court 
or the Supreme Court. However, section 245(4) allows for 
previous convictions on a criminal record to be admitted 
orally or in writing. The ‘in writing’ requirement would be 
satisfied by the accused signing a copy of the criminal 
record itself with an acknowledgment of its correctness.

Criminal Record
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Part 8.2 of the Act deals with rules and procedure 
relating to the evidence of certain witnesses in sexual 
offence and family violence proceedings.

Sexual offence is defined in section 3 of the Act. The 
definition has been broadened from its previous definition 
in section 3 of the Evidence Act 1958 to include the 
sexual servitude offences in subdivision (8EAA) of Part I 
of the Crimes Act 1958.

Part 8.2 of the Act re-enacts sections 37A—37E, 
41A—41E and 41G and 41H of the Evidence Act 1958. 
Given their relevance to procedure in summary hearings, 
committal proceedings and trials these sections are 
more appropriately located in the Act. The Evidence Act 
1958 sections were repealed by the Criminal Procedure 
Amendment (Consequential and Transitional Provisions) 
Act 2009.

The new approach in the Act 
Part 8.2 restructures the sections into Divisions and, 
for each Division, clarifies the categories of witnesses, 
the offences and the stage of a criminal proceeding to 
which they apply. Where possible the sections have been 
reorganised and simplified. The Divisions in this Part are:

• Division 1 – Guiding principles

• Division 2 – Evidence concerning complainant

• Division 3 – Cross-examination of protected witness

•  Division 4 – Alternative arrangements for giving 
evidence

•  Division 5 – Use of recorded evidence-in-chief of 
children and cognitively impaired witnesses in sexual 
offence and assault matters

•  Division 6 – Procedure and rules for children and 
cognitively impaired complainants

•  Division 7 – Admission of recorded evidence of 
complainant in sexual offence matters

•  Division 8 – Miscellaneous.

Division 2 largely re-enacts section 37A of the Evidence 
Act 1958. However, the structure has been overhauled 
so that it follows a clear, logical sequence. It also:

•  clarifies that the provisions apply to  
summary proceedings 

• provides a new definition of sexual history evidence

•  provides clearer time limits for filing and serving an 
application for leave to cross-examine the complainant, 
or to call evidence, as to the sexual activities of  
the complainant

•  clarifies that the requirement for leave does not apply 
to evidence regarding the alleged offence itself (i.e. 
the prosecution does not need leave to call evidence 
about the alleged offence and the defence does not 
need leave to cross-examine the complainant about 
the alleged offence)

•  replaces the ‘exceptional circumstances test’ in section 
37A with the ‘interests of justice’ test for allowing an 
application for leave out of time or an application that is 
not in writing (sections 345 and 347).

Division 4 of Part 8.2 consolidates overlapping Evidence 
Act 1958 sections 37C, 37CAA and 41E (which relate 
to alternative arrangements) into a single Division that 
applies to all categories of witnesses.

Division 4 applies to:

a sexual offence

• an offence which consists of family violence within the 
meaning of the Family Violence Act 2008

•  the summary offences of obscene, indecent and 
threatening language and behaviour and obscene 
exposure.1 

The third set of offences may involve inappropriate 
sexual conduct. Therefore, the alternative arrangements 
provisions are available to the Court to use when it 
considers appropriate.

The use of alternative arrangements is generally 
discretionary (section 360). However, if the witness is a 
complainant and the offence is a sexual offence, the 
court must direct that the complainant give evidence by 
CCTV unless the prosecution makes an application that 
the complainant give evidence in court and the court 
makes such an order (section 363). 

Division 5 enables evidence of a witness who is a child 
or who is cognitively impaired to be recorded in a formal 
police interview and then used in court as evidence-in-
chief. In practice, the recording is known as VATE (video 
audio taped evidence). The recording of the witness’s 
evidence is conducted as an interview with an approved 
police officer. The Criminal Procedure Regulations 
2009 regulate the making, use, possession, storage, 
access to and destruction of Division 5 recordings (VATE 
recordings). 

Division 6 provides special rules and procedure specific 
to children and cognitively impaired complainants. The 
special hearings provisions were introduced in 2006 to 
implement recommendations made by the VLRC in its 
Final Report, Sexual Offences: Law and Procedure. 

1.  This was inserted by the Justice Legislation Amendment Act 2010.

Witnesses in Sexual Offence and  
Family Violence Proceedings
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The VLRC found that giving evidence by CCTV was 
insufficient to minimise the stress experienced by child 
complainants. The VLRC also found that the long delays 
between the commencement of a proceeding and trial 
prolonged a child’s trauma and stress.

In addition, in Division 6:

•  section 371 provides that the power to extend the time 
for holding a special hearing may also be exercised by 
the court to extend time after the expiry of the time limit 

•  section 373 clarifies that special hearings may be held 
in trial proceedings (but not in summary proceedings) 
and includes a requirement that the evidence be ‘the 
best available record’ (i.e. an audiovisual recording 
unless there are exceptional circumstances 

•  section 377 provides an exception to the hearsay rule 
where a child has made a previous representation. 
It is broader than the exception to hearsay evidence 
provided in section 66 of the Evidence Act 2008. 
Section 66 relates to a person who has made a 
previous representation and is available to give 
evidence about an asserted fact. Section 377 is 
broader as it also applies to witness’s evidence given in 
support of a child complainant’s credibility 

•  section 377 does not include section 41D(5) of the 
Evidence Act 1958, which was a confusing jury 
direction that was required to be given in relation to 
evidence of previous representations made by a child 
complainant in proceedings for a sexual offence.

New Division 7 – Recorded evidence
Division 7 is the only new division in Part 8.2. It 
broadens the availability of recorded evidence for use in 
subsequent sexual offence proceedings in the County 
Court and Supreme Court. 

Previously, only the evidence of a child or cognitively 
impaired complainant given at a special hearing could 
be recorded and used in subsequent proceedings. 
This meant that other complainants (including adult 
complainants and, potentially, child and cognitively 
impaired complainants who chose not to give evidence 
at a special hearing) could still be required to give 
evidence at trial and then at a subsequent trial following 
an appeal or a mistrial. 

Division 7 provides a way to minimise the stress and 
trauma to the complainant in having to give evidence on 
more than one occasion. It operates on the basis that a 
complainant at a trial in the County Court or the Supreme 
Court may give evidence using alternative arrangements 
(e.g. CCTV), and an audiovisual recording of this evidence 
can be made. The recording may then be admitted 
in a new trial following an appeal or in another trial or 
proceeding for the same charge or a charge for a related 
offence (e.g. following a mistrial). It may also be admissible 
in a civil proceeding arising from the same facts. 

However, unlike evidence given at special hearings, 
there is no presumption that a Division 7 recording 
will be admitted in a subsequent hearing. Rather, the 
prosecution must apply in writing, and the court must 
consider whether it is in the interests of justice, to admit 
the recording. In doing so, the court must have regard 
to a number of factors, including whether the accused 
would be unfairly disadvantaged by the admission of 
the recording and the availability and willingness of the 
complainant to give further evidence.

The court may admit the whole or any part of the 
recording and direct that the recording be altered to 
delete any part that is inadmissible. 

A complainant is not required to attend to give evidence 
in a subsequent trial if their recording is admitted unless:

•  the prosecution applies to enable the complainant  
to give direct testimony and the court directs that  
this occur

•  the court grants leave for the prosecution to cross-
examine the complainant.

This flexibility is important to ensure that the complainant 
is able to, or is required to, give evidence in appropriate 
circumstances and that recorded evidence can be used 
in a number of situations including:

•  where a jury is discharged without verdict when  
the complainant has commenced but not completed 
their evidence

•  where a jury is discharged without verdict after the 
complainant has completed their evidence in full 

•  where, on appeal, the Court of Appeal orders a new trial.

In each of these situations, it is also possible to edit the 
recording where, for instance, doing so will:

•  avoid repeating the evidence that led to the successful 
application to discharge the jury

•  remove evidence which has become irrelevant (e.g. 
where the Court of Appeal enters a judgment of 
acquittal for one offence and orders a new trial in relation 
to another offence to which the evidence relates).

Division 7 contains appropriate safeguards to ensure that 
the accused has a fair trial, including:

•  when deciding whether or not to admit the evidence, 
the court must consider whether the accused will  
be unfairly disadvantaged by the admission of  
the evidence

•  the court may allow the accused to apply for leave to 
conduct further cross-examination

•  if recorded evidence is admitted the judge must warn 
the jury not to draw any adverse inferences against the 
accused and not to give the recorded evidence any 
lesser or greater weight. 
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A statutory sentence indication process was introduced 
in Victoria by the Criminal Procedure Legislation 
Amendment Act 2008 and has been re-enacted without 
substantive change. 

Key features of the process

In the Magistrates’ Court

 Division 3 of Part 3.3 of the Act deals with sentence 
indications in summary hearings. 

 Section 60 provides that the Magistrates’ Court may give 
a sentence indication at any time during a proceeding 
for a summary offence or an indictable offence that 
may be heard and determined summarily, including at a 
mention hearing. This overcomes the previous limitation 
of adjourning to a contest mention for that purpose. 

 Section 61 sets out the effects of a sentence indication. 
In particular, that the indication is binding if the accused 
pleads guilty at the first available opportunity after it is 
given i.e. the court is not permitted to impose a “more 
severe type of sentence” than the one indicated.  

 An indication only binds the magistrate who gives it, and 
a decision to give or refuse to give an indication is final 
and conclusive. If the accused does not plead guilty 
in response to the indication but instead chooses to 
go ahead with the summary hearing, the hearing must 
be conducted before a different magistrate, unless the 
parties otherwise agree.  

 The sentence indication process in the Magistrates’ 
Court is less formal than in the County and Supreme 
Courts and is not subject to the same restrictions. 
For example, unlike the equivalent power in trial 
proceedings (in section 208(1)(a)), a sentence indication 
in the Magistrates’ Court can be given even if it is not 
requested by the accused (see section 337). 

In the County and Supreme Courts

 Part 5.6 of the Act provides for sentence indications in 
the County and Supreme Courts.

The key features of the process in trial proceedings are:

•  an indication may only be provided once, unless 
the prosecution agrees to a second or subsequent 
indication (section 208(1)(b))

•  an indication will only be given on the request of the 
accused (section 208(1)(a))

•  an indication will only be given with the consent of the 
prosecution (section 208(2))

•  the court has unfettered discretion to refuse to provide 
a sentence indication. If given, it is binding on the court 
and is not appealable or reviewable (sections 208(4) 
and 209(4))

•  an indication is limited to whether the accused will 
receive an immediately servable term of imprisonment 
(section 207)

•  if the accused pleads guilty at the first possible 
opportunity following an indication then the court is 
bound to follow the indication (section 209(1))

 The County Court has set out the process that both  
the prosecution and defence must follow in relation  
to the use of sentence indications in the County Court  
(see County Court Practice Note, PNCR 2-2010,  
4 January 2010).

The history
The background to this issue is contained in the 
Sentencing Advisory Council (SAC) discussion paper 
Sentence Indication and Specified Sentence Discounts, 
published in January 2007, and in SAC’s final report on 
the same topic in September 2007.  

SAC considered that the early identification of pleas  
of guilty is critical to reducing delay in the criminal justice 
system. A plea of guilty can also benefit victims of crime 
because it means they do not have to give evidence  
in court and the process of closure can be achieved 
more quickly. 

The purpose of a sentence indication is to clarify the 
accused’s prospects on sentence so that the accused 
can make an early decision about whether or not to 
plead guilty. Providing a transparent indication on a likely 
sentence outcome may assist an accused in deciding to 
plead guilty at an earlier stage in proceedings. 

Sentence indications, when combined with a requirement 
to articulate the discount given for a plea of guilty 
(see section 6AAA of the Sentencing Act 1991), were 
designed to enable and encourage an accused who was 
going to plead guilty in any event, to do so at an earlier 
stage in proceedings. 

Informal sentence indications have been available for 
contested summary matters in the Magistrates’ Court 
since 1993.  However, there was no legislative basis 
for this process until it was formalised by the Criminal 
Procedure Legislation Amendment Act 2008 (which 
inserted section 50A in the Magistrates’ Court Act 1989). 

The statutory scheme came into operation on 1 July 
2008 and was subject to a sunset clause on 30 June 
2010 to allow SAC to monitor and evaluate its operation. 

SAC released the monitoring report Sentence 
Indication: A Report on the Pilot Scheme in February 
2010. SAC found that the scheme was a success 
and recommended that it continue to operate in the 
County and Supreme Courts. Consistent with this 
recommendation, the sunset provision was repealed by 
the Justice Legislation Amendment Act 2010 allowing for 
the continued operation of the scheme.

Sentence Indication
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Transitional Provisions
Schedule 4 to the Act contains savings and  
transitional provisions.

The commencement day for the Act is 1 January 2010. 

Apart from Part 8.2, the Act generally applies to a 
criminal proceeding that commences on or after the 
commencement day, regardless of when the offence is 
alleged to have been committed. 

Section 5 of the Act sets out how a criminal proceeding 
is commenced.

Summary and committal 
proceedings (Chapters 2, 3 and 4)
Where a charge-sheet is filed or signed on or after the 
commencement day, the Act applies to the proceeding 
if it is either a summary proceeding or a committal 
proceeding. A notice to appear can also be used from 
the commencement day. 

A savings provision applies to a proceeding commenced 
before the commencement day (see section 26 of the 
Magistrates’ Court Act 1989). Part 4 of the Magistrates’ 
Court Act 1989 will continue to apply to that proceeding. 

The new process which provides for the transfer of 
related summary offences when an accused is 
committed for trial will apply to an accused who is 
committed for trial on or after the commencement day. 

Special transitional provisions apply where the 
jurisdictional maximum penalty for an indictable offence 
tried summarily has been changed. Some penalties have 
changed by operation of sections 112A and 113D of the 
Sentencing Act 1991 and Schedule 2 of the Act.

Section 138 of the Sentencing Act 1991 provides that 
the new jurisdictional maximum fine applies to a sentence 
imposed on or after the commencement day, irrespective 
of when the criminal proceeding commenced. 

Where the new jurisdictional maximum fine is increased:

•  If the Magistrates’ Court determined to grant 
a summary hearing for that offence before the 
commencement day, the previous maximum  
fine applies. 

•  If the court grants summary jurisdiction after the 
commencement day, the new jurisdictional maximum 
fine applies.

If the new jurisdictional maximum fine is reduced,  
that new fine applies irrespective of whether the 
court granted summary jurisdiction before or after the 
commencement day. 

Trial on indictment  
(Chapters 2 and 5)
Chapter 5 applies to any proceeding where the accused 
is committed to stand trial, or is directly indicted on or 
after the day. This transitional provision is of broad (and 
ongoing) application. It applies to all new matters. 

Chapter 2 is also relevant to trial on indictment because 
the Act operates on the basis that there is one criminal 
proceeding, which commences (usually) when a charge-
sheet is filed (see section 5 of the Act). 

There are several exceptions to this general transitional 
provision which mean that some provisions apply more 
quickly. On and from the commencement day:

•  The County Court or Supreme Court may transfer an 
indictable offence back to the Magistrates’ Court in 
certain circumstances (see section 168). 

•  The accused may plead guilty in writing under the  
new process provided in the Act (see section 216).  
In this situation the presentment is treated as if it were 
an indictment.

•  A judge may enter a finding of guilty or not guilty in 
certain circumstances, even where a jury is in charge 
(see section 241).

A savings provision applies where an accused who  
was committed for trial, or was given notice of trial,  
or a notice of intention to prefer a presentment, before 
the commencement day. In particular, the Crimes Act 
1958, Crimes (Criminal Trials) Act 1999 and the 
Public Prosecutions Act 1994 continue to apply to 
such proceedings.

The new trial provisions will also apply where on an 
appeal against conviction, a new trial or further hearing 
is ordered. However, this does not apply where a new 
trial or hearing is ordered on an interlocutory appeal 
or case stated. In that situation, to avoid changing the 
relevant criminal procedure laws in the middle of a trial or 
potentially within days of the previous trial, the new Act 
does not apply.

Two further transitional provisions deal with more  
unusual situations.2 

First, clause 8(3A) enables proceedings against 
co-accused to be conducted under the Act where 
one of accused was committed for trial before the 
commencement day and another accused was 
committed for trial on or after the commencement day. 
This avoids the need to hold separate trials, one under 
the Crimes Act 1958 procedural provisions and one 
under the Criminal Procedure Act 2009. 

2. These were inserted by the Justice Legislation Amendment Act 2010
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Second, clause 8(3B) enables charges to be joined in the 
one indictment where an accused is committed for trial 
or directly presented for trial before the commencement 
day and is committed for trial or directly indicted on 
another charge on or after the commencement day. 

In each situation, the Criminal Procedure Act 2009 
will apply in determining matters such as whether it 
is appropriate to hear the charges together, whether 
separate trials should be conducted and whether a 
committal proceeding should be conducted before the 
trial commences. Further, the court retains the power 
to prevent an abuse of process, for instance where the 
accused is directly indicted and the court considers that 
it is necessary to conduct a committal proceeding to 
ensure that the accused has a fair trial (e.g. see Barton v 
R (1980) 147 CLR 75 and R v Dupas [2006] VSC 481). 

Appeals (Chapter 6)
The relevant point for the application of most appeals is 
when the sentence is imposed. This applies to appeals 
from the Magistrates’ Court to the County Court or the 
Supreme Court under Parts 6.1 and 6.2. The same test 
applies for appeals to the Court of Appeal under Part 6.3.

An exception to this approach is provided for applications 
for leave to appeal against sentence under Part 6.3. The 
new test for determining leave applications under section 
280 of the Act applies to all pending applications for leave 
to appeal against sentence, irrespective of when the 
sentence was imposed.3

In relation to an interlocutory appeal, the relevant point 
for the application of the provisions is when the decision, 
which is the subject of the appeal, is made. In relation 
to cases stated, the relevant point for the application of 
the provisions is when the question of law arises. If the 
decision is made or the question arises on or after the 
commencement day, Chapter 6 will apply.

Witnesses (Part 8.2)
Part 8.2 deals with evidence in sexual offence and family 
violence cases. Given the connections with the Evidence 
Act 2008 the transitional provisions for Part 8.2 are 
aligned with the transitional provisions for the Evidence 
Act 2008. 

Part 8.2 applies to all hearings on or after the 
commencement day but does not apply to a hearing in 
a proceeding that is part heard on the commencement 
day as defined in clause 12(2).

Savings provisions apply where Part 8.2 does not  
apply to a hearing. The law in force under the Evidence 
Act 1958 before the commencement day (including 
any superseded provisions) continues to apply to  
that proceeding.

3.  The Justice Legislation Amendment Act 2010 does this by inserting a new 
section 440 in the Criminal Procedure Act 2009.

Where a special hearing is conducted before the 
commencement day, and it is used in a trial that 
commences after the commencement day, the special 
hearing is treated as if it had been conducted under new 
Part 8.2 of the Bill. 

Costs (Part 8.4)
Part 8.4, on and from the commencement day, applies 
to any proceeding to which the Act applies. Where a 
proceeding commenced before the commencement of 
the Act but is completed after this Act commences, the 
proceeding is deemed to have been conducted under 
this Act. 

Documents, rules and regulations 
that refer to superseded provisions
A superseded provision of an Act is a provision that has 
been amended or repealed by the Criminal Procedure 
Act 2009. 

References in documents, rules and regulations etc that 
refer to a provision which is a superseded provision must 
be construed as a reference to the relevant provision 
in this Act. This is relevant to the many provisions from 
the Crimes Act 1958, Crimes (Criminal Trials) Act 1999 
and the Magistrates’ Court Act 1989 have been either 
re-enacted or there are provisions to similar effect in 
this Act. This will enable many forms developed under 
previous Acts to continue to be used during the transition 
period to the new laws (e.g. to exhaust supplies of pre-
printed forms).

Section 53 of the Interpretation of Legislation Act 1984 
may also be relevant in this context. It provides that 
strict compliance with a form prescribed by an Act or 
subordinate legislation is not necessary; “any form in or 
to the like effect as the prescribed form shall, unless the 
contrary intention appears, be sufficient in law.”



Summary Procedure  |  19

The basic shape of summary criminal procedure in 
the Magistrates’ Court has not changed under the 
Criminal Procedure Act 2009 (the Act). However, the 
Act introduces significant new initiatives, as well as 
rationalising and simplifying previously existing laws. The 
main changes include:

•  The introduction of the notice to appear, which is an 
alternative way to require a person to appear in court 
(see Summary Procedure – Notice to Appear). This 
new process does not apply in the Children’s Court.

•  The overhaul of prosecution disclosure to create a 
preliminary brief (initial disclosure), a full brief (full 
disclosure if required), a process for seeking specific 
information (rather than a full brief) and a clear process 
for resolving disputes and seeking disclosure orders 
(see Summary Procedure – Prosecution Disclosure).

•  The introduction of summary case conferences, 
which are out of court discussions between the 
prosecution and the defence (see Summary Procedure 
– Summary Case Conferences).

•  Three key changes to the process for indictable 
offences that can be heard and determined summarily:

 -  In section 28, the test for determining whether an 
indictable offence may be heard summarily has been 
simplified (maximum penalty less than 10 years/1200 
penalty units). As a result, fewer offences are listed in 
Schedule 2 than in its predecessor, Schedule 4 to the 
Magistrates’ Court Act 1989.

 -  For drug offences, the maximum term of imprisonment 
that can be imposed summarily has been reduced 
from 3 years to 2 years, in line with the maximum 
sentence that may be imposed for other indictable 
offences tried summarily. 

 -  For all indictable offences, there is now a presumptive 
cap on the maximum fine that can be imposed when 
the offence is tried summarily. The maximum is 500 
penalty units for a natural person and 2500 for a 
corporate accused (sections 380 and 381). Schedule 
2 lists several specific exceptions to this cap.

•  Under section 86, the whole of the accused’s 
criminal record can now be used for the purposes of 
sentencing if the accused is sentenced in their absence 
and the criminal record was served at least 14 days 
prior to the hearing. Previously, only traffic convictions 
could be considered in the accused’s absence. 

•  The procedure for summary hearings has now been 
set out in full in chronological order (see Summary 
Procedure – Procedure at Summary Hearings).

•  In the Children’s Court, the limitation period for 
commencing a summary proceeding has been 
reduced to 6 months from the date of the alleged 
offence. The prosecution may apply to the Children’s 
Court for an extension of time for commencing 
the prosecution (up to 12 months from the date 
of the alleged offence). Further, a child may (after 
having received legal advice) consent to a summary 
proceeding commencing at any time.

Summary Procedure

Changes to Summary Procedure
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The notice to appear process is a simple, alternative 
mechanism to bring a person before court shortly 
after an alleged offence is detected. It can be used 
for summary offences and indictable offences which 
may be tried summarily. It is likely to be most useful in 
minor or straightforward matters. A notice to appear is 
issued before a charge-sheet is signed or filed, unlike a 
summons or warrant to arrest in Part 2.2.

The new process under the Act
The process for a notice to appear is broadly as follows:

•  A member of Victoria Police, or a public official, 
can serve (by physically giving) a notice to appear 
to a person reasonably suspected of committing a 
summary offence or an indictable offence which is 
triable summarily (see section 21(1)). 

•  Section 21(2) sets out the information that must be 
included in the notice, namely:

 -  the name, telephone number, email address and 
business address of the person serving the notice,  
so they can be easily contacted

 -  the name and address of the person served with  
the notice 

 -  the offence the person is suspected of committing and 
the circumstances of that offence in general terms

 -  the date and time the person must appear at court to 
answer any charge(s) laid in respect of the suspected 
offending. This date must be at least 28 days after the 
date the notice is served.

•  The notice to appear is served by giving it to the 
person to be served or putting it down in their 
presence and telling them the nature of the document 
(see section 21(3)). 

•  The notice to appear itself does not commence a 
criminal proceeding (see sections 5, 6 and 26). A 
charge-sheet must be filed within 14 days of the notice 
being served if the matter is to proceed (see section 22). 

•  If a charge-sheet is not filed within this period the 
notice lapses and the member of the police force, 
or public official, must notify the person named in 
the notice in writing within 7 days of this lapsing (see 
sections 22 and 23). However, this does not prevent 
charges being laid in the future in relation to the same 
alleged offending (see section 22(2)). Failure to notify 
that the notice has lapsed can have costs implications 
(see section 402).

• I f a charge-sheet is filed within 14 days of the notice to 
appear being given:

 -  the charge-sheet may include a charge for the offence 
or offences contained in the notice, and/or any related 
offences (defined in section 3)

 -  a preliminary brief must be served on the accused 
within 7 days (see section 24). 

•  The matter must be listed for a mention hearing  
on the date specified in the notice to appear (see 
section 10(3)).

•  If the accused does not appear on that date, then the 
court’s options are set out in section 25 and depend 
on whether the offence alleged is purely summary or 
not. Sections 83 and 84 provide for the admissibility of 
a full brief and a preliminary brief respectively where 
the court proceeds to hear and determine a charge in 
the absence of the accused. 

The case will then proceed through the summary stream 
(following Chapter 3). It is possible but unlikely, given  
the types of offences for which a notice will be used, 
for such cases to go into the committal stream (and 
therefore follow Chapter 4) where the case involves an 
indictable offence. 

Variations from the usual  
summary process
There are two important changes to the usual summary 
process for matters commenced following service of 
a notice to appear. A summary case conference (in 
accordance with section 54) must be conducted before 
(whichever is first): 

• the accused can request a full brief

•  the charge is set down for a contest mention hearing 
(under section 55) or a summary hearing.

The summary case conference reflects one of the 
central goals of the Act – to encourage the parties to 
discuss cases early (see section 54(2)). This process is 
intended to help identify (and provide) material that may 
help to resolve a case (e.g. key witness statements, 
photographs of injuries etc.) and identify issues in dispute 
and steps to advance and manage a case. This process 
may, in appropriate cases, avoid the need for a full brief 
and/or a contest mention hearing (see section 54(2)). 

Notice to Appear
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The new approach in the Act
The Act’s approach to prosecution disclosure in 
summary proceedings is to:

•  promote a basic disclosure package, in the form of 
a preliminary brief, to be available at the earliest 
possible stage in summary proceedings (see sections 
35-38)

•  simplify the process for full disclosure by combining the 
previous brief of evidence process and the Schedule 
2 request process under the Magistrates’ Court Act 
1989 into a single full brief (see sections 39-041)

•  create consistency in the categories of disclosure 
in summary and committal proceedings so that the 
material disclosed is, as far as is possible, the same in 
both contexts (see sections 41 and 110)

•  create uniformity in disclosure issues that are of general 
application such as:

 -  the ongoing nature of the obligation to disclose  
(see section 42)

 -  the grounds on which witness details and previous 
convictions may be withheld (see sections 45(3)  
and 48)

•  create a clear mechanism for raising and resolving 
disputes about disclosure (see sections 43—46). 

For more information about the new processes,  
see the Best Practice Guide which is available at 
www.magistratescourt.vic.gov.au.

This approach addresses a number of problems with the 
previous disclosure regime.

Problems with the previous 
disclosure regime
Previously, the relevant provisions relating to pre-hearing 
disclosure in summary proceedings were located both 
in the body of the Magistrates’ Court Act 1989 and 
Schedule 2 to that Act, making the provisions difficult to 
locate and follow. 

The Magistrates’ Court Act 1989 contained three different, 
yet overlapping, procedures for pre-hearing disclosure: 

•  Section 37 contained the ‘brief of evidence’ which 
enabled the informant to serve a brief of evidence, for 
a summary offence, which only contained evidence the 
informant intended to rely on at the hearing. 

•  Section 37A contained the ‘outline of evidence’ which 
enabled the informant, for a summary offence, to serve 
a statement by the informant that outlined the nature 
and circumstances of the offence, as well as a list of 
witnesses and exhibits that the informant intended to 
rely on. This outline could be admitted in evidence in 
an ex parte hearing (i.e. a hearing in the absence of 
the accused). 

•  Clause 1A of Schedule 2 enabled the accused to 
make a written request to the informant for pre-hearing 
disclosure in cases for summary offences and indictable 
offences triable summarily. This process covered 
material substantially beyond what the informant had 
to include in a brief of evidence. In particular, it required 
the informant to disclose material relevant to the 
charge, whether or not the informant intended to rely 
on the material, as well as all relevant material that later 
came into the informant’s possession. 

The three different processes were introduced at different 
times and were intended to serve different purposes. As 
a result, the disclosure regime in the Magistrates’ Court 
Act 1989 had several inconsistencies and limitations:

•  Importantly, an accused could not make a written 
request for material if the informant had served a 
brief of evidence on the accused. This meant that the 
accused’s statutory right to request material relevant 
to the charge was dependent on whether or not the 
informant had served a brief of evidence. 

•  An accused who had received a brief of evidence had 
no statutory right to request material relevant to the 
charge that the informant did not intend to rely on at 
the hearing. 

•  A Schedule 2 request triggered both an ongoing 
disclosure obligation in relation to the requested 
material and a power of review by a Magistrate. 
However, no such obligation or power of review was 
available if the informant had served a brief of evidence 
or an outline of evidence. 

For more information about the new processes,  
see the Best Practice Guide which is available at 
www.magistratescourt.vic.gov.au. 

Prosecution Disclosure in Summary Proceedings
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A summary case conference is a new process in 
summary proceedings. The conference is held out of 
court between the accused and the prosecution and is 
designed to encourage discussion between the parties at 
an early stage in a summary proceeding. 

The new approach in the Act
The summary case conference is a flexible case 
management tool designed to manage the progression 
of the case through early decision-making, including:

•  plea negotiations and discussions about whether the 
statement of alleged facts is accurate

•  whether the case might benefit from a sentence 
indication

•  whether further disclosure of the prosecution case is 
required (e.g. the statement of a key witness or a copy 
of an interview with the accused). Targeted disclosure 
should allow cases to be advanced without the need 
for a full brief to be prepared in every case

•  identifying issues in dispute and planning the steps 
needed to resolve the case. 

The summary case conference is an out of court 
process, not a new hearing. As a result, a case will not 
be adjourned to a conference, rather to a further court 
date with the conference to be held in the meantime. 
Alternatively, a case may be stood down at a mention 
hearing for the parties to hold the conference outside 
the courtroom. The Act is flexible regarding the format of 
the conference itself to allow it to be tailored to different 
circumstances (e.g. a summary case conference may be 
conducted in person, over the phone or via email). 

A record of the outcome of the conference will need to 
be kept as a matter of good practice and to inform the 
court as to what the outcomes are. 

In order to promote open discussion between the 
prosecution and the accused, section 54(7) provides 
that anything that is said or done in the conference and 
any document prepared solely for the conference is not 
admissible as evidence in any proceeding unless both 
parties agree. 

When is a summary case  
conference held?
The conference can be held at any time, including before 
the return date if the parties are in a position to do so. In 
some cases, a summary case conference is compulsory 
before certain steps are taken. In others, it can be held 
by agreement or court direction. 

Section 54 sets out when a conference must or may  
be held. 

Where a preliminary brief has been served within 7 
days after the day on which the charge-sheet was filed 
(see section 54(2))4, a summary case conference must 
be held before:

•  a case is set down for a contest mention hearing or, if 
no contest mention hearing is held, a summary hearing

• the accused makes a request for a full brief. 

The Magistrates’ Court can also direct the parties to 
attend a summary case conference. 

In any other summary proceeding (i.e. where a 
preliminary brief has not been served within 7 days of the 
charge-sheet being filed) a conference may be held but it 
is not required under the Act. A conference may also be 
held at any other time, other than when required under 
the Act, if the parties agree.

The unrepresented accused
If an accused is not legally represented, the court (which 
includes a registrar) may decide that it is not necessary 
to hold a summary case conference (see section 54(5)). 

This safeguard is designed to assist those who are 
genuinely unrepresented rather than those who appear 
without their lawyer on a particular day. As such, an 
accused who has a lawyer in relation to the charge, but 
whose lawyer is not present at a particular hearing, is 
not unrepresented for the purpose of the proceedings 
overall. 

For more information about the new processes,  
see the Best Practice Guide which is available at 
www.magistratescourt.vic.gov.au.

4. The Justice Legislation Amendment Act 2010 amended the Act by expanding 
the circumstances in which the requirement to hold a summary case conference 
is triggered. Prior to this amendment, this trigger only applied where the notice to 
appear process was used. The Justice Legislation Amendment Act 2010 provides 
that where the preliminary brief is served within 7 days of the charge-sheet being 
filed, this triggers the requirement to hold a summary case conference, irrespective 
of whether a notice to appear, summons or charge and arrest process was used.

Summary Case Conferences
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Procedure at  
Summary Hearings
If a charge being dealt with in the summary stream 
cannot be resolved at any of the earlier procedural stages 
(e.g. summary case conference or contest mention 
hearing), it proceeds to a full summary hearing in the 
Magistrates’ Court. This involves the magistrate deciding 
whether the charge is proved based on the evidence 
called and the procedure to be followed is now set out in 
detail in Divisions 4–9 of Part 3.3 of the Act. The order of 
these Divisions broadly reflects the chronological flow of 
the summary hearing.

The new approach in the Act
Previously, summary hearing procedure was governed 
by Schedule 2 of the Magistrates’ Court Act 1989, which 
adopted the procedure “followed in a criminal trial in the 
Supreme Court” by incorporating sections of the Crimes 
Act 1958 with “any necessary modifications”. 

The Act takes a different approach by explicitly setting 
out each stage of the summary hearing in a chronological 
order. The procedures themselves (e.g. opening 
addresses, calling of evidence and so on) have been 
harmonised with trial procedure provisions (see Part 
5.7), except where there is good reason for a different 
approach. The major difference with the equivalent 
processes in trial procedure is that neither party has any 
right to give a closing or opening address to the court 
without the court’s leave. 

The Divisions flow as follows:

• Division 4 – Entering a plea

• Division 5 – Opening addresses

• Division 6 – Case for the accused 

• Division 7 – Closing addresses

• Division 8 – Determination of charge

Division 6 warrants particular mention as it sets out the 
process to be followed at the end of the prosecution 
case. In particular, it deals with:

•  the accused’s options at the end of the prosecution 
case, referred to as the ‘election’ (sections 66-68)

•  special rules when there are multiple accused  
(section 69); 

•  the accused’s opening address and the order of the 
defence case (sections 70-71)

• the evidential burden on the accused (section 72).

Procedure at Summary 
Hearings in the Absence 
of the Accused
Division 10 of Part 3.3 of the Act sets out the available 
options and procedures to be followed where the 
accused does not appear in the Magistrates’ Court. 

If the accused is charged by summons with a summary 
offence (see section 80) or if a notice to appear was 
used (see section 25), the court may:

•  direct that a summons be served personally in certain 
situations (section 80 only)

• issue a warrant to arrest the accused

•  hear and determine the charge in the absence of  
the accused

• adjourn the proceeding.

If the accused is charged by summons with an indictable 
offence, section 81 provides that the court may issue 
a warrant to arrest the accused. The court does not 
have the power to deal with an indictable offence in 
the absence of the accused, unless the accused is a 
corporate accused (see section 82).

Where the court elects to hear 
and determine the charge in the 
absence of the accused
The court may hear and determine the charge in the 
absence of the accused:

•  if the accused is charged with a summary offence 
(whether by summons or arrest/bail) (see section 80) or 

• if a notice to appear was used (see section 25). 

In either of these situations, section 84 indicates that 
evidence served on the accused in a preliminary brief is 
admissible in court to prove the charge where:

•  the court decides to hear the case in the absence of 
the accused (section 84(1)(a)) and

•  the informant has served a preliminary brief in 
accordance with Division 2 of Part 3.2 

 -  note: section 37 sets out the requirements for the 
content of the brief

 -  note: section 35 sets out the different circumstances 
in which a preliminary brief may be served, whether in 
a notice to appear matter, following a written request 
from the accused, or the informant may choose to do 
so at any time

•  the informant has served a preliminary brief at least  
14 days before the hearing (at which the court decides 
to hear and determine the charge in the absence of  
the accused). 
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Therefore, where a summary offence (section 80) is 
commenced by summons or the accused fails to attend 
on bail, the informant could file a preliminary brief 
at any time (section 35(4)). This brief is admissible in 
evidence against the accused, provided it complies with 
the requirements for the contents of a preliminary brief 
(in Division 2 of Part 3.2) and is served at least 14 days 
before the hearing at which the court determines to hear 
the matter in the accused’s absence (section 84(1)). 

For a matter commenced by way of a notice to appear, 
section 25 provides that a charge can be heard and 
determined in the accused’s absence where the charge 
is filed in accordance with section 22(1) (i.e. within 14 
days of service of the notice to appear). Section 24 sets 
out when a preliminary brief must be served in a notice to 
appear matter.

Sections 83 and 84 indicate that evidence in a full 
brief or preliminary brief, which has been served on 
the accused, may be admissible in court to prove the 
charge. Further, evidence may be given by or on behalf 
of the informant to prove the charge (see sections 83(4) 
and 84(6)).

Sentencing in the absence  
of the accused 
Section 87 limits the types of sentences that the court 
may impose in the accused’s absence. For instance, the 
court must not make a custodial order or an order that 
requires the accused’s consent such as a community-
based order. Where a charge is proved by evidence from 
a preliminary brief, any fine imposed must be less than 
20 penalty units for an offence and 50 penalty units in 
aggregate.

The court may have regard to the accused’s criminal 
record (if any) where the prosecution has served a copy 
of that criminal record on the accused at least 14 days 
before the hearing (section 86). The criminal record is 
only relevant to sentencing and must not be used for 
determining whether the accused is guilty or not guilty of 
the charge.

If the court does not consider that it has sufficient 
sentencing power, or cannot proceed in the absence of 
the accused, the court may adjourn the proceeding and 
may issue a warrant to arrest the accused.

Right to apply for a rehearing
Part 3.4 sets out the circumstances in which an  
accused may apply for a rehearing for a charge dealt 
with in their absence. 
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There have been significant reforms to committal 
proceedings in the last 25 years. Because of the extent 
of these changes, the statutory provisions in force 
immediately before the Act commenced were difficult 
to follow and were located both in the body of, and in 
Schedule 5 to, the Magistrates’ Court Act 1989. 

There have been no fundamental changes to the 
nature of committal proceedings; however, the previous 
provisions have been substantially reworked. The 
detailed provisions in Schedule 5 have been simplified 
and rationalised and all of the provisions relating to 
committal proceedings are now dealt with in the body of 
the Act in its own Chapter (Chapter 4). 

Giving committals its own Chapter reflects the role of 
committal proceedings in modern criminal procedure as 
a distinct and separate part of the overall process. 

The new approach in the Act
Chapter 4 clarifies, reorganises and modernises the 
committal proceeding provisions. It clearly sets out the 
different stages in a committal proceeding and how a 
case may proceed through the committal process. 

The provisions have been reorganised so that the 
sections are grouped together to deal with a particular 
stage, process or issue which may arise during a 
committal proceeding:

• Part 4.1 – Preliminary 

• Part 4.2 – Filing Hearing 

• Part 4.3 – Compulsory Examination 

•  Part 4.4 – Pre-hearing Disclosure of Prosecution Case

• Part 4.5 – Case Direction 

•  Part 4.6 – Committal Mention and Case Conference

• Part 4.7 – Committal Hearing

• Part 4.8 – Evidence in Committal Proceeding

• Part 4.9 – Determination of Committal Proceeding

• Part 4.10 – Procedure after Committal

•  Part 4.11 – Taking Evidence after Accused Committed 
for Trial

• Part 4.12 – General

The most significant substantive change is the requirement 
in section 145 that, upon committing an accused for trial, 
the court must transfer all related summary offences to the 
court that will deal with the indictable offences. Previously, 
these charges were adjourned sine die (i.e. to no fixed 
date). This change is discussed in more detail in Trial 
on Indictment – Dealing with Summary Offences in the 
County and Supreme Courts.

Other important changes to committal  
proceedings include:

•  The informant may nominate on the charge-sheet 
(in relation to an indictable offence that is triable 
summarily) that they consider the matter should 
proceed indictably. The registrar will then decide 
whether to allocate the case to the committal stream 
or to the summary stream.

•  Section 98 defines when a committal proceeding 
commences, namely when a filing hearing 
commences. This is different from when a criminal 
proceeding commences (see section 5 of the Act). This 
definition is relevant to certain time limits (e.g. the time 
for holding a committal mention hearing under section 
124 of the Act).

•  A case direction notice now deals with all matters 
under the Act concerning requests for disclosure of 
information or access to exhibits and any objections to 
disclosure or access.

•  Part 4.7 more clearly sets out the different tests and 
relevant rules that must be applied in a committal 
hearing concerning when a witness may be called to 
give evidence-in-chief, what evidence the witness may 
give and how the witness may give that evidence. 

•  The provisions concerning an election to stand trial 
now reflect the fact that this election occurs after a 
committal proceeding has commenced and an election 
simply changes the way in which the committal 
proceeding is conducted and determined. Previously, 
the election provisions operated on the basis that there 
was no committal proceeding.

•  Part 4.9 simplifies processes for the determination of 
a committal proceeding, but the basic test of whether 
the ‘evidence is of sufficient weight to support a 
conviction’ remains the same. This part also sets out 
what the court must do before and on committing 

Committal Proceedings

Changes to Committal Proceedings
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the accused for trial. The Act provides the court 
with greater discretion concerning whether certain 
information needs to be provided to the accused (e.g. 
about alibi evidence or to cross-examine a complainant 
in a sexual offence case). The most significant change 
in terminology is that the Act only uses the term 
‘committal proceeding’ to refer to the committal process 
generally and uses ‘committal mention hearing’ or 
‘committal hearing’ (in most instances) to more clearly 
indicate which part of the process is being referred 
to. Previously, the term ‘committal proceeding’ was 
sometimes used to refer to the whole committal process 
and other times it was used to refer to parts of the 
process, usually the committal hearing. 

The Act also makes clear that where the accused 
applies for an order to cross-examine a witness after a 
committal proceeding has been completed, the court 
may make orders allowing the accused to cross-examine 
the witness, where this is appropriate. This would not 
be necessary where the prosecution chooses to call the 
witness. Where the prosecution chooses not to call the 
witness, this new power will ensure that this process can 
work effectively. This differs from the Magistrates’ Court 
Act 1989 which provided that the party that obtained 
the order would need to call the witness (see DPP v 
Denysenko [1998] 1 VR 312 at 319). 

The Act also allows for joint committal hearings to be 
held where there is both an adult accused and a child 
accused, and the child is charged with an offence 
which the Children’s Court cannot hear and determine 
summarily (e.g. murder or manslaughter). The child must 
be 15 years of age or older. Both the Children’s Court 
and the Magistrates’ Court agree to a joint committal 
after considering a range of factors.
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Prior to the commencement of the Act, Victoria’s criminal 
procedure laws relating to trials were found in historical 
sections of the Crimes Act 1958, the newer Crimes 
(Criminal Trials) Act 1999 and a range of common law 
rules, practices and traditions. 

Chapter 5 of the Act is now dedicated to trial procedure 
and is designed to take the reader through the trial 
process from committal to sentencing. There has been 
significant redrafting of much of this procedure with 
a focus on creating flexible case management tools 
designed to encourage the early decision-making and 
efficient resolution of issues and cases. Parts 5.2 to 
5.6 deal with steps taken before a trial starts under the 
following headings:

• Part 5.2 – Indictment and Place of Trial 

• Part 5.3 – Notifying Accused of Indictment 

• Part 5.4 – Discontinuing a Prosecution 

• Part 5.5 – Pre-trial Procedure 

• Part 5.6 – Sentence Indication

The legislation has been overhauled and the language 
modernised to create provisions and a legislative 
framework that is clearer and easier to understand. 

The new approach in the Act
The main substantive changes to pre-trial procedures are: 

•  The test for amending indictments has been simplified 
(section 165).

•  Many of the very technical drafting requirements for 
indictments have been removed and replaced with a 
simpler and more flexible set of requirements (section 
159 and Schedule 1).

•  The process for notifying the accused of a direct 
indictment has been simplified into a two-step 
summons and warrant process (sections 174-176).

•  The common law nolle prosequi process has been 
replaced with a statutory power for the DPP to 
‘discontinue a prosecution’ (Part 5.4).

•  A new Part 5.5 (Pre-trial procedure) has been created 
to allow and encourage the pre-trial resolution of 
important legal, evidential and procedural issues at 
any time between committal and commencement of 
trial (discussed in more detail in Trial on Indictment - 
Resolving Issues Pre-trial).

•  The obligation on the parties to notify each other and 
the court of pre-trial issues has been strengthened 
(section 200).

•  Part 5.5 also creates a new explicit prosecution 
disclosure regime which confirms the prosecution’s 
ongoing disclosure obligation post committal (section 
185) and creates a regime to resolve disclosure 
disputes pre-trial (section 181(2)(i)).

•  An extended power to record evidence before trial has 
been added (section 198).

•  When a trial commences has been defined in the Act 
(sections 210 and 217 and Trial on Indictment – When 
a Trial Commences).

•  Guilty pleas to lengthy indictments can, in some 
circumstances, be taken in writing (section 216 and 
Trial on Indictment – Guilty Pleas in Writing). 

Changes to terminology
The terminology used in the Act reflects this structure. 
For instance, the presiding judge is described as the 
‘judge’ before the trial commences. Once the trial has 
commenced the Act refers to the judge as a ‘trial judge’.

Trial on Indictment

Changes to Pre-trial Procedures
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The Act is designed to encourage the early identification 
and resolution of important issues relating to a trial. In 
broad terms, that is achieved in the following ways:

•  Directions hearings are the primary tool for reviewing 
cases, gathering information and planning for the 
resolution of pre-trial issues and for trial. However, 
substantive orders, directions and other decisions can 
also be made at directions hearings. Stronger case 
management powers are given to judges at directions 
hearings (see section 181).

•  A broad range of issues and orders can be decided 
pre-trial. This includes issues of law, procedure and 
evidence, as well as any specific orders that can be 
made in relation to a trial (see section 199). 

•  If a party identifies an issue, the party is obliged to 
notify the other party, determine whether the issue  
will be in dispute and then notify the court 
 (see section 200).

•  Pre-trial decisions are presumptively binding on a trial 
judge. It is expected that a change of evidence or 
other circumstances will be required before a trial judge 
would depart from a pre-trial decision (see sections 
203 and 204). 

•  For the avoidance of doubt, section 199(3) declares 
that decisions made under this section have the same 
effect as if they are made after the trial commences.

Increased power to make  
pre-trial rulings
These changes remove technical barriers to the use of 
the whole pre-trial period for deciding issues related to a 
trial. This provides opportunities to better use the period 
between committal and trial, rather than reserving all 
issues to be dealt with immediately before trial or during 
trial. Early resolution of important issues (e.g. admissibility 
of key evidence, severance or change of venue) can:

•  reduce the length of trials by avoiding unnecessary 
breaks during trial to resolve those issues

•  reduce delays where the decision on a key issue leads 
to, for example, the withdrawal of charges or to guilty 
pleas or a combination of the two. 

Section 200 removes technical limitations on pre-trial 
decisions. Previously, section 391A of the Crimes Act 
1958 allowed “any question with respect to the trial” 
to be determined after the accused was arraigned but 
before the jury was empanelled. In 1983, section 391A 
was introduced to enable issues to be resolved after 
arraignment (after the trial had technically commenced at 
common law – see R v Talia (1995) 82 A Crim R 373) but 
before empanelment. The opening up of this gap between 
commencement and empanelment has been part of 
the cause of confusion around when a trial technically 
commences (which the Act resolves in section 210). 

Although a significant trial management technique at the 
time, the result of the section 391A approach was that 
important issues were often resolved in the days leading 
up to the trial proper getting underway, rather than 
utilising the period of time well before trial. 

Section 5 of the Crimes (Criminal Trials) Act 1999 (CCTA) 
technically achieved much of what this section aims 
to achieve in that it allowed a range of issues to be 
determined at a directions hearing, which could be held 
at any time after a presentment was filed. However, the 
section 391A approach remained the primary approach, 
which may reflect the lack of integration of the CCTA 
regime into the other primary criminal procedure statutes. 

Section 200 of the Act achieves that integration and 
extends the operation of section 5 of the CCTA by:

•  not limiting such decisions to directions hearings 
(opening the way for separate pre-trial hearings, with or 
without evidence)

•  not limiting such decisions to a point in time after the 
presentment (now indictment) is filed

•  using broader language to describe the types of 
decisions that can be made before trial. This includes 
replacing ‘questions’ with ‘issues’ in order to avoid 
much of the technical argument that has traditionally 
accompanied what is or is not a ‘question of law’.

These new powers and obligations are not restricted 
to the period of time before a first trial. They are also 
designed to operate following a mistrial, or between a 
successful appeal and a new trial. The phrases ‘pre-trial’ 
and ‘before trial’ should be understood in that way.

Relationship with  
interlocutory appeals
The ability to decide all issues before trial is also 
important for the operation of the interlocutory appeals 
regime introduced by the Act. The interlocutory appeals 
model is designed to make it significantly easier to take 
an interlocutory appeal before trial rather than during trial. 

The link between this section and interlocutory appeals 
also explains the language adopted to describe what 
are commonly variously described as ‘rulings’, ‘orders’, 
‘judgments’, ‘determinations’ etc. Instead, the Act uses 
‘decision’ and ‘decide’. This ensures that interlocutory 
appeals are available (subject to certification and leave) in 
relation to all interlocutory decisions. 

Resolving Issues Pre-trial
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Before the Act, the question of when a trial formally 
commences was unclear in Victoria. The Act uses the 
entry of a plea of not guilty on arraignment before the jury 
panel to mark the commencement of the trial (sections 
210 and 217). 

The definition of when a trial commences is important in 
relation to:

•  the time limit for filing an indictment for sexual offences 
(in section 163)

•  the time limits for when different types of trial must 
commence (in sections 211 and 212)

•  providing a clear division in the Act between steps that 
occur at trial and those occurring prior to trial. 

The day on which a trial is ‘listed to commence’ is 
also used for some other pre-trial procedures (e.g. 
prosecution openings under section 182 and defence 
responses under section 183). When the trial actually 
commences is not part of the test for the application of 
these time limits. 

The new approach in the Act
Section 210 of the Act declares that a trial formally 
commences when the accused pleads not guilty before 
the jury panel. This event was chosen as it is close in 
time to when, as a matter of common understanding, a 
trial commences. Although there are different views on 
this point, it is generally accepted that the empanelling 
of the jury forms part of ‘the trial’. This approach is also 
broadly consistent with the common law. 

Time limits that work backwards from a predicted trial 
date now refer to the day on which the trial is ‘listed to 
commence’, which represents the earliest date on which 
the trial may in fact commence. Where the trial does not 
actually commence on that date, the required pre-trial 
steps will have already been taken and the time between 
the listed date and the actual commencement of trial will 
remain available to determine pre-trial issues if required. 
Therefore, one of the benefits of confirming that the only 
arraignment that commences the trial is that conducted 
before the jury panel, is that earlier arraignment becomes 
available as a case management tool without any 
suggestion that this involves the formal commencement 
of the trial.

Other sections which form part of this overall approach are:

•  Section 215 describes what an arraignment is and 
confirms that the accused can be arraigned and re-
arraigned at any time. Section 180 confirms that the 
accused can be arraigned at a directions hearing and 
provides a truncated process of arraignment in certain 
circumstances.

•  Section 217 requires that an accused who has not 
pleaded guilty to all charges in an indictment must be 
arraigned before the jury panel. 

The history
Before the Act, the commencement of trial could mean 
two different things:

•  At common law the formal commencement of trial 
occurred when the accused was arraigned and by a 
plea of not guilty, formally “joins issue with the Crown” 
(see R v Talia [1996] 1 VR 462).

•  Section 3 of the Crimes (Criminal Trials) Act 1999 
defined the “day on which the trial is due to 
commence” as being the “day on which the accused is 
due to be put in charge of the jury.”

This approach arose in part from the use of the word 
‘arraignment’ in section 5(2) of the Crimes (Criminal 
Trials) Act 1993 (which was repealed by the 1999 Act). 
The 1993 Act required that the accused be arraigned at 
the beginning of the first directions hearing. As a result, 
the trial could arguably have technically commenced at 
the first directions hearing. 

The Crimes (Criminal Trials) Act 1999 attempted to 
clarify the issue by providing that, while an accused must 
enter a plea at a first directions hearing, this in no way 
limited the requirement that the accused be arraigned 
prior to the commencement of trial. This process of 
entering a plea at the directions hearing was no longer 
called an ‘arraignment’.

The definition of “the day on which the trial is due to 
commence” as being the “day on which the accused 
is due to be put in charge of the jury” in the 1999 Act 
was also intended to overcome the uncertainty with 
arraignment being tied to commencement of trial. 
However, there remained divergent practice, with some 
considering that a plea entered at a directions hearing 
formally commenced the trial, while others considered 
that the arraignment must be before the jury panel to 
formally commence the trial.

Before 1983, arraignment was the appropriate trigger for 
the commencement of trial because there was usually 
no delay between arraignment (which always took place 
before the jury panel) and empanelment of the jury. 
However, that changed with the introduction of section 
391A of the Crimes Act 1958 in 1983, which allowed 
for questions of law and other matters relevant to the 
trial to be determined after arraignment but prior to the 
empanelment of the jury. 

The section 391A procedure has been significantly 
reformed in this Act (Trial on Indictment – Resolving 
Issues Pre-trial), in a way which no longer requires a 
‘window’ to be maintained between arraignment and 
empanelment. This created an opportunity to choose a 
definite event which commences a trial.

When a Trial Commences
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Part 5.7 of the Act deals with in-trial procedures and is 
structured in Divisions that capture the key stages of the 
trial process. The order of the Divisions broadly reflects 
the chronological flow of the trial:

• Division 1 – Preliminary 

• Division 2 – Arraignment 

• Division 3 – Assisting the jury 

• Division 4 – Opening addresses

• Division 5 – Case for the accused

• Division 6 – Giving of evidence

•  Division 7 – Closing addresses and judge’s directions 
to the jury 

•  Division 8 – Alternative verdicts and discharge of jury 
from giving verdict.

Key features of Part 5.7 of the Act

Changes in terminology 

In previous trial provisions (in the Crimes Act 1958 
and the Crimes (Criminal Trials) Act 1999) there was 
inconsistency in the way the terms ‘court’, ‘trial judge’ 
and ‘jury’ were used. For example, the prosecutor gave 
an opening address ‘to the court’, whereas the same 
prosecutor gave a closing address ‘to the jury’.

Traditionally, the ‘court’ in a jury trial is constituted by 
both the trial judge and the jury as the jury is responsible 
for the facts and the trial judge is responsible for the 
law, and the meaning of the term depends on context. 
Part 5.7 adopts clearer, consistent terminology which 
differentiates between the ‘jury’ and ‘trial judge’ rather 
than simply referring to the ‘court’.

Recognition of important steps 

There are events which regularly occur during trials 
which previously had no statutory recognition. The best 
example is the trial judge’s directions (or charge) to the 
jury which are now recognised in section 238.

Simplification of processes 

Some processes (particularly in the Crimes Act 1958) 
were complex and did not necessarily reflect existing or 
preferred practice. See, for example, section 231, which 
clarifies and simplifies the process to be followed at the 
start of the case for the accused. 

Evidential provisions 

A number of evidential provisions have not been re-
enacted as the topics they covered are now dealt with 
in the Evidence Act 2008. For example, section 18 of 
the Crimes (Criminal Trials) Act 1999 which dealt with 
disallowing questions in cross-examination and section 
400 of the Crimes Act 1958 concerning the compellability 
of a spouse or family member of the accused.

New procedures

Part 5.7 introduces new processes designed to improve 
the functioning and efficiency of trials:

• Section 210 declares when a trial commences.

•  Section 216 allows guilty pleas to be taken in writing to 
lengthy indictments if the parties and the judge agree. 

•  Section 229 creates an explicit process for the 
procedure in joint trials at the end of the  
prosecution case. 

• Section 241 removes the need for directed verdicts. 

Changes to In-trial Procedures
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Part 5.4 of the Act provides the power and procedure for 
the DPP to discontinue a prosecution. This new express 
power replaces the common law nolle prosequi power, 
consistent with the goals of modernising the language 
of criminal procedure and ensuring that the Act is as 
comprehensive as reasonably possible.

The term ‘nolle prosequi’ literally translates to ‘will not 
prosecute’. The power to enter a nolle prosequi derives 
from the royal prerogative. However, it became able to 
be exercised by the Attorney-General or, in more recent 
times, by the DPP. It brings a prosecution to an end 
but does not amount to an acquittal and thus does not 
prevent subsequent prosecution for the same or similar 
charges (see R v Swingler [1996] 1 VR 257). 

The new approach in the Act
The procedure to discontinue a prosecution retains most 
of the features of the nolle prosequi power, with some 
modifications. In particular: 

•  A charge can be discontinued at any time other than 
during a trial (discussed in more detail below).

•  A charge can be discontinued even where no 
indictment has been filed.

• A discontinuance does not amount to an acquittal.

•  A discontinuance can be announced in open court or 
filed by way of written notice of discontinuance.

•  If the discontinuance is announced in open court, the 
DPP must then, as soon as practicable, file written 
notice of the discontinuance.

•  A written notice of discontinuance must be personally 
signed by the DPP and be served, as soon as 
practicable, on the accused.

•  Where the accused is dead, the notice must be served 
on the legal practitioner last known to be acting for the 
accused or, if there is no lawyer known to have been 
acting, on the accused’s next of kin (if known).

As noted, the power will not be available during trial. 
This is a change in that the nolle prosequi power was 
technically available during trial, although there was some 
debate as to whether it was available after the close of 
the Crown case (see R v Jell; ex parte Attorney-General 
[1991] 1 Qd R 48). In other jurisdictions, the Crown has 
used the power during trial in order to force a new trial 
for tactical reasons. 

However, this approach has not been taken in Victoria 
and the Act embeds that practice by preventing the 
DPP from discontinuing a prosecution during trial. 
This approach also ensures that a prosecution can still 
be discontinued if a trial commences but the jury is 
discharged without giving a verdict or after a new trial is 
ordered on appeal.

Technically, a nolle prosequi could only be entered 
after an indictment had been filed. Therefore, in cases 
where the DPP elected not to file an indictment after the 
accused was committed for trial, notice of that intention 
was simply given to the court and the accused, either in 
writing or in open court. However, it was not technically a 
nolle prosequi (although in practice it was often referred 
to in that way). The new power in section 177 of the Act 
applies whether or not an indictment has been filed.

Section 178 sets out the process to be followed if a 
prosecution is discontinued and the accused is in custody. 

Discontinuing a Prosecution (Nolle Prosequi)
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Guilty Pleas in Writing
Section 216 of the Act provides a new process for 
lengthy indictments, whereby guilty pleas can be taken in 
writing in certain circumstances. 

The section provides that a guilty plea may be entered 
by ‘written notice’ signed by the accused. The Supreme 
Court and County Court have prescribed forms which 
must be followed when using this process.

The procedure is only available where the accused 
has pleaded guilty to at least one charge orally. This 
recognises the symbolic importance of a plea in open 
court, as well as the real importance of such a step to 
the accused and to victims of crime.

The process can only be used where the prosecution 
consents and the court considers it appropriate, having 
regard to the number of charges. The discretion is 
designed to be broad and the judge retains the discretion 
not to allow the process to be used, even in multiple 
charge cases, for other good reasons (e.g. relating to the 
nature of the offending). 

The Act is flexible concerning the number of charges that 
the court determines is appropriate to require the accused 
to orally plead guilty to, before the court accepts written 
pleas of guilty to other charges. For example:

•  where there are multiple victims involved, the court 
could require the accused to orally plead guilty to at 
least one charge in relation to each victim and

•  where there are a large number of charges, the court 
could require the accused to orally plead guilty to a 
small number of charges (e.g. the first five charges on 
the indictment).

Importantly, section 216(3) confirms that such pleas have 
the same effect as a plea on arraignment. As a result, an 
application to vacate a guilty plea will need to be made 
on the same basis regardless of the method. 

Dealing with Summary 
Offences in the County 
and Supreme Courts
The Act introduces a new process which gives the 
County Court and the Supreme Court broader scope 
to deal with summary offences which are related to an 
indictable offence that is before the court. 

Previously, the County Court and Supreme Court had 
very limited powers to deal with summary offences. 
Section 359AA of the Crimes Act 1958 allowed the 
County Court or Supreme Court, when dealing with an 
indictable offence, to also hear and determine any charge 
against the same accused for a summary offence; 
however, this was subject to various qualifications. In 
particular, the accused was required to state an intention 
to plead guilty to the summary offence and to consent to 
the summary offence being dealt with by that court.

The new approach in the Act
The new process proceeds on the basis that related 
offences should ordinarily be dealt with together unless 
there is a good reason for a particular charge to remain 
in, or be sent back to, the Magistrates’ Court.

Section 145 of the Act provides that the Magistrates’ 
Court must order the transfer of related summary 
offences to the trial court when an accused is committed 
for an indictable offence. The DPP then has conduct of 
all charges, including the charges for related summary 
offences post committal. This allows such charges to 
be case-managed and dealt with together with the 
indictable charges.

The new process reduces the need for multiple 
sentencing hearings, saving significant time and expense. 
It also increases clarity and certainty in the sentencing 
process. It allows the court to sentence an offender in 
relation to the totality of his or her offending, which may 
be particularly useful in cases where the accused wishes 
to plead guilty to all pending charges against them. 

The power to impose an aggregate sentence in relation 
to related and unrelated summary offences in the County 
Court and Supreme Court should operate in the same 
way as aggregate sentences of imprisonment currently 
operate in the Magistrates’ Court5. This addresses issues 
raised by the Court of Appeal in DPP v Felton [2007] 
VSCA 65, in which the court indicated that there were 
important differences between imposing an aggregate 
sentence of imprisonment in the summary jurisdiction of 
the Magistrates’ Court and indictable offences tried in the 
County Court and Supreme Court. 

5.  The Justice Legislation Amendment Act 2010 amended section 9 of the 
Sentencing Act 1991 to expressly provide this new power.
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Key features of the new process
Related offences are defined in section 3 of the Act as 
offences that are founded on the same facts or that form, 
or are part of, a series of offences of the same or similar 
character.

When an accused is committed for trial for an indictable 
offence, section 145 provides that all related summary 
offences must also be transferred to the trial court, 
unless the parties agree that they should remain in the 
Magistrates’ Court (section 242(3)). 

Under section 242, the trial court has the power to deal 
with the related summary offences once the accused 
either pleads guilty to an indictable offence or is found 
guilty or not guilty of an indictable offence at trial.

The prosecution may choose to withdraw charges, 
for instance, where the related summary offences 
are alternative charges to indictable charges that the 
accused is found guilty of committing. 

If the accused pleads guilty to the related summary 
offences then the accused can be sentenced for these  
at the same time as for the indictable offences. In this 
way, sentencing can take into account all relevant 
charges and provide a complete picture of the criminality 
of the offending.

If the accused pleads not guilty to the related summary 
offences then the trial court can hear and determine 
those charges without a jury. 

The judge can use the evidence that was heard during 
the trial. If there was no trial, then the judge can use the 
evidence contained in the depositions. If further evidence 
is needed, it can be given, but only with leave of the 
court under section 242(4). 

This process means that many related summary offences 
will be able to be dealt with quickly and efficiently by a 
judge already well aware of the evidence underlying  
the charges. 

Subject to the ability to use evidence given during the 
trial or in depositions, the practices and procedures  
that apply to summary hearings in the Magistrates’  
Court apply to these hearings to the extent that they  
are appropriate. 

A judge may refer the charges for related summary 
offences back to the Magistrates’ Court if they consider 
that it is appropriate to do so (section 242(5)). 

The court may impose any sentence in respect of the 
related summary offences that the Magistrates’ Court 
could have imposed (section 242(6)).

Unrelated summary offences can also be dealt with by a 
trial court, but in much more limited circumstances as set 
out in section 243. 

When a Finding of  
Guilt Occurs
New section 253B of the Act sets out when a finding of guilt 
occurs. This simple modern procedure replaces the common 
law allocutus, which is outdated and has been abolished.6 

The new approach in the Act
New section 253B provides that the accused is taken 
to have been found guilty of an offence at the moment a 
plea of guilty is entered to a charge on arraignment, or a 
jury delivers a verdict of guilty on a charge for an offence, 
unless the court sets aside that plea or verdict of guilty. 

At the sentencing hearing, the court can indicate whether 
the court records a conviction as part of the sentence 
imposed, in accordance with the Sentencing Act 1991. 

The new process provides necessary flexibility in 
recognising that there may be situations in which it is 
appropriate for a judge to set aside a verdict or a plea of 
guilty in the interests of justice. For instance:

•  where a jury returns inconsistent verdicts. In this 
situation, the trial judge may set aside all or some of 
the verdicts returned by the jury and, following further 
directions, ask the jury to consider further their verdicts

•  where there is an error surrounding the taking of a verdict, 
the court may permit this mistake to be corrected and 
allow the jury to deliver the corrected verdict. 

•  where an accused makes application to set aside their plea 
of guilty and the judge considers it appropriate to do so. 

The law governing when it is appropriate to set aside a 
plea or verdict of guilty is not altered by this provision; its 
focus is on the time at which a person is considered to 
have been found guilty.

This new process also avoids the difficulties that arise 
with using the word ‘conviction’, which can have a 
different meaning depending upon the context in which 
it is used. Although the word ‘conviction’ was important 
in the common law context, as discussed below, the 
time at which a person is “found guilty” is used in many 
Acts where the timing of a finding of guilt is relevant to 
the commencement of time limits (e.g. Confiscation Act 
1997, Sentencing Act 1991 and the Crimes Act 1958). 

Where an accused is pleading guilty to more than one 
charge in an indictment, it will usually be good practice 
for this to take place on the one day. If this does not 
occur, different dates for the commencement and expiry 
of application processes will apply. This may become 
complicated and involve duplication of effort in preparing 
separate documentation in relation to different charges in 
the indictment. 

6.  The Justice Legislation Amendment Act 2010 inserted new sections 253A 
and 253B into the Act. Section 253A provides for the abolition of the common law 
procedure of administering the allocutus. Section 253B clarifies that the accused 
is taken to have been found guilty of an offence at the moment a plea of guilty is 
entered on arraignment or a jury delivers a verdict of guilty to a charge, unless the 
court sets aside that plea or verdict. 
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New section 253A abolishes the common law procedure 
of administering the allocutus, which is outdated and no 
longer relevant to contemporary criminal procedure. 

The history of the allocutus
An allocutus is a question asked of an accused after 
verdict or plea of guilty. In Victoria, it ordinarily took the 
following form:

[Name of accused] you have pleaded guilty to/
been found guilty of [summary of counts]. Do you 
know of any reason or have anything to say why 
this honourable court should not pass sentence 
upon you according to law?

Although not technically part of the allocutus, it was often 
preceded by confirmation of the accused’s full name and 
address. There is no contemporary reason for that to be 
done at this stage of the criminal process. It is unlikely 
that a question over the accused’s identity will arise, for 
the first time, either after trial or after that same person 
has entered guilty pleas to the indictment. 

At common law, the allocutus was a necessary part of a 
trial for treason or a felony: R v Rear [1965] 2 QB 290 at 
292. It related to the fact that sentences were mandatory 
and it therefore provided an opportunity for the accused:

•  to claim “the benefit of clergy” (meaning that they 
would be sentenced by the ecclesiastical courts) 

•  to move in arrest of judgment for some irregularity 
(because there was no appeal against conviction). 

Given that there is now a right of appeal against 
conviction, and no ecclesiastical courts, the traditional 
reasons for the allocutus no longer exist. Consistent with 
that conclusion, the court in Rear confirmed that a failure 
to administer the allocutus is no longer a fatal error. 

The contemporary irrelevance of the allocutus is 
confirmed by the fact that in practice it was simply 
followed by counsel for the accused announcing their 
appearance. This was so even when appearances had 
already been announced. 

The allocutus as evidence  
of conviction

The allocutus is often referred to in cases deciding 
whether or when the accused has been formally 
convicted following either a verdict or plea of guilty. This 
timing can be critical to time limits that flow from “the 
day of conviction”, or for the availability of the plea of 
autrefois convict. 

The previous state of the law was summarised by the 
Court of Appeal in DPP v Nguyen & Anor, DPP v Duncan 
& Anor [2009] VSCA 147 (Nguyen) at [58] and [59] 
as follows:

As we have previously indicated, a plea of guilty, 
standing alone, does not amount to a conviction. 
It is nothing more than an admission on the part 
of the accused that all of the ingredients of the 

offence charged have been proved. A conviction, 
on the other hand, is a determination of guilt by 
a court. There can be no conviction on a count 
to which an accused pleads guilty unless, by 
some act on its part, the court has indicated a 
determination of the question of guilt. 

The law is that in order to amount to a conviction, 
a plea of guilty must be acted upon in such a way 
that the court finally, and unequivocally, determines 
the guilt of the accused. That view was implicitly 
(and explicitly in the case of Aickin J) accepted by 
the High Court in Griffiths v The Queen. 

Prior to the decision in Nguyen, the law in Victoria was 
unclear as to whether the allocutus was either necessary 
or sufficient evidence of acceptance of a plea or verdict, 
and therefore evidence of a conviction. In Nguyen that 
question was answered by holding that the putting of the 
allocutus is always sufficient evidence of acceptance of a 
plea (at [110] and [111]):

Although the putting of the allocutus no longer 
serves its original purpose, it clearly remains an 
accepted part of criminal trial procedure in this 
State. The authorities to which we have referred 
establish – beyond argument – that it is a step 
which has objective legal significance. The putting 
of the allocutus signifies, as a matter of law, the 
Court’s unequivocal acceptance of the plea of 
guilty – and hence signifies conviction. 

We reject the respondents’ contention that the 
significance of the putting of the allocutus might 
vary according to the nature of the hearing during 
which it is put. The correct analysis is the reverse. 
That is, the putting of the allocutus stamps its 
own character on the relevant part of the hearing, 
however short it may be. Even if the allocutus is 
put during what is otherwise to be regarded as an 
administrative or listing hearing, the putting of the 
allocutus will always have the legal significance to 
which we have referred. 

However, and notwithstanding that clarification of the 
law, at [121] the Court noted that: 

Although we have held that, in accordance 
with the authorities, the putting of the allocutus 
signifies the acceptance of a plea, we reiterate 
our view that this procedure should be abolished 
and replaced with something simple and 
comprehensible to all. That would be consistent 
with the modern approach to case management 
procedures in the County Court. 

Although Nguyen was primarily concerned with the 
process following a plea of guilty, a conviction following 
a verdict of guilty also requires acceptance (whether by 
express words or implication) of the verdict of guilty by the 
trial judge. (See the discussion of Della Patrona v DPP (No 
2) (1995) 38 NSWLR 257 at [81]–[86] of Nguyen). 
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The Act simplifies the grounds of appeal against 
conviction from a trial conducted in the County Court or 
Supreme Court, to the Court of Appeal. An appeal can 
now be taken on any ground. However, leave is required 
in all cases. 

The process for applying for leave to appeal is largely 
unchanged, although the applicant now has 28 days 
(rather than 14 days) from the day on which the person 
is sentenced to file their notice of application for leave 
to appeal. It is not necessary for the applicant to serve 
a copy of this notice on the DPP as the Registrar of 
Criminal Appeals will forward a copy to the DPP. The time 
within which a notice of appeal or notice of application 
for leave to appeal must be filed may be extended under 
section 313 of the Act.

What sorts of convictions can be 
appealed from?
Section 274 provides a right of appeal in relation to:

•  any conviction (which includes a finding of guilt where 
a formal conviction is not recorded)

•  entered in an originating court (which is defined in 
section 3 to mean the County Court or the Trial Division 
of the Supreme Court when exercising their original 
jurisdiction) 

•  for an offence dealt with in the court’s  
original jurisdiction.

This includes convictions at trial for indictable offences, 
convictions for related and unrelated summary offences 
in the Supreme Court or County Court, contempt, and 
breaches of sentencing orders heard at first instance in 
those courts (e.g. under section 47(1) of the Sentencing 
Act 1991). 

Grounds of appeal
Under the Act, an appeal can now be taken “on any 
ground of appeal”. There is no need to distinguish 
between types of grounds as was the case under 
section 567 of the Crimes Act 1958 (e.g. question of 
law, certification by the trial judge, with leave of the Court 
of Appeal) because leave is now required regardless of 
the ground of appeal, as discussed below. However, to 
be a ‘ground of appeal’ a submission must be capable 
of leading to one of the conclusions, set out in section 
276(1)(a), (b) or (c) (Determination of appeal against 

conviction), that the Court of Appeal is required to reach 
before an appeal is allowed.

Leave to appeal required in all 
cases
Previously, leave was not required in relation to some 
grounds of appeal (e.g. questions of law; or questions 
of fact, or mixed fact and law with certification) but was 
required for others (e.g. any other ground). 

Leave to appeal is now required in all cases. The Court 
of Appeal may grant leave on some grounds and refuse 
leave on others. 

A single judge of appeal is entitled to grant or refuse 
leave under section 315(1)(a), subject to an absolute right 
of election to the Court of Appeal itself if leave is refused 
(section 315(2)). 

Determination of appeal
Previously, section 568(1) of the Crimes Act 1958 set 
out the grounds of appeal and the proviso. That section 
was drafted a century ago and was unclear, internally 
inconsistent and unnecessarily complex. 

The new appeal provision has been refined in a way 
which recognises that many of the problems that have 
plagued the appeal grounds and proviso resulted from 
different understandings of the phrase ‘miscarriage of 
justice’. This phrase was originally intended to refer to 
any departure, however insignificant, from the rules of 
trial. It is now commonly understood by lawyers and 
judges to refer to cases where something significant has 
gone wrong in a trial. To a lay audience it tends to mean 
that an innocent person has been convicted. 

Further, it was unclear which of the three limbs of appeal 
in section 568(1) the proviso applied to and there was 
much uncertainty as to the relationship and distinction 
between ‘miscarriage of justice’ in the third limb and 
‘substantial miscarriage of justice’ in the proviso. 
Conflicting judicial interpretations of the provision arose 
over the years. In particular, a decision of the Full Court 
of the High Court in Weiss v R (2005) 224 CLR 300 
(Weiss) was an attempt to clarify its interpretation. 
Instead, it added a level of complexity and uncertainty 
to the application of the provision. Moreover, differing 
approaches and split judgments in the High Court since 
Weiss highlighted the need to reform the provision.

Appeals

Appeals Against Conviction
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The revised grounds of appeal take into account the 
following conclusions:

•  There is no need for a two-stage proviso structure if 
the grounds of appeal are more appropriately worded. 
A single-tiered test removes much of the complexity of 
section 568(1).

•  There is duplication and linguistic difficulty in requiring 
initial consideration of whether there has been a 
miscarriage of justice and then separate consideration 
of whether there has been a substantial miscarriage  
of justice.

•  There should be a presumption that, until the contrary 
is shown, a trial before a judge and jury was fair 
and in accordance with law. It follows that the onus 
to persuade the court of the matters required for a 
successful appeal should be on the appellant.

•  Errors or irregularities in the trial should result in 
appeals being allowed if the problem could have 
reasonably made a difference to the trial outcome or 
if the error was of a fundamental kind depriving the 
appellant of a fair trial.

Accordingly, the Act simplifies the grounds on which the 
court must allow or refuse an appeal while retaining the 
phrase ‘substantial miscarriage of justice’. The proviso to 
section 568(1) was not re-enacted. 

Section 276(1) of the Act provides that the Court of 
Appeal must allow the appeal against conviction if the 
appellant satisfies the court that:

(a)  the verdict of the jury is unreasonable or cannot be 
supported having regard to the evidence; or

(b)  as the result of an error or an irregularity in, or in 
relation to, the trial there has been a substantial 
miscarriage of justice; or

(c)  for any other reason there has been a substantial 
miscarriage of justice.

The court now must be positively satisfied that there 
has been a ‘substantial miscarriage of justice’ before an 
appeal is allowed.

Appeals Against Sentence
The Act clarifies and simplifies the wording of the 
provisions relating to appeals against sentence by an 
offender. The provisions separate out the appeal right, 
how the appeal is commenced, how it is decided and 
what happens if it is successful. The changes largely 
reflect current practice.

The key changes are:

•  Time frames for filing and service of an appeal are  
now 28 days and 7 days after filing respectively (see 
section 279).

•  There is a new test for deciding applications for leave 
to appeal against sentence (see section 280). 

•  The test for appeals against sentence has been 
modified to reflect settled case law (see section 281).

Application for leave to appeal
Section 280 of the Act regulates applications for leave to 
appeal against sentence (under section 279) which are 
heard by a single judge of appeal (under section 315) in 
two ways:

•  It allows leave to be refused if there is no reasonable 
prospect of a lower sentence being imposed (even if 
there is otherwise a reasonably arguable ground  
of appeal)

•  It allows leave to be given or refused in relation to any 
or all grounds of appeal.

Section 280 effectively reverses the majority approach of 
the Court of Appeal in R v Raad [2006] VSCA 67 (Raad). 
As a result of experience since Raad, it was considered 
that the minority view in Raad should now prevail. The 
majority in Raad held that the sole test to apply when 
determining an application for leave to appeal was 
whether there was a reasonably arguable ground of 
appeal; leave should not be refused simply because the 
judge considered that there was no reasonable prospect 
of a lesser sentence being imposed. 

Section 280 now authorises a single judge of appeal 
(under section 315) to refuse leave if the judge considers 
that there is no reasonable prospect that the Court of 
Appeal would substitute a lesser sentence than that 
imposed by the sentencing judge. The ‘no reasonable 
prospect’ test is taken from the judgment of Buchanan 
JA in Raad at [39]. This change will be most important in 
cases where, for example, there was an error in process 
by the sentencing judge, or a failure to give adequate 
weight to a guilty plea, but where the overall sentence 
was well within range. 
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Section 280 of the Act further provides that the judge 
may refuse leave to appeal in relation to some or all 
grounds of appeal. This extends the court’s case 
management powers to limit the grounds of appeal that 
are argued where leave is granted in relation to some 
grounds of appeal but not others.

The important proviso for all changes to the powers of 
a single judge considering an application for leave to 
appeal is that the absolute right to challenge the decision 
of the single judge by electing to have the case dealt with 
by a three-member court remains (see section 315(2)). 

Determination of appeal

The error correction test

Section 281 of the Act sets out the test to be applied by 
the Court of Appeal on a sentence appeal under section 
278. The court must allow the appeal if satisfied there 
is an error in the sentence first imposed and a different 
sentence should be imposed. 

Previously, section 568(4) of the Crimes Act 1958 
provided that “if it thinks that a different sentence 
should have been passed” the Court of Appeal shall 
quash the sentence and substitute a different sentence. 
Alternatively, if the Court of Appeal considered it 
“appropriate in the interests of justice to do so” it could 
quash the sentence and remit the matter to the trial court 
for re-sentencing.

The discretion given to the Court of Appeal was, on the 
face of the provision, unfettered. It appeared to allow 
appellate re-sentencing rather than appellate review for 
the purpose of error correction.

However, the High Court has made it clear that appellate 
courts must deal with sentence appeals on an error 
correction basis. This is consistent with long standing 
principles concerning the review of judicial discretion. 
See House v The Queen (1936) 55 CLR 499.

In other words, the statutory test for sentence appeals 
did not reflect the approach actually applied by the Court 
of Appeal.

The new approach in section 281 adopts and extends 
the test that the Court of Appeal has applied in practice. 
It requires the Court of Appeal to allow the appeal if the 
appellant satisfies the court that there is an error in the 
sentence first imposed. 

It also requires that the Court of Appeal be satisfied that 
a different sentence should be imposed. This requirement 
was added because, if there is an error but the court is 
not satisfied that a different sentence should be imposed, 
there is no need to interfere with the original sentence.

Court warning to appellant

Section 281(3) is also new and requires the Court of 
Appeal to warn the appellant if it is considering imposing 
a more severe sentence than was originally imposed.

This reflects the policy enunciated by the Victorian Court 
of Appeal in R v Boyle (1996) 87 A Crim R 539. In that 
case, the court held that where a person has shown that 
the sentencing process was attended by error they should 
not be required to run the risk of having a heavier sentence 
imposed as a result of a successful appeal; it is in the 
public interest that such errors be identified and corrected.

This policy is also consistent with the recommendation 
of the Victorian Parliament Law Reform Committee 
that, in relation to de novo appeals to the County Court, 
a statutory warning should be given if the court is 
considering increasing a sentence on appeal.
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The Court of Appeal in Victoria has regularly declined to 
increase sentences on a DPP appeal even if the court 
held that the sentence is manifestly inadequate. The 
basis for that non-interference was what is described as 
the ‘double jeopardy’ that the offender faced as a result 
of having to be sentenced twice. The principle was either 
used to leave a manifestly inadequate sentence alone 
or, if the sentence was increased, to only increase it by 
a relatively small amount. However, this is not ‘double 
jeopardy’ in the strict legal sense (which applies to an 
acquittal). Instead, it reflects the anticipated trauma and 
inconvenience of being sentenced twice.

The Attorney-General in his Second Reading Speech, 
outlined the reasons for removing ‘sentencing double 
jeopardy’:

This existing common law consideration 
[sentencing double jeopardy] can distort 
sentencing practices because the sentence 
imposed by the Court of Appeal will not reflect 
the sentence that it considers should have been 
imposed in the first place. This can reduce 
the guidance provided by the Court of Appeal 
sentences to other courts and the effectiveness  
of DPP appeals against sentence.

Further, this approach does not take into account other 
relevant and counter-balancing policy considerations, 
such as the interests of the community and the victim, 
in the courts sentencing offenders to appropriate 
sentences.  

The use of the principle is well described in the often-
cited case of R v Clarke [1996] 2 VR 520 (Clarke). It has 
two effects as set out in the following paragraphs from 
that decision:

When, in response to a Crown appeal, the court 
decides to resentence an offender, it ordinarily 
gives recognition to the element of double 
jeopardy involved (in twice standing for sentence) 
by imposing a sentence that is somewhat less 
than the sentence it considers should have been 
imposed at first instance.

An appellate court has an over-riding discretion 
which may lead it to decline to intervene, even 
if it concludes that error has been shown in the 
original sentencing process. In this connection, 
the conduct of the Crown at the original 
sentencing proceedings may be a matter of 
significance.

The approach in the Act
The effect of the changes in the Act is to:

•  remove the consideration in the first paragraph (namely 
twice standing for sentence) and

•  limit the discretion in the second paragraph only to 
the extent that the discretion may be exercised on the 
basis of the ‘double jeopardy’ principle.

The Act has used the more explicit phrase “the 
element of double jeopardy involved in the fact that 
the respondent is being sentenced again”. This is a 
modification of the wording used to describe the relevant 
principle in Clarke (set out above) and is intended to 
ensure that the object of the provision is clear.

Section 289 also reflects the new structure for sentence 
appeals in the Act, that is, the two-stage test separating 
out a finding of error from resentencing. The Act’s 
approach is designed to prevent recourse to the ‘double 
jeopardy’ principle both at the error stage and at the 
resentencing stage.

Accordingly, sections 289(2) and 290(3) now provide 
that the element of ‘double jeopardy’ associated with 
the accused being sentenced again cannot be taken 
into account when the Court of Appeal is determining 
whether an appeal should be allowed. This broad 
language is designed to encompass the Court of 
Appeal’s consideration of:

• whether there is an error in the sentence imposed and

• whether a different sentence should be imposed. 

For consistency with other prosecution appeal 
provisions, DPP appeals to the County Court (sections 
259 and 262) have been similarly amended, as has the 
DPP’s appeal to the Court of Appeal against sentence 
where there has been a failure to fulfil an undertaking 
(section 294(2)).

Other factors particular to DPP sentence appeals remain 
relevant and act to reduce an otherwise appropriate 
sentence, despite the removal of ‘sentencing double 
jeopardy’ as a consideration. These factors were noted 
in Clarke (discussed above) and include: the conduct of 
the prosecution at the original sentencing, a significant 
change in personal circumstances of the offender, and 
the fact that the offender has served part or all of a 
different kind of original sentence. For example, where an 
offender has already served much of a community based 
order, a sentence of imprisonment substituted on appeal 
may need to be reduced to reflect the sentence already 
served.

Prosecution Appeals – Sentencing Double Jeopardy
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Interlocutory appeals
The Act introduces a new interlocutory appeals regime 
to allow certain decisions to be appealed to the Court of 
Appeal before verdict (whether before or during the trial). 
Previously, such decisions would have to wait until the 
end of the trial and would only be relevant if the accused 
was convicted.

An interlocutory appeal essentially brings forward an issue 
that may otherwise become part of a post-conviction 
appeal. It provides a mechanism for a judge’s rulings 
to be tested on appeal before a trial starts or, in limited 
circumstances, during trial. Typically, an interlocutory 
appeal will deal with only one issue, unlike an appeal 
against conviction which may involve many issues.

Interlocutory appeals can also be used where a judge 
makes an interlocutory decision. This includes 
granting, or refusing to grant, an application (e.g. 
to discharge a jury, to conduct separate trials or to 
permanently stay proceedings).

An interlocutory decision also includes a decision 
about the admissibility of evidence which, if excluded, 
would “eliminate or substantially weaken the  
prosecution case”. 

Interlocutory appeals have a number of benefits, 
including reducing the number of new trials, preventing 
the fortuitous acquittal of an accused due to an error 
in the trial and avoiding trials altogether because the 
resolution of a key issue may result in a plea or the 
withdrawal of charges.

The interlocutory appeals regime has been structured to 
minimise the risk of fragmentation of trial proceedings 
and increased delays because of the time taken to hear 
appeals. It is designed to achieve an appropriate balance 
between ensuring that trials are conducted correctly 
the first time and interfering as little as is reasonably 
possible with pre-trial and trial processes. With this aim 
in mind, the Act requires stronger reasons to justify an 
interlocutory appeal during a trial.

Good pre-trial preparation is important for the effective 
use of the new interlocutory appeals process. The issues 
need to be identified early and the submissions at trial 
will often be heavily relied upon at the appeal. It is also 
important that the ‘summary of prosecution opening’ and 
the ‘response of the accused to the prosecution opening’ 
clearly indicate the matters in issue. This will enable 
the judge (when certifying) and the Court of Appeal 
(when considering whether to grant leave to appeal) to 
determine the importance of the issue in the case. 

Key features of the interlocutory 
appeals regime
Interlocutory appeals only apply to trial proceedings, 
that is, cases in the Supreme Court or County Court for 
indictable offences.

An interlocutory appeal can be taken against any 
interlocutory decision, which is defined in section 
3 as “a decision made by a judge”. The definition is 
intentionally broad. The types of decisions that can 
be appealed include certain decisions regarding the 
admissibility of key prosecution evidence and a judge’s 
decision to grant, or refuse to grant, an application: 

• to discharge a jury 

• to sever charges 

• to amend an indictment 

• to conduct separate trials 

• to change trial venue 

• to permanently stay proceedings 

•  to accept or reject a submission that the accused has 
no case to answer. 

The definition expressly includes stays of proceedings, 
thereby reversing the effect of Smith v R (1994) 
181 CLR 338. 

Interlocutory appeals both before and during trial have 
two hurdles, namely certification by the judge and leave 
from the Court of Appeal.

Certification by the judge who made the 
decision

Section 295(3) of the Act requires certification by the 
judge (at first instance) but limits certification to specific 
threshold issues. The judge must certify:

•  in all cases - that the issue is of sufficient importance in 
the context of the trial to warrant an appeal

•  in relation to evidential rulings - that the evidence, if 
ruled inadmissible, would eliminate or substantially 
weaken the prosecution case

•  in relation to interlocutory decisions made after the trial 
commences - either that:

 -  the issue was not reasonably able to be identified 
before the trial commenced 

 -  the party was not at fault in failing to identify the issue 
that is the subject of the proposed appeal.

A refusal by a judge to certify can be reviewed by the 
Court of Appeal under section 296.

Interlocutory Appeals and Cases Stated
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Leave from the Court of Appeal

Leave to appeal is required in all cases but will be harder 
to obtain during a trial. Section 297 provides that the 
Court of Appeal may only give leave to appeal if it is 
satisfied that it is in the interests of justice to do so 
having regard to: 

•  the extent of any disruption or delay to the trial process 
that may arise if leave is given and 

• whether the determination of the appeal may:

 -  render the trial unnecessary

 -  substantially reduce the time required for trial

  -  resolve an issue of law or procedure necessary for the 
proper conduct of the trial

 -   reduce the likelihood of a successful appeal against 
conviction in the event that the accused is convicted 
at trial.

If the trial has already commenced, there is an additional 
consideration; the Court of Appeal must not grant leave 
unless the reasons for doing so clearly outweigh any 
disruption to the trial.

For an appeal during trial, if leave is granted then the  
trial must be adjourned pending the outcome  
(see section 299). 

When it hears an interlocutory appeal, the Court of 
Appeal may confirm or set aside the original decision. 
If it sets aside the decision, the court may either remit 
the matter with directions or make a new decision (see 
section 300(2)(a) and (b)).

The new regime draws from the NSW interlocutory 
appeals regime. However, there are important differences 
between the Victorian and NSW regimes:

•  The Victorian model avoids the technicality of the NSW 
approach which permits an appeal in relation to an 
‘interlocutory judgment or order’.

•  In Victoria, the DPP (as well as the accused) must seek 
leave to appeal. 

•  In Victoria, the trial judge must certify an interlocutory 
decision (e.g. that the issue is of sufficient importance 
to warrant an appeal or that if the evidence were ruled 
inadmissible it would eliminate or substantially weaken 
the prosecution case). 

•  In Victoria, the Court of Appeal must consider a 
number of matters when determining whether to grant 
leave to appeal (e.g. whether determining the appeal 
could render the trial unnecessary or substantially 
reduce the time required for trial). 

Cases stated
A ‘case stated’ is also referred to as a ‘reserved question 
of law’ and involves a first instance judge asking a 
question of the appeal court. 

The new approach in the Act
The Act provides for two different kinds of case stated:

•  a general power of the trial judge to refer a question 
of law to the Court of Appeal before or during trial 
(section 302)

•  a power of the DPP to refer a question of law to the 
Court of Appeal following an acquittal (section 308).

The first category is based on section 446(2) of the 
Crimes Act 1958 and has been significantly changed to 
complement the new interlocutory appeals regime. There 
are no substantive changes to the second category, 
which is based on section 450A of the Crimes Act 1958. 

The structure of the new case stated process under 
the Act was heavily influenced by the new interlocutory 
appeals power. A case stated procedure has been 
retained in order to capture those cases:

•  that fall outside the interlocutory appeals regime (for 
instance, because a question of law has arisen without 
there having been an interlocutory decision)

•  where the parties do not wish to appeal but the judge 
considers that there is an important issue that the 
Court of Appeal should review. 

Key features of the new case stated 
process in the Act 
A question can now be reserved before or during trial 
but, as with interlocutory appeals, once a trial has 
started, the court must not reserve a question of law 
unless the reasons for doing so clearly outweigh the 
disruption to the trial process.

The court may reserve a question of law on its own 
motion or on the application of either party. This differs 
from the previous provision (section 446(2) of the Crimes 
Act 1958) which only allowed cases to be stated on the 
application of the accused.

The court must have regard to the same factors as 
those for granting leave in interlocutory appeals when 
deciding whether to state a case. This differs from the 
previous provision which only allowed cases to be stated 
where the determination of the question could render the 
conduct of the trial unnecessary.
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The Act consolidates, restructures and reorganises 
previously existing provisions dealing with County Court 
appeals. Although there has been no change to the 
fundamental nature of appeals from the Magistrates’ 
Court to the County Court as de novo hearings, the Act 
introduces some limited changes to procedure.

Offender appeals
Changes to offender appeals include the following:

•  The Act draws an important distinction between an 
appeal against conviction and sentence and an 
appeal against sentence alone (see section 254).

•  There are changes to time limits for filing and serving 
a notice of appeal against conviction and/or sentence 
(see section 255, and see further General: Changes to 
Time Limits).

•  The court is now required to warn the appellant, as 
early as possible during the hearing, if the court is 
considering imposing a more severe sentence than the 
one originally imposed (see section 256). This gives the 
appellant an opportunity to abandon the appeal.

•  The court may no longer hear an appeal in the 
appellant’s absence and must instead strike it out or 
adjourn it (see section 267). If an appeal is struck out 
for non-appearance and the failure to appear was not 
the appellant’s fault, the court may reinstate the appeal 
(see section 267(3)). 

•  The situation is different when the appellant has 
taken the active step of abandoning the appeal. If an 
appellant abandons an appeal and the court makes 
an order under section 266(4)7 striking out the appeal, 
the court must not subsequently reinstate the appeal. 
This provision addresses and clarifies issues raised in 
the case of Kay v His Honour Judge Waldron of the 
Victorian County Court and Anor (25 February 1998 – 
transcript not available).

•  Leave is no longer required to abandon an appeal, a 
written notice of abandonment will now suffice (see 
section 266). The requirement to show exceptional 
circumstances before an appeal may be abandoned 
has also been removed.

•  It remains open for a person who has abandoned 
an appeal and wishes to effectively reverse that 
abandonment, to file an appeal (which will inevitably be 
out of time) and have it dealt with in the context of an 
application for leave to appeal out of time (see section 
263).

7.  The Justice Legislation Amendment Bill 2010 inserted a new subsection in 
section 266 of the Act, which provides that the County Court may not set aside 
an order under subsection (4) striking out an appeal. 

DPP appeals
Changes to DPP appeals include the following:

•  The time frames for the DPP to commence an appeal 
against sentence have changed (see section 258, and 
see further General: Changes to Time Limits).

•  The court must not take into account the element of 
‘double jeopardy’ involved in the respondent being 
sentenced again and reduce what would otherwise be 
an appropriate sentence. 

•  A further right of appeal exists for a respondent who 
receives a custodial sentence on a DPP appeal under 
section 259, having received a non-custodial sentence 
in the Magistrates’ Court (see sections 283 and 286) 

•  The Act allows DPP appeals against sentence for 
failure to fulfil an undertaking (out of the summary 
jurisdiction) to be heard in the County Court (see 
section 260). Previously, such appeals were heard by 
the Court of Appeal. 

•  Where the respondent (i.e. the accused in the original 
case) does not appear on an appeal by the DPP, the 
court can either adjourn the appeal or hear it in the 
respondent’s absence. However, the court must be 
satisfied that the respondent had been given proper 
notice of the appeal. The court cannot impose a 
sentence that requires the respondent’s consent (e.g. a 
community based order). 

•  A warrant to arrest can be issued for non-appearance 
(see section 268(2)). 

The Act provides the registrar of the County Court with a 
new power to issue, in accordance with the Magistrates’ 
Court Act 1989, a warrant to imprison the appellant 
and also to recall or cancel a warrant to imprison the 
appellant (see section 267(1)8). 

The Act also gives a new power to the County Court to 
grant appeal bail where an application for bail pending a 
reinstated appeal under section 265 is made (see section 
267(6)9).

 

8.  The Justice Legislation Amendment Act 2010 amended this section to provide 
for this power.

9.  The Justice Legislation Amendment Act 2010 amended this section to provide 
for this power.

County Court Appeals
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The Criminal Procedure Amendment (Consequential 
and Transitional Provisions) Act 2009 (the Consequential 
Provisions Act) introduces a new appeals framework into 
the Children, Youth and Families Act 2005. 

The appeals provisions for Children’s Court criminal 
appeals were overly complex, outdated and difficult to 
follow. This was because the appeals scheme adopted 
provisions from the Magistrates’ Court Act 1989, then 
made express modifications and provided that further 
necessary modifications to the provisions could be made. 

Overhaul of existing provisions
The Consequential Provisions Act overhauls Part 5.4 
of the Children, Youth and Families Act 2005. The new 
provisions are, as far as possible, consistent with the 
appeals framework in the Act. The provisions have then 
been expressly adapted to meet the needs of children. 

Therefore, the changes outlined in Appeals: County 
Court Appeals are also relevant to appeals from the 
Children’s Court. This section focuses on additional 
changes that have been made which are more specific to 
appeals from the Children’s Court. 

The improvements introduced by the new framework and 
terminology include:

•  clearly setting out how an appeal is commenced, 
heard and determined in the appellate court

•  incorporating any ‘necessary modifications’ for 
Children’s Court appeals into the framework

•  re-enacting sections that were previously only cross-
referred to, for example the sections that relate to the 
ordering of pre-sentence and group conference reports

•  removing references to the imposition of ‘aggregate 
sentences’ and ‘aggregate period’ orders by the 
Children’s Court from the Children, Youth and Families 
Act 2005 because the Children’s Court has not 
had the power to impose such sentences since the 
commencement of the Children and Young Persons 
Act 1989 (see DPP v MN [2009] VSCA 312).10

There are also substantive changes to appeals including:

•  providing that costs are not to be awarded against a 
child who brings an appeal from a Children’s Court 
decision and loses or abandons the appeal

10.  The Justice Legislation Amendment Act 2010 amended the Children, Youth 
and Families Act 2005 to remove these references.

•  providing the DPP with the power to appeal against a 
sentence imposed by the Children’s Court which was 
less severe, because the child gave an undertaking 
to assist law enforcement authorities with the 
investigation and prosecution of another offence, 
where the DPP considers that the child has failed, 
wholly or partly, to fulfil that undertaking11

•  removing restrictions on the appellate court’s power 
to determine DPP appeals against non-accountable 
undertakings or good behaviour bonds.

The new appeals framework for the 
Family Division 
Section 328 of the Children, Youth and Families Act 2005 
sets out the types of orders and applications, made in 
the Family Division of the Children’s Court, from which a 
party may appeal. Many aspects of the appeals process 
for matters arising in the criminal division are relevant to 
the family division. Therefore, the appeals framework for 
the family division adopts specific relevant sections of 
the criminal division appeals framework and then these 
provisions are specifically adapted for use in appeals 
from the family division. For example, section 328(6) 
of the Children, Youth and Families Act 2005 provides 
that a reference to a ‘sentence’ should be treated as a 
reference to an ‘order or dismissal’ that is the subject of 
the appeal. 

11.  The Justice Legislation Amendment Act 2010 amended the Children, Youth 
and Families Act 2005 to expressly provide this power.

New Children’s Court Appeals Framework
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Appendix
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The Attorney-General’s 
Second Reading Speech 
for the Criminal 
Procedure Bill 

The development of Victoria’s 
criminal procedure laws
Victoria’s criminal procedure laws are a mix of common 
law and statute law. At the time our laws were inherited 
from England, they were predominantly comprised 
of common law. The first Victorian Act concerning 
criminal procedure was contained in the Criminal Law 
and Practice Act 1864. These laws did not cover every 
aspect of criminal procedure. That Act complemented 
the common law and primarily focussed on providing 
legislative solutions to particular problems that had arisen 
with the operation of the common law. 

Statute law has become increasingly important. The key 
piece of legislation is the Crimes Act 1958; it is closely 
based on earlier consolidations. Before 1958, there were 
five consolidations at regular intervals which ensured the 
principal Act remained relatively coherent. The Crimes 
Act contains provisions dealing with three main areas 
of law, criminal procedure, investigation powers and 
offences. 

Fifty years and over 1,500 amendments later, the Crimes 
Act is no longer logical or coherent. Many provisions 
are now obsolete. Others are still relevant, but are 
incoherent. Successive amendments have made some 
provisions hard to find and others difficult to understand. 

It is time to overhaul and modernise Victoria’s criminal 
procedure laws. 

Problems with the current criminal 
procedure laws
There are a number of other significant problems with 
criminal procedure laws. 

The law is difficult to locate. Appeals to the Court of 
Appeal are in the Crimes Act but appeals to the County 
Court are in the Magistrates’ Court Act 1989. Within 
the Crimes Act, between some procedure provisions, 
there are more than 100 pages of legislation concerning 
matters such as taking DNA and fingerprints. 

Many laws are difficult to understand. Some provisions in 
the Crimes Act are exactly the same as they were when 

they were passed in 1864. Some laws were introduced 
decades ago to address a specific problem but it is no 
longer apparent what that problem was. This results 
in uncertainty about the law or new meanings being 
developed so that the provisions have some meaning.

The law is complex. Because our criminal procedure laws 
are located in different Acts and have been developed 
and amended separately, similar issues are dealt with 
differently for no good reason. 

Comprehensive review of  
criminal procedure
In recent decades, criminal procedure has been 
changing to recognise the needs of victims, reduce delay 
and use resources more efficiently and effectively.

While expectations and demands upon the criminal 
justice system have been increasing, the basic tools 
used by the courts, police and legal practitioners, being 
criminal procedure laws, are no longer up to the task at 
hand. Therefore, the Justice Statement indicated that 
the Crimes Act and criminal procedure needed to be 
overhauled and modernised. 

This is the first comprehensive review of criminal 
procedure in Victoria. The Bill is the result of a 
substantial review conducted by the Criminal Law – 
Justice Statement unit in the Department of Justice in 
consultation with the courts, legal profession and Victoria 
Police. Throughout the course of the review, the Criminal 
Law – Justice Statement Advisory Group has provided 
invaluable expert advice concerning problems that need 
to be addressed and solutions to those problems. I 
would like to take this opportunity to thank the officers 
of the Department of Justice and Parliamentary Counsel 
responsible for developing and drafting this Bill, the 
members of the Advisory Group for their contribution 
and advice and the commitment of all concerned to 
improving our criminal procedure laws.

Objectives of this Bill
Criminal procedure laws should be as clear, simple and 
accessible as possible.

There should be one integrated set of criminal procedure 
laws. 

Criminal procedure laws need to be fair and effective. In 
2006, this Government introduced the Charter of Human 
Rights and Responsibilities. To ensure that criminal 
procedure laws give effect to, and promote these rights 
and responsibilities, the Bill changes a number of existing 
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laws particularly as they affect victims and the accused. 
Further, our criminal procedure laws aim to create an 
environment in which the criminal justice system does 
not convict the innocent nor acquit the guilty. 

Criminal procedure laws must support and promote an 
efficient criminal justice system. Our courts deal with 
many cases each year. Case management practices 
need to create a structure that provides sufficient 
certainty and consistency to create an efficient system 
while providing sufficient flexibility to adapt to the 
individual needs of each case. 

Court time is valuable and court appearances can 
be expensive. Case management processes need 
to make the most of each court hearing. Early case 
preparation and discussion between the parties can 
avoid unnecessary court appearances and ensure that 
hearings focus on the most important issues.

Apart from being a large system in which offences 
are prosecuted, criminal procedure laws provide the 
framework within which important matters are dealt 
with that can have significant impact on the lives of 
many people. Going to court can be a major event in 
a person’s life. It is therefore important that criminal 
procedure laws recognise this impact. This Bill minimises 
the impact of necessary procedures on victims, 
witnesses, jurors and the accused. 

Overview of the Bill
There are five key themes to the overhaul of criminal 
procedure laws in this Bill.

First, the Bill consolidates existing criminal procedure 
laws. Instead of being located in three different Acts, the 
Crimes Act, the Magistrates’ Court Act and the Crimes 
(Criminal Trials) Act 1999, these laws are in one Bill. 

Second, the Bill harmonises criminal procedure laws. 
Procedures in different jurisdictions should be the  
same unless there are good reasons why they should  
be different.

Third, the Bill abolishes redundant and obsolete provisions. 

Fourth, the Bill rationalises the law by replacing multiple 
provisions with a single provision, such as the power to 
adjourn a proceeding.

Fifth, the Bill modernises criminal procedure laws by:

•  using plain English and clear and consistent 
terminology 

• placing provisions in a chronological order

•  adopting a consistent approach to whether provisions 
should form part of the body of an Act, a Schedule to 
an Act or Court Rules

•  using clearer drafting techniques including headings 
which describe provisions better and Notes to refer to 
other relevant definitions or provisions. 

As the use of plain English and clear and consistent 
terminology is important in understanding the Bill, I shall 
now discuss a number of these improvements.

Existing laws refer to the ‘defendant’ in the Magistrates’ 
Court and the ‘accused’ in the County and Supreme 
Courts. The Bill refers to the ‘accused’ irrespective of the 
jurisdiction. This is consistent with the approach used in 
the Charter of Human Rights and Responsibilities and 
removes an unnecessary distinction. 

For proceedings in the County and Supreme Courts, 
words such as ‘presentment’, ‘further presentment’  
and ‘counts’ have been replaced by ‘indictment’, 
‘criminal record’ and ‘charge’ respectively. ‘Charge’ 
and ‘criminal record’ are used in the same way in 
Magistrates’ Court proceedings.

The Crimes Act contains Latin and Norman French 
words. The Bill uses modern English words. For  
instance, the Bill replaces ‘nolle prosequi’ with 
‘discontinuing a prosecution’ and ‘autrefois acquit’ 
with ‘previously acquitted’. 

The Bill removes antiquated phrases such as providing 
that a person who pleads not guilty shall “be deemed 
to have put himself upon the country for trial”. When 
first introduced this provision removed the option of trial 
by ordeal and made trial by a jury mandatory instead. 
Despite trial by ordeal never being an option in Victoria, 
this provision remains on the statute book. 

Some existing provisions expressly state that parties 
have a right to be heard, others do not. The development 
of principles of procedural fairness means it is not 
necessary to refer to the right to be heard. For the kinds 
of procedures and powers provided in this Bill, this 
Bill operates in accordance with modern requirements 
of procedural fairness that a party has a right to be 
present and make submissions at a court hearing which 
concerns them.

Structure of the Bill
As I indicated earlier, the Bill adopts a chronological 
approach to criminal procedure. I shall refer to the most 
important aspects of chapters 2 to 6, 8 and 9 in some 
detail. Chapter 1 deals with a number of preliminary 
matters including definitions and the commencement of 
the Bill. Chapter 7 concerns references to the Court of 
Appeal on a petition for mercy. The clause in Chapter 7 
does not significantly alter the existing provision in the 
Crimes Act. 

Chapter 2 – Commencing a  
criminal proceeding
Chapter 2 indicates how a criminal proceeding may be 
commenced: by filing or signing a charge-sheet in the 
Magistrates’ Court, filing a direct indictment or a court 
direction that a person be tried for perjury.
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Once a criminal proceeding has commenced, there 
may be a number of stages in that proceeding. For 
example, a criminal proceeding may be commenced 
by filing a charge-sheet for an indictable offence in the 
Magistrates’ Court, followed by a committal proceeding, 
followed by a trial and appeal to the Court of Appeal. 
The Bill proceeds on the basis that this is one criminal 
proceeding, although the jurisdiction of different courts 
may be enlivened at different stages of the proceeding. 
The structure of the Bill reflects this approach. Chapter 2 
deals with the commencement of a criminal proceeding 
and subsequent chapters in the Bill refer to matters that 
may be relevant to that proceeding at certain times. 

When a criminal proceeding commences may be  
relevant to both time limits and transitional provisions.  
In R v Taylor [2008] VSCA 57 the Court of Appeal held 
that existing legislation did not create one continuous 
criminal proceeding, but a number of criminal 
proceedings could commence in the prosecution of  
an accused for an offence. 

Because the Bill operates on the basis that there is 
one criminal proceeding, this Bill differs from existing 
provisions in a number of ways. For instance, clause 
5 expressly indicates how a criminal proceeding 
commences. Clause 162 expressly provides that “the 
filing of an indictment other than a direct indictment does 
not commence a new criminal proceeding against the 
accused”. Clause 164 expressly provides that a fresh 
indictment does not commence a new proceeding. 
Clause 179 provides that the trial court may exercise 
directions hearing powers as soon as the accused has 
been committed for trial. Clause 177 enables the DPP 
to discontinue a prosecution for an offence where an 
indictment has not been filed. 

Adopting the approach that there is one criminal 
proceeding creates clarity and certainty. 

Chapter 2.2 introduces the Notice to Appear process. 
Currently, an accused can be required to appear before 
the Magistrates’ Court by summons or arrest. The notice 
to appear process provides a third way. 

There are significant delays in the filing of charges in 
some summary matters. The Notice to Appear process 
provides a simple and efficient method for requiring a 
person to attend the Magistrates’ Court for use in more 
straightforward cases. The notice will contain basic 
information including a brief description of the offence, 
when the person is required to attend court and contact 
details for the police officer or public official. The notice 
must be served personally. Within 14 days of issuing 
the notice, the prosecution must decide whether to file 
a charge-sheet. This provides the prosecution with a 
short period to decide whether there is any reason not to 
proceed with the charge. If the prosecution decides not 
to file a charge-sheet, they must notify the person within 
7 days and the person is not required to attend court. 

The notice is not a charge and does not commence a 
criminal proceeding. 

Chapter 3 – Summary procedure
Chapter 3 also provides that certain other matters flow 
from using the notice to appear. Currently a full brief is 
requested in many summary cases because:

• there is a lack of basic information about a case

•  the prosecution and accused do not discuss the case 
at an early stage

• the accused is seeking a sentence indication.

In some cases a full brief will be essential. For instance, 
the charges may be contested, the prosecution case 
may be unclear or obtaining instructions from a client 
is difficult. By improving the system, a full brief will be 
required less often. 

If a Notice to Appear is issued and a charge-sheet is 
filed, the Bill provides that the prosecution must prepare 
a preliminary brief and serve this within seven days of 
filing the charge-sheet. This will always be before the first 
court date. Clause 37 sets out what must be contained 
in a preliminary brief. This early provision of information 
will assist in early resolution of cases. A summary case 
conference must be held where a full brief is sought or 
the matter is to be listed for contest mention or summary 
hearing. The conference may identify ways of resolving a 
case or the narrowing of issues or information sought as 
part of a preliminary brief.

The benefits of the Notice to Appear process include 
reducing delay in the commencement of proceedings, 
requiring personal service of the notice and providing 
more information to the accused at an earlier stage. 

Realising the full benefits of these changes will require 
cultural change in the prosecution, defence practitioners 
and the courts. The best ways of operating this system 
and generating cultural change will be assessed 
through a pilot program. The pilot program will be in the 
Magistrates’ Court. This process will not be used in the 
Children’s Court. A different approach to address delay in 
the Children’s Court, tailored to the needs of children and 
young persons, will be used which I will discuss later. 

To ensure that there is proper disclosure of the prosecution 
case wherever it is required, the Bill replaces the existing 
incomplete and inconsistent disclosure processes. The Bill 
also introduces consistency in the categories of disclosure 
between summary, committal and trial proceedings. The 
idea that disclosure must be full, timely and ongoing 
underpins the new disclosure processes. 

The Bill provides better protection for the privacy of 
victims and witnesses who make statements for the 
prosecution. The Bill also creates simpler mechanisms 
for dealing with disagreements about whether there has 
been full disclosure of the prosecution case and clearly 
sets out the main grounds on which the prosecution may 
refuse to disclose information.
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The harmonisation of disclosure processes, obligations 
and rights under the Bill will make the law less complex, 
more consistent and fairer. It will also be more efficient for 
prosecuting agencies in creating systems for disclosure 
for different types of proceedings.

Chapter 3 makes other improvements to summary 
proceedings by clearly setting out the procedures to 
be followed in a summary hearing, including special 
provisions concerning proceedings conducted in the 
accused’s absence.

Chapter 4 – Committal proceeding
There have been many significant reforms to committal 
proceedings in the last 25 years. These reforms have 
included new procedures, new powers and new 
approaches to deal with new challenges and a changing 
environment. The Courts Legislation (Jurisdiction) Act 
2006 introduced significant changes to committal 
proceedings. These reforms shifted the focus of 
committal proceedings from complying with processes to 
achieving outcomes. 

This Bill clarifies, reorganises and modernises committal 
proceeding provisions. Chapter 4 now clearly sets out 
the different stages in a committal proceeding and how a 
case may proceed through the committal process. 

Clause 145 provides that upon committing an accused 
for trial, the court must transfer all related summary 
offences to the court that will deal with the indictable 
offences. Currently these charges are adjourned to 
be dealt with later. If the County or Supreme Court is 
conducting a plea for an indictable offence, the court will 
also be able to deal with related summary offences at the 
same time. Further evidence may be called to determine 
the related summary offences, but if this is not feasible 
or efficient, the court may remit the summary offences 
to the Magistrates’ Court. Clause 145 also provides 
that where the prosecution and the accused agree, the 
Magistrates’ Court may decide not to transfer a related 
summary offence to the County or Supreme Court. 

This new process treats the criminal justice system as 
one integrated system. It is a flexible and more efficient 
process and it will often be more appropriate for one 
court to deal with all related charges.

Chapter 5 – Trial on indictment
As I indicated earlier, many statutory provisions 
developed at different times and in different places to 
address specific problems with the common law. This 
is particularly the case with trials. The Crimes (Criminal 
Trials) Act and the Crimes Act both apply to trials but 
they are not integrated. As a result, the relationship 
between some provisions is unclear and the governing 
legislation is complicated.

The Bill defines when a trial commences as when 
“the accused pleads not guilty on arraignment in the 

presence of the jury panel”. If an accused is arraigned 
and pleads guilty to the charge, then there is no trial 
because the accused has not disputed the prosecution’s 
allegation. With no dispute, there is no issue for the jury 
to determine. 

The Bill creates a more clearly defined pre-trial regime for 
making decisions prior to the commencement of the trial 
and integrates this with the directions hearing process. 
It removes existing limitations on when such decisions 
can be made, opening up the whole period between 
committal and trial for these purposes. Clearer processes 
and powers will assist the courts in managing cases more 
effectively and better indicate to practitioners the types 
of matters that can and should be determined before a 
trial commences. The Bill provides simple, flexible and 
effective case management powers and procedures. 

Chapter 5.5 describes orders and other decisions that a 
court may make. An order is one type of decision. The 
word ‘decision’ is central to the operation of the new 
interlocutory appeals process, which applies in relation 
to a ‘decision’ made by a trial judge. I shall discuss 
the interlocutory appeals process later. However, it is 
important to note that the interlocutory appeals process 
complements the objective of the new pre-trial case 
management regime of encouraging parties to raise 
issues well before a trial commences. 

The Bill also provides:

•  a new process which in certain circumstances will 
enable an accused to admit in writing that they are 
guilty of the charges in the indictment 

•  clear and express powers to support a trial judge in 
assisting the jury to perform its often difficult task

•  a new process to enable a trial judge to accept a plea 
of guilty after a trial has commenced and to enter a 
finding that the accused is not guilty of the offence 
charged following a successful no case submission by 
the accused at the close of the prosecution case 

•  a clear process and requirement that where there are 
two or more accused, if any of the accused wish to 
make a no case submission, they must do so at the 
close of the prosecution case 

•  that the antiquated mechanism where a person may 
be indicted to stand trial by a grand jury of “at least 
twenty-three men” is abolished. 

These reforms to the trial process provide clear, 
consistent and fair processes that will enable trials to 
proceed more efficiently.

Chapter 6 – Appeals and  
Cases Stated
This Bill introduces the first major changes to appeals 
in Victoria in almost a century. The Criminal Appeals 
Act 1914 was based on the Criminal Appeal Act 1907 
(UK). All jurisdictions in Australia and some common law 
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countries followed these so-called common form appeal 
provisions, although the United Kingdom replaced these 
provisions with new appeal provisions in 1995.

(1) Appeals against conviction to the 
Court of Appeal

The Bill simplifies the grounds of appeal against 
conviction, from a trial conducted in the County or 
Supreme Court, to the Court of Appeal. 

Section 568 of the Crimes Act provides three grounds 
of appeal against a conviction. Where a person 
establishes one of the grounds of appeal, but the 
prosecution shows that there was no substantial 
miscarriage of justice, the Court of Appeal may apply a 
proviso and dismiss the appeal. 

The grounds of appeal and the proviso were drafted 
approximately 100 years ago. The meaning of some 
words in the provision is unclear and the provision is 
internally inconsistent. Differing judicial interpretations 
of section 568 and its counterparts in other jurisdictions 
have arisen over the years. This occurred in the High 
Court decision in Weiss v R (2005) 224 CLR 300, which 
added a level of complexity and uncertainty to the 
application of the provision. 

The provision and recent High Court authority also do not 
necessarily operate on the presumption that a trial before 
a judge and jury was conducted fairly and in accordance 
with law unless the appellant shows that it was not.

The Bill addresses the fundamental problems that have 
plagued this provision. The Bill will improve the operation 
and application of appeals against conviction to the 
Court of Appeal by: 

•  removing the two-stage test and replacing it with a 
single stage test

•  retaining the ‘substantial miscarriage of justice’ test 
for determining whether an appeal should be allowed 
or refused. This is an appropriate test for determining 
when an appeal should be allowed

•  requiring the appellant to satisfy the court that the 
appeal should be allowed. 

The new approach will mean that errors or irregularities 
in the trial will result in appeals being allowed when the 
problem could have reasonably made a difference to 
the trial outcome; or if the error or irregularity was of a 
fundamental kind depriving the appellant of a fair trial. The 
appeal process will therefore operate to ensure that the 
accused receives a fair trial. It will also ensure that appeals 
will not be allowed on technical points that did not affect 
the outcome of the trial or the fairness of the proceeding. 

(2) Appeals against sentence to the  
Court of Appeal

Clause 280 applies to the determination of an application 
for leave to appeal against sentence that is determined 
by a single judge of the Court of Appeal. This clause 

introduces a new test, which provides that leave to 
appeal against a sentence “may be refused if there is 
no reasonable prospect that the Court of Appeal would 
impose a less severe sentence”. In R v Raad [2006] 
VSCA 67 the majority of the Court of Appeal indicated 
that the court should not refuse leave to appeal if there 
is a reasonably arguable ground of appeal, even if there 
was no reasonable prospect of a lesser sentence being 
imposed. The new approach follows the approach of 
the minority in that case. It allows the court to apply an 
appropriate test based on the likelihood of an appeal 
being successful. This will assist the court in managing 
its workload. Further, if the appellant disagrees with the 
determination by the single judge, the person may still 
appeal to the Court of Appeal.

Section 568 of the Crimes Act also provides that on an 
appeal against sentence, the Court of Appeal must quash 
a sentence and substitute a different sentence if “it thinks 
that a different sentence should have been passed”. 
However, it has been clear since the High Court decision 
in House v The Queen (1936) 55 CLR 499 that the court’s 
power is not unfettered; a sentence may only be set 
aside if there was an error in the sentencing process, 
which includes sentences that are manifestly excessive 
or manifestly inadequate. The Bill embeds this error 
principle, making the law clearer and more accessible.

(3) Prosecution appeals  
against sentence

The error principle that I have just discussed will also 
apply to prosecution appeals against sentence in the 
Court of Appeal. 

This Bill introduces a further change to prosecution 
appeals against sentence. The Bill provides the DPP with 
the power to appeal against a sentence. Despite the fact 
that the DPP may show that a sentence is manifestly 
inadequate, the appeal court may decline to increase 
the sentence, or reduce the amount of any increase, 
because of what is described as ‘double jeopardy’. 
Clause 289 expressly provides that the “Court of Appeal 
must not take into account any element of double 
jeopardy” involved in sentencing an offender again. 
The Bill does not exclude other matters that may be 
relevant to the Court’s determination of the appropriate 
sentence to impose, such as where the error arises from 
the prosecution’s presentation of the case at the first 
sentencing hearing. 

This is different from the principle of double jeopardy 
that a person should not be tried twice for the same 
offence; this Bill does not affect that principle. However, 
because a prosecution appeal against sentence involves 
sentencing a person for a second time, the reasons 
against limiting the increase in sentence are described as 
involving ‘double jeopardy’.

This existing common law consideration can distort 
sentencing practices because the sentence imposed by 
the Court of Appeal will not reflect the sentence that it 
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considers should have been imposed in the first place. 
This can reduce the guidance provided by Court of 
Appeal sentences to other courts and the effectiveness 
of DPP appeals against sentence. 

Further, this approach does not take into account other 
relevant and counter-balancing policy considerations, such 
as the interests of the community and the victim, in the 
courts sentencing offenders to appropriate sentences. 

(4) Interlocutory appeals and  
cases stated

Interlocutory appeals provide a mechanism for a trial 
judge’s rulings to be tested on appeal before a trial starts 
or, in limited circumstances, during trial. An interlocutory 
appeal essentially brings forward an issue that may 
otherwise become part of a post-conviction appeal or a 
DPP reference following an acquittal. Typically, it deals 
with only one issue, unlike an appeal against conviction 
that may involve many issues. Because appealing after 
a trial has commenced inevitably interrupts the trial, 
stronger reasons are required to justify an interlocutory 
appeal during trial. 

As I mentioned earlier in relation to pre-trial decisions, 
an interlocutory appeal may be brought in certain 
circumstances against a ‘decision’ of a judge. This broad 
description avoids technical arguments about the nature 
or description of the decision in question, for example, 
whether the decision was a ‘judgment’ or ‘order’. 
Clause 295 of the Bill provides that where a decision 
concerns the admissibility of evidence, the decision 
may only be appealed where, if the evidence were ruled 
inadmissible, it would “eliminate or substantially weaken 
the prosecution case.” 

An interlocutory appeal may be brought if the judge who 
made the decision provides the necessary certification 
and the Court of Appeal provides leave to hear the 
appeal. The tests for certification and leave encourage 
the resolution of issues before a trial commences. Good 
preparation by the parties and case management by the 
court will identify most interlocutory appeal issues before 
a trial commences. However, there may be occasions 
when an issue arises during trial and there are very 
strong reasons for conducting an interlocutory appeal at 
that stage of the proceeding. 

Because interlocutory appeals deal with issues early 
in the proceedings that might otherwise result in a 
successful post-conviction appeal, they can: 

• prevent guilty people being acquitted 

•  prevent innocent people from being wrongly  
convicted and 

•  prevent retrials because there was an error at the 
accused’s trial.

As a result, interlocutory appeals can be of benefit in 
reducing the stress and trauma of court proceedings for 
victims, witnesses and the accused.

(5) Other changes to appeals

Some of the existing laws concerning whether a 
sentence is or may be stayed when an appeal is brought 
against either conviction or sentence are confusing, 
unclear and inaccessible. The Bill clearly sets out the 
relevant laws and adopts different approaches for stays 
in appeals to the County Court and appeals to the Court 
of Appeal. This is because appeals to the County Court 
involve hearing a matter afresh and appeals to the Court 
of Appeal involve identifying an error. 

This is the most comprehensive review of appeal 
provisions since the introduction of the Criminal Appeals 
Act 1914. In particular, it provides the Court of Appeal 
with new powers to utilise in its most important task 
of explaining the law and providing guidance to courts 
and the legal profession on legal issues. The Bill will also 
assist the Court in delivering justice in individual cases. 

Chapter 8 – General 
Chapter 8 contains important provisions that will be 
relevant in many criminal proceedings including when a 
person is required to appear in a criminal proceeding and 
the power of the court to adjourn a proceeding. 

The Bill sets out new service provisions, which provide 
clear processes for service on an accused and the 
prosecution. Sometimes personal service is essential 
to the fair and efficient operation of the criminal justice 
system. The Bill provides a flexible approach to service:

•  by enabling modern means of electronic 
communication to be utilised 

•  by recognising that the parties may agree on other 
ways of effecting service.

Clause 365 of the Bill provides that it is the intention 
of sections 61(4) and 209(4) of this Bill to alter or 
vary section 85 of the Constitution Act 1975. I make 
the following statement under section 85(5) of the 
Constitution Act 1975 of the reasons why it is the 
intention of clauses 61(4) and 209(4) of the Bill to alter or 
vary section 85 of the Constitution Act 1975. 

Clauses 61 and 209 of the Bill provide the Magistrates’, 
Children’s, County and Supreme Courts with the capacity 
to provide a sentencing indication to an accused who 
is considering pleading guilty. In accordance with a 
recommendation from the Sentencing Advisory Council 
in its report, Sentence Indications and Specified 
Sentence Discounts, these sections provide that a 
decision to give or not to give a sentence indication is 
final and conclusive. 

A sentence indication should only be given where it is 
likely to be of benefit in concluding proceedings. The 
reason for restricting review and appeal rights against a 
decision to give or not to give a sentence indication is 
to ensure that this decision is final and the substantive 
proceedings, whether a trial or a plea hearing, can 
proceed without delay. If review and appeal rights 
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were not restricted, they could defeat the purpose for 
the introduction of this scheme. Importantly, when a 
sentence is imposed, each party has rights of appeal 
against the sentence imposed. 

Chapter 9 – Repeals  
and Consequential and  
other amendments
Chapter 9 contains amendments concerning the joint 
conduct of committals in the Magistrates’ Court and 
the Children’s Court. Currently, a child and an adult co-
accused may be tried together. Because of the special 
needs of children, this is only likely to occur where the 
Children’s Court does not have jurisdiction to determine 
the charge summarily. The Children’s Court cannot hear 
and determine certain serious charges such as murder 
and manslaughter. However, while a child and an adult 
may be jointly tried, they cannot have joint committal 
proceedings. This means that victims and witnesses may 
have to face two committal proceedings instead of one. 

The Bill provides a new process where, if the Children’s 
Court does not have jurisdiction to hear and determine the 
charge summarily, the child is aged 15 or above and the 
Magistrates’ Court and the Children’s Court both consider 
it appropriate to do so, a joint committal proceeding of 
a child and adult co-accused may be conducted. If a 
joint committal proceeding is conducted, the Children, 
Youth and Families Act 2005 continues to apply as far as 
practicable to the child. This practical solution is fair to 
victims, witnesses and the child accused. 

It is important that the prosecution of a child or young 
person for a summary offence is commenced as quickly 
as possible in order to reduce delay-related anxiety 
and stress. Timely resolution of charges also increases 
the prospects of successfully intervening in offending 
behaviour. Clause 376 reduces the period within which 
the criminal proceeding for a summary offence must 
commence from 12 months to 6 months.

There are two exceptions to this reduced time limit. 
First, the court may allow the prosecution to commence 
a proceeding between 6 months and 12 months if 
it considers it appropriate to do so having regard to 
matters such as the age of the child, the seriousness of 
the alleged offence and the reasons why the charge was 
not filed within 6 months. Second, after receiving legal 
advice, a child may consent in writing to the filing of a 
summary charge at any time. 

Chapter 9 of the Bill contains consequential amendments 
where they are intimately involved with other aspects of 
the Bill. However, further consequential provisions will 
be required and transitional provisions will be necessary. 
The Government will introduce a separate Bill to address 
those matters.

Conclusion 
This Bill introduces major improvements to Victoria’s 
criminal procedure laws by overhauling existing laws 
and introducing substantial policy improvements. The 
new laws are clear, consistent, fair, and accessible. The 
Bill builds upon existing systems and introduces new 
procedures to create clear, efficient and flexible case 
management processes.

As society and the criminal justice system change, 
criminal procedure laws must continue to adapt to meet 
these new challenges. This Bill provides the sound 
platform that we need to do this.

This Bill is a major initiative of the government’s Justice 
Statement to modernise our criminal justice system. It 
is the most comprehensive and far-reaching reform of 
criminal procedure in Victoria’s history. It will provide 
Victoria with the best criminal procedure laws in Australia. 
This Bill gives Victoria the criminal procedure laws it 
needs in the 21st century. 

I commend this Bill to the House. 
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The Attorney-General’s 
Second Reading Speech 
for the Criminal 
Procedure Amendment 
(Consequential and 
Transitional Provisions) 
Bill 
The Criminal Procedure Act 2009 was passed by 
Parliament in February 2009. The Criminal Procedure 
Act overhauls existing laws that deal with criminal 
procedure (including summary procedure, committals, 
trial procedure and appeals) by rationalising and clarifying 
provisions, modernising language and processes and 
improving the efficiency, fairness and effectiveness of the 
criminal justice system. 

In order to implement this comprehensive and far-
reaching legislative regime, the Criminal Procedure 
Amendment (Consequential and Transitional Provisions) 
Bill makes a significant number of consequential 
amendments to other Acts where those Acts deal 
with matters connected to criminal procedure. In total, 
137 Acts require amendment, including the Children, 
Youth and Families Act 2005; the Crimes Act 1958; the 
Evidence Act 1958; the Magistrates’ Court Act 1989; the 
Public Prosecutions Act 1994 and the Supreme Court 
Act 1986.

The Bill makes two main types of consequential 
amendments, namely:

• modernising language and terminology and

•  updating cross references to Acts or provisions which 
will be repealed by the Criminal Procedure Act.

In addition to these consequential amendments,  
the Bill also:

•  introduces further improvements to criminal  
procedure and 

•  provides transitional arrangements for the 
commencement of the Criminal Procedure Act. 

Modernising Language and 
Terminology
The Criminal Procedure Act modernises criminal 
procedure laws by using plain English and clear and 
consistent terminology. Some of the more common 
changes include the following:

• ‘accused’ replaces ‘defendant’

• ‘charge-sheet’ replaces ‘charge’

• ‘indictment’ replaces ‘presentment’

• ‘sentence’ replaces ‘sentencing order’

• ‘set aside’ replaces ‘quash’ or ‘quashed’. 

Many Acts also use the term ‘appear’ to describe an 
obligation on an accused to attend personally or be 
represented at a criminal proceeding. In the light of the 
new definitions given to the terms ‘appear’ and ‘attend’ 
in section 3 of the Criminal Procedure Act, certain 
references to ‘appear’, ‘appears’ or ‘appearance’ in 
other Acts have been replaced with ‘attend’, ‘attends’ or 
‘attendance’ in order to clarify that an accused is required 
to appear personally and physically at a proceeding. 

In the Criminal Procedure Act, the distinction between 
‘attend’ and ‘appear’ significantly clarifies how the 
legislation should operate and what the accused is 
required to do. These distinctions are important in Acts 
which are frequently used in criminal proceedings.

Updating cross references
Many Acts refer to aspects of current criminal procedure 
laws, such as the commencement of a criminal 
proceeding under the Magistrates’ Court Act 1989. The 
Bill amends these Acts to ensure that they cross-refer 
to the new provisions in the Criminal Procedure Act to 
remain effective. 

The Bill also amends references in Acts, which refer 
to a section of an Act repealed or replaced by the 
Criminal Procedure Act. For example, Acts such as the 
Gas Industry Act 2001, the Occupational Health and 
Safety Act 2004 and the Rail Safety Act 2006 contain 
explanatory notes concerning indictable offences. The 
Bill amends these notes, to reflect the fact the section 
28 of the Criminal Procedure Act (rather than section 53 
and Schedule 4 to the Magistrates’ Court Act 1989) now 
indicate whether an indictable offence may be heard and 
determined summarily.

Substantive amendments
As I indicated previously, the Bill makes a number of 
changes to further improve the operation and policy 
objectives of the Criminal Procedure Act. I will now 
discuss these changes.

Sexual offence cases

The Bill inserts into the Criminal Procedure Act sections 
of the Evidence Act 1958 that relate specifically to sexual 
offence cases. Given the importance of special rules in 
sex offence cases and the extent to which they involve 
procedural laws, these provisions are more appropriately 
located with other procedural provisions in the Criminal 
Procedure Act. 

For many years the law has prohibited or restricted 
questions about the prior sexual history of a complainant 
in a sexual offence case. These laws have been 
amended and improved on several occasions. This Bill 
overhauls these provisions, making them much clearer 
and easier to understand. The Bill also clarifies that these 
laws apply in summary proceedings and sets out clear 
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time limits for applications for leave to cross-examine. 
The protection afforded by these provisions has also 
been extended to cover offences of sexual servitude. 

The Bill also rationalises the existing provisions. For 
instance, currently three separate sections provide 
for alternative arrangements for giving evidence 
by witnesses in sexual offence or family violence 
proceedings. The Bill replaces these provisions with one 
scheme for alternative arrangements, making the relevant 
law easier to find, understand and apply. 

In 2006, this Government introduced new laws to create 
a ‘special hearing’ in sexual offence cases. A special 
hearing involves recording, before trial, the evidence 
of a complainant who is a child or cognitively impaired 
witness. This means that in most sexual offence cases 
a child or cognitively impaired complainant only needs 
to give evidence on one occasion. If there is a new trial 
following an appeal, the court can replay the recording of 
the complainant’s evidence. 

However, in other situations a complainant in a sexual 
offence case may be required to give evidence on a 
number of occasions. For example, an adult complainant 
in a rape trial may be required to give evidence a number 
of times where there is a mistrial or a new trial is ordered 
on appeal or a mistrial. This can be very traumatic and 
stressful. It may also lead to the discontinuation of a 
case if a complainant decides not to give evidence at a 
subsequent trial.

Accordingly, the Bill complements the special hearing 
provisions by providing that the recorded evidence of a 
complainant in a trial for a sexual offence can be used in 
a subsequent trial. 

The Bill provides that the prosecution must apply for 
this recorded evidence to be admitted and gives the 
court a discretion to determine whether to admit the 
recorded evidence or to require the complainant to 
give supplementary evidence or fresh evidence. This 
discretion is modelled on the approach used in NSW. 
The court must have regard to the interests of the 
accused in receiving a fair trial or hearing. This provides 
a balanced approach to these issues to reduce the risk 
of further stress and trauma to the complainant while 
ensuring that the accused receives a fair trial.

These laws involve both criminal procedure and 
evidence. Section 8 of the Evidence Act 2008 provides 
that it does not affect the operation of the provisions of 
other Acts. In some areas the amendments provided 
in this Bill address issues not covered in the Evidence 
Act 2008, such as the provision of special hearings in 
sexual offence cases and the use of recorded evidence. 
In other situations, the amendments supplement the 
Evidence Act 2008. For instance, the Bill deals with the 
admissibility of hearsay evidence given by children in 
sexual offence cases and these amendments provide for 
additional circumstances in which evidence given by a 
child may be admissible. 

Appeal provisions in the Children, Youth 
and Families Act 2005

The current scheme for appeals in the Children, Youth 
and Families Act is very complex because it adopts 
provisions from the Magistrates’ Court Act, then makes 
express modifications and then also provides that any 
necessary modification to the provisions must be made. 
The Bill amends the Children, Youth and Families Act to 
introduce the modern appeals scheme that the Criminal 
Procedure Act has created for adults, expressly adapted 
to meet the needs of children. As a result, the criminal 
appeal provisions in the Children, Youth and Families Act 
will be clearer and more accessible. 

These new appeal provisions will then apply with some 
small adaptation to appeals in the Family Divisions. 

The Bill also provides that costs cannot be granted 
against a child in appeals where the child loses the 
appeal or where the child appellant abandons the 
appeal. Being able to award costs against a child may 
inappropriately discourage a child from appealing. In 
most cases a child is unlikely to be able to pay costs. 
Further, in the majority of appeals to the County Court 
and the Supreme Court a child will be legally represented 
and acting on advice that their appeal has merit. 

Statement under section 85(5) of the 
Constitution Act 1975

Clause 69 of the Bill inserts a new Part 5.4 into the 
Children, Youth and Families Act 2005. Clause 85 
amends section 599 of the Children, Youth and Families 
Act 2005 to provide that it is the intention of section 430Q 
to alter or vary section 85 of the Constitution Act 1975. 

I make the following statement under section 85(5) of 
the Constitution Act 1975 of the reasons why it is the 
intention of new section 430Q of the Bill to alter or vary 
section 85 of the Constitution Act 1975. 

New Division 5 of Part 5.4 of the Children, Youth and 
Families Act 2005 provides for a right of appeal from the 
Criminal Division of the Children’s Court to the Supreme 
Court on a question of law. New section 430Q provides 
that if a person appeals to the Supreme Court under this 
Division, that person abandons finally and conclusively any 
right to appeal to the County Court or to the Trial Division 
of the Supreme Court in relation to that proceeding.

The Trial Division of the Supreme Court hears appeals 
from a decision of the President of the Children’s Court 
under new Divisions 1 and 2 of Part 5.4. If a person 
appeals to the Supreme Court on a question of law from 
a final order of the President of the Children’s Court under 
new Division 5, new section 430Q means that the person 
cannot appeal to the Trial Division of the Supreme Court. 

Two important considerations in developing a framework 
for appeals are that a person should have a right to 
appeal and that there should be finality to proceedings. 
New Part 5.4 provides two avenues for appeals. One 
appeal provides a fresh hearing of all of the evidence. 
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This is provided in Divisions 1 and 2 of new Part 5.4. The 
other appeal involves an appeal on a question of law to 
the Supreme Court. This is provided in Division 5 of new 
Part 5.4. Because there are two types of appeal, the 
Bill provides in new section 430Q that where a person 
chooses to appeal on a question of law, they abandon 
any right to an appeal involving a fresh hearing of the 
matter. This ensures that there is appropriate finality to 
proceedings and prevents the proliferation of proceedings 
in relation to decisions of the Children’s Court. 

Charter of Human Rights  
and Responsibilities

The Charter of Human Rights and Responsibilities Act 
2006 (the Charter) enables questions of law relating to 
the application of the Charter or the interpretation of a 
statutory provision in accordance with the Charter to 
be referred:

•  from the County Court to the Trial Division of the 
Supreme Court; and 

•  from the Trial Division of the Supreme Court to the 
Court of Appeal.

The Criminal Procedure Act provides for a new case 
stated process that will enable the Court of Appeal 
to quickly consider important legal issues from either 
the County Court or the trial division of the Supreme 
Court. Consistent with this new approach, the Bill 
amends section 33 of the Charter to allow Charter 
related questions to be referred from the County Court 
to the Court of Appeal. This will provide a quicker 
and more direct way of dealing with Charter issues. 
This amendment will apply to both civil and criminal 
proceedings in the County Court. 

Broadening the offence of perjury

Currently when a police officer or investigator under the 
Magistrates’ Court Act 1989 (which will be replaced 
by Schedule 3 to the Criminal Procedure Act) takes a 
statement from a witness, the usual practice is for the 
witness to acknowledge “that the statement is true and 
correct and is made in the belief that a person making 
a false statement in the circumstances is liable to the 
penalties of perjury”. This is essential for a statement 
that is to be used in a brief of evidence in summary or 
committal proceedings. 

However, the actual offence is only committed if the 
informant intended to use the statement by including it 
in a brief of evidence. This means that in many situations 
a where a person includes false information in their 
statement they cannot be prosecuted for perjury. Purely 
technical reasons which will prevent a prosecution 
include where the investigator does not know at the 
time of making the statement whether the statement 
will be included in a brief for summary prosecution or 
a committal proceeding. Further, the offence does not 
apply in other situations such as where a statement is 

taken after the committal proceeding, for the purposes 
of a trial. It is important for both the prosecution and the 
accused that statements are accurate and that those 
who knowingly provide false information in a statement 
should be guilty of the offence of punishment. 

The Bill removes this technical element of the offence 
and focuses on whether the contents of the statement 
were true and correct.

Miscellaneous Amendments 

The Bill also makes other amendments including:

•  improving case management powers by enabling a 
single Judge of Appeal to allow leave to appeal against 
sentence to be given for particular grounds of appeal 
and refused for others 

•  providing the Children’s Court with a rule making 
power for criminal procedure

•  providing clear time limits for the filing and service of 
a notice of appeal, and extensions of time limits, for 
appeals under the Crimes (Mental Impairment and 
Unfitness to be Tried) Act 1997.

Statement under section 85(5) of 
the Constitution Act 1975
Clause 96 of the Bill substitutes a new section 49 into 
the Public Prosecutions Act 1994 to provide that it is the 
intention of this section to alter or vary section 85 of the 
Constitution Act 1975.

I make the following statement under section 85(5) of 
the Constitution Act 1975 of the reasons why it is the 
intention of clause 96 of the Bill to alter or vary section 85 
of the Constitution Act 1975. 

Section 49 of the Public Prosecutions Act 1994 currently 
limits the jurisdiction of the Supreme Court. 

Clause 96 of the Bill substitutes a new section 49 
into the Public Prosecutions Act 1994 to modernise 
the terminology as a result of changes introduced by 
the Criminal Procedure Act. Specifically, reference to 
‘presentment’ is replaced with ‘indictment’, the term 
‘making a presentment’ is replaced with ‘filing an 
indictment’ and the term ‘set aside’ is included. 

With the exception of these changes to terminology, the 
proposed new section 49 re-enacts the existing section 
49 of the Public Prosecutions Act 1994. 

Proposed new section 49(a) provides that it is the 
intention of this section to alter or vary section 85 of the 
Constitution Act 1975 to the extent necessary to prevent 
the Supreme Court from entertaining any proceeding in 
which a verdict returned by a jury on a trial on indictment 
or an order made by a court on or in connection with 
such a verdict is sought to be challenged, appealed 
against, reviewed, quashed, set aside or called into 
question on the ground that the filing of the indictment 
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was dependent on the making of a special decision and 
the procedures prescribed by the Act for the making of a 
special decision had not been complied with. 

The reason for preventing any challenge to a jury verdict 
or court order in these circumstances is to provide 
certainty and efficiency in the administration of justice. 
Further, any irregularity in compliance with the special 
decision process does not concern the substantive 
issue of whether the accused is guilty or not guilty of the 
offence charged. 

Proposed new section 49(b) provides that it is the 
intention of this section to alter or vary section 85 of the 
Constitution Act 1975 to prevent any application by a 
person for an order in the nature of prohibition, certiorari 
or mandamus or for a declaration or injunction or for any 
other relief in respect of a verdict returned by a jury on a 
trial on indictment or a court order on or in connection 
with such a verdict on the ground referred to in proposed 
new section 49(a). 

The reason for preventing these applications under 
the circumstances stated is to provide certainty and 
efficiency in the administration of justice. Again, any 
irregularity in compliance with the special decision 
process does not concern the substantive issue of 
whether the accused is guilty or not guilty of the  
offence charged. 

Transitional provisions
New schedule 4 to the Criminal Procedure Act provides 
the transitional arrangements for the commencement of 
the Criminal Procedure Act. The Criminal Procedure Act 
will apply to all criminal proceedings commenced on or 
after the day of commencement. It will also apply where 
the accused is committed for trial or directly indicted 
on or after the commencement day. Special provisions 
also apply for appeals. Appeals against conviction and 
sentence to the County Court or the Court of Appeal 
apply where the accused was sentenced on or after the 
commencement day. 

The new interlocutory appeals process will be made 
available as soon as possible. It will apply to any decision 
which is made on or after the commencement day, 
irrespective of when the proceeding commenced. 

Different transitional provisions will apply in relation to 
the proposed new Part 8.2 of the Criminal Procedure 
Act. Part 8.2 deals with evidence in sexual offence 
cases. Given the connections between Part 8.2 and 
the Evidence Act 2008 the Bill aligns the transitional 
provisions for Part 8.2 with the transitional provisions 
for the Evidence Act. Consistent with the transitional 
arrangements proposed for the Evidence Act, the 
Bill provides that Part 8.2 applies to all hearings that 
commence on or after the commencement day. 
Provisions that are more detailed apply to specific 
aspects of the transition process for matters that 
commenced before the commencement day and 
continue after the commencement day. 

The transitional provisions set out clearly the 
circumstances in which the Criminal Procedure Act 
will apply and when existing proceedings will continue 
to apply to proceedings which commence before the 
Criminal Procedure Act commences. This will assist all 
participants in managing the transition process until the 
Criminal Procedure Act governs all proceedings.

Conclusion 
The Criminal Procedure Act is a major initiative of the 
Government’s Justice Statement to modernise our 
criminal justice system. It is the most comprehensive and 
far-reaching reform of criminal procedure in Victoria’s 
history. This Bill provides the necessary amendments for 
the Criminal Procedure Act to work effectively. It supports 
and gives effect to the reforms introduced by that Act. 

I commend this Bill to the House. 
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