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From the Secretary
The Department of Justice’s mission is to shape a justice 
system that is fair and just for all Victorians and provides 
practical solutions to the legal issues that Victorians may 
encounter. The efficient and effective operation of the civil 
justice system that minimises costs and reduces delays 
for litigants is essential to realise these goals.

The Civil Procedure Act 2010 aims to encourage early 
settlement of disputes, facilitate better communication 
and information exchange and improve the standards 
of conduct of lawyers, parties and others involved 
in litigation. Its key reforms introduce an overarching 
purpose for the courts and overarching obligations for 
participants in litigation, strengthen the courts’ case 
management powers, clarify the courts’ power to control 
discovery and to refer proceedings to appropriate 
dispute resolution, and simplify and liberalise the test for 
summary judgment.

To assist civil justice system participants to understand 
the new laws, the Department of Justice has led and 
facilitated the new Act’s implementation.

In addition to extensive training for the judiciary and the 
legal profession, updating courts’ information technology 
systems and operating procedures, it is essential to 
provide information about the new laws. This guide is an 
important reference tool for the judiciary and the legal 
profession to navigate and operate effectively under the 
new laws.

I would like to thank the many people from the courts 
and the legal profession who have contributed to 
these reforms. I trust that this guide will provide useful 
assistance for those seeking to improve the civil justice 
system in Victoria.

PENNY ARMYTAGE

Secretary

Foreword
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Chapter overview
Chapter 1 contains:

•	 a statement of the purposes of the Civil Procedure Act 
2010 (‘the Act’)

•	 details of when it will commence

•	 a definitions section

•	 provisions dealing with the Act’s application to the 
Crown and its relationship to the Charter of Human 
Rights and Responsibilities Act 2006 (‘the Charter’), 
and the law of privilege.

1 Purposes

Overview

Section 1 sets out the purposes and contents of the Act. 
The main purposes are:

•	 to reform and modernise the laws, practice, procedure 
and processes relating to the resolution of civil 
proceedings and to provide for uniformity across 
the courts

•	 to simplify the language relating to civil procedure

•	 to provide for an overarching purpose, namely to 
facilitate the just, efficient, timely and cost-effective 
resolution of the real issues in dispute

•	 to amend other Acts to reflect the new procedures.

Legislative history

Section 1 is new.

Analysis of section

Section 1(1) contains a summary of the main purposes 
of the Act. The first aim of reforming and modernising 
is reflected throughout the Act: in chapter 2, which 
contains the overarching purpose and overarching 
obligations; and in chapters 4 and 5, which deal with the 
commencement and management of civil proceedings, 
discovery, summary judgment; and appropriate 
dispute resolution.

The Act is written in a manner designed to make its 
meaning plain to readers and without the use of Latin 
terms, recognising that not all those who are bound by 
the Act will be lawyers or have access to legal advice.

Section 1(2) provides an inclusive statement of the 
mechanisms provided in the Act:

•	 overarching obligations for participants in 
civil proceedings

•	 the enhancement of case management powers

•	 further enhancement of appropriate dispute 
resolution processes

•	 reform of the law relating to summary judgment

•	 clarification of the court’s power to sanction 
contraventions of discovery obligations.

The mechanisms in section 1(2) all form part of the 
reform and modernisation of the civil litigation system 
which is the first main aim of the Act.

Each of these areas is discussed in detail in this Guide.

Policy discussion

Section 1 sets the framework for the significant reforms 
contained in the Act. As noted in the Explanatory 
Memorandum, the Act:

•	 provides the foundation for a comprehensive overhaul 
of the civil justice system in Victoria

•	 aims to redress an imbalance in the civil justice system 
to achieve essential goals of accessibility, affordability, 
proportionality, timeliness, and getting to the truth 
quickly and easily.

The Act seeks to achieve these objectives 
through seeking:

to build a culture within the court system that 
supports and encourages litigants and their lawyers 
to use reasonable endeavours to achieve early 
resolution of cases by agreement, using appropriate 
dispute resolution processes where appropriate 
or to narrow the issues in dispute, except where 
the interests of justice require access to the court, 
or where the dispute is of such a nature that only 
judicial determination is appropriate.1

1.  Explanatory Memorandum, Civil Procedure Bill 2010, 1.

Chapter 1 – Preliminary
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A key message of the legislation is that litigation should 
be regarded as a measure of last resort, save where the 
interests of justice require access to a judicial officer, 
or the dispute is of such a nature that only judicial 
determination is appropriate.

Other key messages of the legislation are:

•	 disputes should be resolved by the parties in a fair, 
timely and cost-effective manner

•	 the courts are a public resource and should be 
used responsibly

•	 there should be an increased focus by parties and 
legal practitioners on the early exchange of critical 
information and documents, and early negotiation, to 
support meaningful settlement discussions

•	 strong encouragement for legal practitioners, parties 
and the courts to use appropriate dispute resolution 
at any stage of a civil proceeding, and in relation 
to any aspect of a civil proceeding whether it is an 
interlocutory process or a substantive issue

•	 a requirement for participants in litigation to use 
reasonable endeavours to ensure that legal and other 
costs spent in the proceeding are reasonable and 
proportionate to the complexity or importance of the 
issues in dispute, and the amount in dispute. The 
courts will be required to deal with a civil proceeding in 
the same manner.

As stated in the Explanatory Memorandum, to facilitate 
the resolution of those disputes which require judicial 
involvement, “judges and magistrates are given clear 
legislative assistance to proactively manage cases in a 
manner that will promote the overarching purpose of 
the courts when exercising civil jurisdiction, which is 
the just, efficient, timely and cost-effective resolution of 
the real issues in dispute”.2 The ways in which judges 
and magistrates may proactively manage cases include 
the extended case management powers in part 4.2 of 
the Act as well as the use of the summary judgment, 
discovery and appropriate dispute resolution provisions 
contained in chapters 4 and 5.

2 Commencement

Overview

Section 2 sets out when the Act commences.

Legislative history

Section 2 is new.

2.  Explanatory Memorandum, Civil Procedure Bill 2010, 1.

Analysis of section

Section 2(1) provides that the Act will come into operation 
on a day or days to be proclaimed. Section 2(2) provides 
that any provision of the Act not in operation before 
1 June 2011 will come into operation on that day.

The Act commenced on 1 January 2011. The transitional 
provisions in part 6.2 (see discussion below) govern the 
dates from which particular parts of the Act will apply and 
the extent to which they applied to proceedings which 
were already on foot on 1 January 2011.

3 Definitions

Overview

Section 3 sets out the definitions of certain words and 
expressions used throughout the Act.

Legislative history

Section 3 is new.

Analysis of section

Key definitions contained in section 3 are analysed 
below.

‘appropriate dispute resolution’

The expression ‘appropriate dispute resolution’ is 
defined as a process attended, or participated in, by a 
party for the purposes of negotiating a settlement of the 
civil proceeding or resolving or narrowing the issues in 
dispute, including, but not limited to:

•	 mediation, whether or not referred to a mediator in 
accordance with rules of court

•	 early neutral evaluation

•	 judicial resolution conference (an expression which 
itself is defined in section 3 – see below)

•	 settlement conference

•	 reference of a question, a civil proceeding or part of a 
civil proceeding to a special referee

•	 expert determination

•	 conciliation

•	 arbitration.

As discussed in chapter 5 of this Guide, the definition 
is broad and flexible, to accommodate the ongoing 
development of appropriate dispute resolution 
techniques and processes.
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Historically, appropriate dispute resolution has been 
called ‘alternative dispute resolution’, as it provided 
an alternative to going to court. The adoption of the 
expression ‘appropriate dispute resolution’ reflects a 
movement towards the election of court and/or non-
court processes that are the most appropriate for 
resolving a particular dispute.3

The new definition reflects the Victorian Law Reform 
Commission’s (‘the Commission’) recommendation that 
a wider, more extensive range of alternative dispute 
resolution options should be available to the courts, 
which would assist the courts to manage more efficiently 
and effectively the diverse range of disputes they are 
called on to resolve. The Commission’s view was that 
the extension and enhancement of alternative dispute 
resolution would go some way towards solving, or at 
least alleviating, the present difficulties associated with 
the civil justice system, such as delay and expense.4

‘Appropriate dispute resolution’ is an expression that 
appears throughout the Act. Specifically, appropriate 
dispute resolution is dealt with in chapter 5 of the Act 
and also in:

•	 section 7 which sets out the overarching purpose of 
the Act – to facilitate the just, efficient, timely and cost-
effective resolution of the real issues in dispute in a civil 
proceeding – and which identifies appropriate dispute 
resolution as a means of achieving that purpose

•	 section 9(2)(b) which provides that in making orders or 
directions in furtherance of the overarching purpose, 
the court may have regard to, among other things, 
the extent to which the parties have used reasonable 
endeavours to resolve the dispute by agreement or to 
limit the issues in dispute

•	 section 16(c) which provides that each person 
to whom the overarching obligations apply owes 
a paramount duty to the court to further the 
administration of justice in relation to any civil 
proceeding in which that person is involved, including, 
but not limited to any appropriate dispute resolution 
undertaken in that proceeding

•	 section 22 which establishes that a person to whom 
the overarching obligations apply must use reasonable 
endeavours to resolve a dispute by agreement 
including, if appropriate, by appropriate dispute 
resolution unless it is not in the interests of justice to do 
so, or the dispute is of such a nature that only judicial 
determination is appropriate

3.  Department of Justice, Appropriate Dispute Resolution: A Guide, 
<http://www.law4community.org.au/cb_pages/images/ADR_Guide_English_
DOJ_2010.pdf>. See also website of LEADR – Association of Dispute Resolvers, 
<http://www.leadr.com.au/>.
4.  Victorian Law Reform Commission, Civil Justice Review, Report No. 14 (2008) 
(‘VLRC report’). See especially 219, 240, 257-8, 263-4, 284.

•	 section 47(3)(d)(iii) which provides that the courts may 
actively case manage civil proceedings by encouraging 
parties to use appropriate dispute resolution

•	 section 48(2)(c) which empowers the court to give any 
directions or make any orders it considers appropriate 
with respect to the use of appropriate dispute 
resolution to assist in the conduct and resolution of all 
or part of the civil proceedings

•	 section 70(1)(f) which provides that the courts may 
include, in their rules of court, rules for or with respect 
to appropriate dispute resolution and procedure, 
including referral to appropriate dispute resolution with 
or without the consent of the parties

•	 section 77 which sets out the transitional provisions for 
appropriate dispute resolution.

For further discussion of appropriate dispute resolution, 
see chapters 5 and 6 of this Guide.

‘civil proceeding’

The regulation of the conduct of participants in ‘civil 
proceedings’ is the central object of the Act and so the 
concept of a civil proceeding is integral to the operation 
of the Act.

A ‘civil proceeding’ is a proceeding in a court other than 
a criminal proceeding or quasi-criminal proceeding.

‘Court’ means the Supreme, County and Magistrates’ 
Courts. Section 4(3) expressly states that the Act does 
not apply in VCAT.

‘Criminal proceeding’ is defined in the Act. It means any 
proceeding to which the Criminal Procedure Act 2009 
applies, and includes committal, bail and sentencing 
proceedings. ‘Quasi-criminal proceeding’ is not 
defined in the Act. In the Second Reading Speech and 
Explanatory Memorandum, contempt proceedings and 
proceeds of crime proceedings were given as examples 
of a quasi-criminal proceeding.5

Section 4(2) lists a series of Acts to which the Act does 
not apply. Proceedings under those Acts are not civil 
proceedings (see discussion under section 4 below).

Accordingly, a civil proceeding is any proceeding which is 
not a quasi-criminal proceeding and to which neither the 
Criminal Procedure Act 2009 nor any of the Acts referred 
to in section 4(2) apply.

‘expert witness’

An ‘expert witness’ is a person who has specialised 
knowledge based on the person’s training, study or 
experience. This definition mirrors the definition of 
‘expert’ in rule 44.01 of the Supreme Court (General Civil 
Procedure) Rules 2005.

5.  Victoria, Parliamentary Debates, Legislative Assembly, 24 June 2010, 2608 
(Rob Hulls, Attorney-General); Explanatory Memorandum, Civil Procedure Bill 2010, 4.



Chapter 1  |  13

‘judicial resolution conference’

In 2009, the Courts Legislation Amendment (Judicial 
Resolution Conference) Act 2009 was passed to 
facilitate the conduct of non-determinative dispute 
resolution processes presided over by judicial officers 
in the Supreme, County, Magistrates’ and Children’s 
Courts. The objective of the Courts Legislation 
Amendment (Judicial Resolution Conference) Act 
2009 was to ensure that anything said or done in the 
course of such a process would remain confidential, 
and confirmed that judicial immunity extended to the 
conduct of dispute resolution by judicial officers. The 
Courts Legislation Amendment (Judicial Resolution 
Conference) Act 2009 also provided the courts with rule-
making powers allowing them to determine their own 
practice and procedures for conducting judicial dispute 
resolution processes.

The Courts Legislation Amendment (Judicial Resolution 
Conference) Act 2009 introduced into the Supreme 
Court Act 1986, the County Court Act 1958 and the 
Magistrates’ Court Act 1989 a definition of ‘judicial 
resolution conference’. That expression was defined 
as a resolution process presided over by a judge, an 
associate judge or a magistrate for the purposes of 
negotiating a settlement of a dispute including, but not 
limited to:

•	 mediation, whether or not referred to that person in 
accordance with the Rules

•	 early neutral evaluation

•	 settlement conference

•	 conciliation.

Sections 80, 83 and 88 of the Civil Procedure Act 2010 
replace the definition of ‘judicial resolution conference’ 
in each of the Supreme Court Act 1986, the County 
Court Act 1958 and the Magistrates’ Court Act 1989 
respectively with the following:

judicial resolution conference has the same 
meaning as it has in the Civil Procedure Act 2010.

Section 3 of the Civil Procedure Act 2010 defines the 
expression ‘judicial resolution conference’ as a resolution 
process presided over by a judge, an associate judge, 
a magistrate or, in accordance with the rules of court, 
a judicial registrar, for the purposes of negotiating a 
settlement of a dispute including, but not limited to:

•	 mediation, whether or not referred to that person in 
accordance with the rules of court

•	 early neutral evaluation

•	 settlement conference

•	 conciliation.

The major difference between the old definition under 
the Courts Legislation Amendment (Judicial Resolution 
Conference) Act 2009 and the new definition under the 
Civil Procedure Act 2010 is that the new one applies not 
only to judges, associate judges and magistrates but 
also to judicial registrars.

Guidance regarding judicial resolution conferences can 
be derived from the Second Reading Speech for the 
Courts Legislation Amendment (Judicial Resolution 
Conference) Act 2009:

The Bill introduces the concept of the judicial 
resolution conference, which encompasses various 
ADR techniques, including mediation, conciliation 
and early neutral evaluation, when they are presided 
over by a judicial officer. These techniques are 
defined in the Bill as processes for the purposes of 
negotiating a settlement of the dispute. The Bill does 
not diminish the access to a fair and public hearing 
that is guaranteed by the Charter of Human Rights 
and Responsibilities Act.

Rather, the Bill demonstrates that when a judicial 
resolution conference is ordered (or directed), the 
parties can draw on the authority, knowledge and 
experience of a judicial officer to assist them to 
negotiate a settlement based on their interests, in 
addition to their legal rights.

If they so desire, or are unable to agree, parties may 
still return to the traditional process resulting in a 
public hearing and adjudication by the court.

A judicial resolution conference commences with 
an order or direction of the court and this marks 
the point at which proceedings move into the 
confidential stage of judicial dispute resolution. In line 
with the requirements of the separation of legislative 
and judicial powers, the Bill does not prescribe the 
processes to be adopted, as these are matters for 
the courts.

The Bill demonstrates that where the courts seek 
to take advantage of proven techniques that are 
increasing the satisfactory resolution of disputes, and 
seek to develop innovative practices that maintain 
the relevance and accessibility of the justice system, 
the Government will provide the legislative support 
they require.6

For further discussion of ‘judicial resolution conference’ 
see chapters 5 and 6 of this Guide.

6.  Victoria, Parliamentary Debates, Legislative Assembly, 28 July 2009, 2253 (Rob 
Hulls, Attorney-General).
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‘overarching purpose’

The ‘overarching purpose’ of the Civil Procedure Act 
2010 and rules of court is given in section 7. It is to 
facilitate the just, efficient, timely and cost-effective 
resolution of the real issues in dispute.

The overarching purpose is the foundational guide which 
courts must follow when exercising their civil jurisdiction. 
Giving effect to the overarching purpose is the primary 
goal in any exercise of power under the Act or under any 
other Act, rule or common law principle.

The overarching purpose is discussed further in the 
commentary in part 2.1 and sections 7 and 8.

‘overarching obligations’

The Act enumerates eleven ‘overarching obligations’ 
comprising the paramount duty in section 16 and ten 
more specific overarching obligations in sections 17 to 26.

The ‘paramount duty’ is a duty to the court to further 
the administration of justice in relation to any civil 
proceeding in which the person is involved, including 
at the interlocutory, appeal or appropriate dispute 
resolution phases.

The specific overarching obligations are:

•	 an obligation to act honestly

•	 an obligation not to make or respond to a case or 
claim without a proper basis

•	 an obligation to take only those steps in a proceeding 
which are necessary to facilitate the resolution of 
the dispute

•	 an obligation to cooperate with other parties and 
the court

•	 an obligation not to mislead or deceive

•	 an obligation to use reasonable endeavours to resolve 
the dispute

•	 an obligation to narrow the issues in dispute

•	 an obligation to ensure costs are reasonable 
and proportionate

•	 an obligation to minimise delay

•	 an obligation to disclose the existence of 
critical documents.

The overarching obligations, including the paramount 
duty, apply to all persons who are participants in a civil 
proceeding, including parties, legal representatives, and 
those who provide financial assistance or otherwise 
exercise control (whether directly or indirectly) over 
a party or a proceeding, including litigation funders 
and insurers.

The overarching obligations are discussed in more detail 
in part 2.3 of this Guide.

Parties commencing a civil proceeding are required by 
section 41 to certify in writing that they are aware of and 
understand the overarching obligations.

‘paramount duty’

The ‘paramount duty’ is one of the overarching 
obligations. It is contained in section 16 and is a duty to 
the court to further the administration of justice in relation 
to any civil proceeding in which the person is involved, 
including at the interlocutory, appeal or appropriate 
dispute resolution phases.

The paramount duty is owed to the court by all persons 
who are participants in a civil proceeding, including 
parties, legal representatives, and those who provide 
financial assistance or otherwise exercise control over 
a party or a proceeding, including litigation funders and 
insurers.

‘party’

The Act defines ‘party’ in its conventional sense of a 
party to a civil proceeding.

‘person’

The Act uses the term ‘person’ to refer to a broader 
category of participants in civil proceedings. It is used in 
distinction to the term ‘party’, which is confined to those 
persons who are parties to a civil proceeding.

‘Person’ is defined to include an unincorporated 
association, a firm, and a partnership. By virtue of section 
38 of the Interpretation of Legislation Act 1984, it also 
includes a corporation.

‘substantive document’

‘Substantive document’ means:

(a) an originating motion

(b) a writ that includes a statement of claim or a 
statement sufficient to give, with reasonable 
particularity, notice of the nature of the claim, 
its cause, and the relief or remedy sought

(c) a complaint

(d) a defence or notice of defence

(e) a reply

(f) a counterclaim

(g) an answer to a counterclaim

(h) a response to an answer to a counterclaim

(i) a third party notice

(j) a fourth or subsequent party notice

(k) an application brought under section 93(4)(d) 
of the Transport Accident Act 1986.
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A summons or other application initiating an interlocutory 
proceeding is not a substantive document. An affidavit is 
not a substantive document.

The definition of ‘substantive document’ is relevant to 
the certification requirements under part 4.1, which 
require parties and lawyers to make certain certifications 
at the time of filing certain substantive documents. The 
certification requirements are discussed in more detail in 
part 4.1 of this Guide.

4 Application of this Act

Overview

Section 4 provides that the Act applies to all civil 
proceedings except for those referred to in subsections 
(2), (3) and (4).

Legislative history

Section 4 is new.

Analysis of section

‘Civil proceeding’ is defined in section 3 as any 
proceeding in a court other than a criminal proceeding or 
a quasi-criminal proceeding. Under section 4(2) the Act 
does not apply to proceedings under:

•	 the Family Violence Protection Act 2008

•	 the Stalking Intervention Orders Act 2008

•	 the Confiscation Act 1997

•	 the Proceeds of Crime Act 1987 (Cth) and the 
Proceeds of Crime Act 2002 (Cth)

•	 the Crimes (Mental Impairment and Unfitness to be 
Tried) Act 1997

•	 the Children, Youth and Families Act 2005

•	 the Coroners Act 2008

•	 the Victims of Crime Assistance Act 1996

•	 the Sentencing Act 1991.

The Act does not apply to proceedings in VCAT: section 
4(3). This is already clear from the definition of ‘court’ in 
section 3.

The Act does not apply to any prescribed Act: section 4(4).

Policy discussion

Proceedings under each of the Acts referred to in section 
4(2) are exempted from the Act because they concern 
subjects, and involve issues, which make the overarching 
obligations inappropriate. They are also generally quasi-
criminal in nature and so fall outside the definition of 
‘civil proceeding’.

5 Act binds the Crown

Overview

Section 5 provides that the Act binds the Crown in 
right of Victoria and, so far as the legislative power of 
the Victorian Parliament permits, the Crown in all its 
other capacities.

Legislative history

Section 5 is new.

Analysis of section

The effect of section 5 is that the Act applies to the State 
when it is a litigant in civil proceedings as those terms are 
defined in section 3.

6 Charter and privilege not overridden

Overview

Section 6 provides that nothing in the Act is intended 
to override the Charter or the doctrine of privilege, 
whether arising by or under the common law, statute 
or otherwise.

Legislative history

Section 6 is new.

Analysis of section

Section 6 expressly preserves the operation of the 
Charter and specifically reinforces its primacy in 
civil litigation.

Policy discussion

Charter of Human Rights and Responsibilities Act 2006

The Commission noted in its Civil Justice Review Report 
(‘VLRC Report’)7 that human rights considerations are of 
increasing relevance to the law governing the conduct 
of civil proceedings and to legal conceptions of what 
amounts to a fair trial or a just decision.8

7.  VLRC Report, above n 4, 85.
8.  See generally, Joseph M Jacob, Civil Justice in the Age of Human Rights 
(Ashgate Publishing, 2007).
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Since 1 January 2008, the provisions of divisions 3 and 
4 of part 3 of the Charter are applicable to Victorian civil 
proceedings.9 Section 24(1) provides that a party to 
a civil proceeding or a person charged with a criminal 
offence “has the right to have the ... proceeding decided 
by a competent, independent and impartial court or 
tribunal after a fair and public hearing”.10 Section 24(3) 
provides that “all judgments or decisions made by a 
court or tribunal in a criminal or civil proceeding must be 
made public unless the best interests of a child otherwise 
requires or a law other than this Charter otherwise 
permits”. The Charter also provides that “so far as it 
is possible to do so consistently with their purpose, all 
statutory provisions must be interpreted in a way that is 
compatible with human rights”.11

The right to a fair and public hearing has been held to 
include an implied right to have access to the courts.12

In addition, “[i]nternational law and the judgments of 
domestic, foreign and international courts and tribunals 
relevant to a human right may be considered in 
interpreting a statutory provision”.13 In any proceeding 
before a court or tribunal, a question of law relating to 
the application of the Charter or with respect to the 
interpretation of a statutory provision in accordance with 
the Charter may be referred to the Supreme Court in 
certain circumstances.14 A declaration may be made that 
a statutory provision is inconsistent with a human right.15 
Such a declaration of inconsistent interpretation does not 
affect the validity, enforcement or operation of the statute 
in question or create any legal right or cause of action.16 
However, a ministerial response is required.17

The Charter also makes it unlawful for a public authority 
to “act in a way that is incompatible with a human 
right or, in making a decision, to fail to give proper 
consideration to a relevant human right”.18 However, 
this provision does not apply “if, as a result of a 
[Commonwealth or state statutory provision] or otherwise 
under law, the public authority could not reasonably have 
acted differently or made a different decision”.19

9.  Charter of Human Rights and Responsibilities Act 2006 s 2(2). In the UK 
the Human Rights Act 1998 (UK) c. 42 came into force on 2 October 2000. 
It incorporates into the domestic law of the UK provisions derived from treaty 
obligations under the European Convention on Human Rights and Fundamental 
Freedoms, opened for signature 4 November 1950, CETS 005 (entered into force 3 
September 1953) to which the UK has been a party since 1950.
10.  This echoes other provisions on human rights. Article 14(1) of the International 
Covenant on Civil and Political Rights, opened for signature 16 December 1966, 
999 UNTS 171 (entered into force 23 March 1976) provides that everyone has 
the right to “a fair and public hearing by a competent, independent and impartial 
tribunal established by law”. Article 6(1) of the European Convention on Human 
Rights and Fundamental Freedoms provides that “in the determination of his civil 
rights and obligations ... everyone is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal established by law”.
11.  Charter of Human Rights and Responsibilities Act 2006 s 32(1).
12.  Kay v Victorian Attorney-General & Anor (Unreported, Victorian Court of 
Appeal, Nettle JA, 19 May 2009 [11]).
13.  Charter of Human Rights and Responsibilities Act 2006 s 32(2).
14.  Charter of Human Rights and Responsibilities Act 2006 s 33.
15.  Charter of Human Rights and Responsibilities Act 2006 s 36.
16.  Charter of Human Rights and Responsibilities Act 2006 s 36(5).
17.  Charter of Human Rights and Responsibilities Act 2006 s 37.
18.  Charter of Human Rights and Responsibilities Act 2006 s 38(1).
19.  Charter of Human Rights and Responsibilities Act 2006 s 38(2).

Acts or decisions of a public authority which are unlawful 
(otherwise than because of the Charter) may give rise 
to an application for relief or a remedy on a ground of 
unlawfulness because of the Charter.20 However, there is 
no entitlement to be awarded any damages because of a 
breach of the Charter.21

The VLRC Report cited elements of the Human 
Rights Law Resource Centre’s submission to the 
consultation, that:

the right to procedural fairness [which is one of 
the elements of the right to a fair trial] ‘ensures 
litigants have the opportunity to present their case 
in conditions without substantial disadvantage 
compared to the other party’. However, as noted in 
the context of European human rights jurisprudence, 
states ‘enjoy a free choice of the means to be used 
in guaranteeing a litigant the right to a fair trial’. 
The right to a fair trial, such as that contained in 
Article 6.1 of the European Convention on Human 
Rights, is not absolute and ‘may be subject to 
restrictions, provided that these pursue a legitimate 
aim and are proportionate’.22

The Commission noted that similarly, the rights conferred 
by the Charter are qualified by the provisions of the 
Charter itself.23

The Statement of Compatibility for the Civil Procedure 
Bill 201024 acknowledged that the right to a fair hearing 
under section 24(1) of the Charter implied a right of 
access to the courts.25 The Statement of Compatibility 
said that the elements of the Act which potentially 
engaged that implied right included:

•	 the power to order attendance at an appropriate 
dispute resolution process: section 66

•	 the broadened power to obtain summary judgment: 
part 4.4.26

20.  Charter of Human Rights and Responsibilities Act 2006 s 39(1).
21.  Charter of Human Rights and Responsibilities Act 2006 s 39(3).
22.   VLRC Report, above n 4, 85 (citations omitted).
23.   VLRC report, above n 4, 85.
24.   Victoria, Parliamentary Debates, Legislative Assembly, 24 June 2010, 2603-6 
(Rob Hulls, Attorney-General).
25.   See Kay v Victorian Attorney-General & Anor (Unreported, Victorian Court of 
Appeal, Nettle JA, 19 May 2009) [11].
26.   Victoria, Parliamentary Debates, Legislative Assembly, 24 June 2010, 2605 
(Rob Hulls, Attorney-General).
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The Statement of Compatibility also said that the right to 
privacy under section 13 of the Charter was potentially 
engaged by, amongst other matters:

imposing an overarching obligation on parties to 
a civil proceeding to disclose the existence of any 
document that they reasonably consider to be 
critical to the resolution of the dispute, at the earliest 
reasonable time after they become aware of the 
existence of the document: section 26.27

The Statement of Compatibility gave detailed 
consideration as to whether sections 13 and 24(1) of the 
Charter were limited and if so whether those limitations 
were reasonable. It concluded that the Act is compatible 
with the Charter.28

For the sake of completeness, however, section 6 of the 
Act makes it clear that nothing in the Act is intended to 
override the operation of the Charter.

For further discussion of the intersection between the Act 
and the Charter, see sections 26 and 66 and part 4.4 of 
this Guide.

Privilege

The Commission recommended that parties to civil 
litigation be able to get to the truth sooner and more 
easily through new mechanisms designed to facilitate 
earlier and more cost-effective methods of disclosure, 
including through the introduction of a statutory provision 
to enable confidential (non-privileged) information to be 
obtained prior to trial.29

The issue of privilege has relevance to the disclosure 
requirements in section 26.

Section 26 requires a person to whom the overarching 
obligations apply to disclose to each party to the civil 
proceeding the existence of all documents that are, 
or have been, in that person’s possession, custody or 
control of which the person is aware and which that 
person considers or ought to reasonably consider are 
critical to the resolution of the dispute.

This disclosure must occur at the earliest reasonable time 
after the person becomes aware of the existence of the 
document or at such other time as a court may direct.

27.   Victoria, Parliamentary Debates, Legislative Assembly, 24 June 2010, 2606 
(Rob Hulls, Attorney-General).
28.   Victoria, Parliamentary Debates, Legislative Assembly, 24 June 2010, 2606 
(Rob Hulls, Attorney-General).
29.   VLRC Report, above n 4, 11.

Section 26(3) provides that this obligation does not apply 
to any document that is protected from disclosure on 
the grounds of privilege that has not been expressly 
or impliedly waived, or under any Act, including a 
Commonwealth Act, or other law. This means that 
there is no requirement for the exchange of privileged 
documents, but any exchange of privileged documents 
will amount to a waiver of privilege.

Section 6(b) makes it clear that the obligation owed 
under section 26 is subject to the doctrine of privilege 
and nothing contained in the obligation overrides 
that doctrine.

For further discussion of section 26, see part 2.3 of 
this Guide.
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Chapter 2 
Overarching Purpose 

and Overarching 
Obligations
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Chapter overview
Chapter 2 contains provisions relating to the overarching 
purpose of the courts in their civil jurisdiction and the 
overarching obligations with which those involved in civil 
proceedings must comply. The provisions are arranged 
under the following parts:

Part 2.1 Overarching Purpose

Part 2.2 Application of the Overarching Obligations

Part 2.3 The Overarching Obligations

Part 2.4 Sanctions for Contravening the  
 Overarching Obligations.

Legislative history

Chapter 2 is new and has no counterpart in existing 
Victorian legislation. It refers to existing obligations on 
legal practitioners and represents a statutory enactment 
and extension of principles which already exist in some 
rules of court and in the Victorian Government Guidelines 
on the State of Victoria’s Obligation to Act as a Model 
Litigant (‘Model Litigant Guidelines’).30

Policy discussion

The provisions in chapter 2 arise from the 
recommendations of the Commission that there be:

•	 a uniform statutory statement to define the overriding 
purpose and duties of the courts in relation to civil matters

•	 a uniform model standard for the conduct of key 
participants in civil proceedings (recommendation 16).31

The Commission stated that:

Anecdotally, there are persistent complaints about 
conduct issues, concerning not only lawyers but also 
other participants in the civil justice system, including 
the parties themselves. These complaints relate to:

•  adversarial conduct which may exacerbate the 
dispute and contribute to the partisan attitudes and 
practices of lawyers, the parties and witnesses, 
particularly expert witnesses

•  a lack of cooperation and disclosure, particularly at 
an early stage of proceedings

30.   Victorian Government, Model Litigant Guidelines <http://www.vgpb.vic.
gov.au/CA2575BA0001417C/WebObj/ModelLitigantGuidelines/$File/Model%20
Litigant%20Guidelines.pdf>.
31.   VLRC Report, above n 4, 204-208.

•  the use of procedural tactics, including to delay 
proceedings, where it is perceived to be in a 
litigant’s interest

•  incurring unnecessary or disproportionate legal and 
other costs.

Even where model litigant guidelines are in place 
to regulate the conduct of government parties 
or instrumentalities, allegations of inappropriate 
behaviour such as a ‘win-at-all-costs’ approach to 
litigation, continue.32

The Commission’s phrase ‘overriding purpose’ has been 
replaced in chapter 2 by ‘overarching purpose’. This term 
will align the Act with the reforms implemented at the 
federal level,33 which refer to an overarching, rather than 
an overriding, purpose. In addition, the term ‘overriding’ 
suggests that the purpose will result in other duties being 
overridden, whereas the legal effect of the overarching 
purpose is not to override or abrogate other provisions 
but rather to provide a guiding principle and a structure in 
which other relevant powers and duties of the court can 
be exercised and performed.

There are existing provisions in the Magistrates’ Courts 
Act 198934 as well as in the Supreme, County and 
Magistrates’ Court Rules35 which define the purpose 
and duties of the courts in civil matters. There have 
been some legislative attempts aimed at modifying the 
conduct of the parties in the legal system. However, the 
provisions of chapter 2 are a uniform and overarching set 
of requirements and standards which extend beyond the 
courts and the legal profession to most participants in 
the civil justice system. As the Commission stated:

The efficient and effective operation of the civil justice 
system is influenced not only by the behaviour of 
lawyers, but also by the behaviour of the parties 
themselves.

Parties are bound to comply with the orders of the 
court and are subject to proceedings for contempt. 
Abuses of court process and failure to comply with 
obligations, such as for discovery, can result in 
adverse costs orders, dismissal of proceedings or 
the entry of judgment.

32.   VLRC Report, above n 4, 153.
33.  Access to Justice (Civil Litigation Reforms) Amendment Act 2009 (Cth) s 4; 
Federal Court Act 1976 (Cth) s 37M.
34.  Magistrates’ Court Act 1989 s 1.
35.  Supreme Court (General Civil Procedure) Rules 2005 r 1.14; County Court Civil 
Procedure Rules 2008 r 1.14; Magistrates’ Court General Civil Procedure Rules 
2010 rr 1.21-1.24.

Chapter 2 – Overarching Purpose 
and Overarching Obligations
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However, traditionally parties to civil litigation do not 
owe a direct duty to the court, nor are they governed 
by specific obligations and responsibilities or codes 
of conduct. In these respects, they are not subject to 
the same influences and constraints on their conduct 
as lawyers appearing before the court.36

In accordance with the Commission’s recommendations, 
the primary object of chapter 2 is to change the culture 
of litigation, rather than to punish misconduct.37 The 
paramount duty and the overarching obligations are 
intended to promote a less adversarial approach to 
litigation and to discourage the abuse of legal processes 
for strategic purposes.

By invoking the processes of the courts, litigants subject 
each other to compulsory process and expense, use 
publicly-funded court and judicial facilities and resources, 
and have an impact on the capacity of the legal system 
to deal with other cases. Litigants with more resources 
and legal expertise have a greater capacity to adopt 
tactics to delay or frustrate the resolution of a dispute 
where the outcome is not likely to be in their favour.

The concept of proportionality underlies the Act, 
particularly chapter 2. This is to ensure litigants’ 
appropriate use of the court system and to prevent 
waste of court resources through inefficient processes or 
tactical litigation that has the effect of reducing access 
to the courts for other litigants with meritorious claims. 
In exercising powers in furtherance of the overarching 
purpose, section 9(1)(g) provides that the court must 
have regard to the object of dealing with a matter in 
a manner that is proportionate to the complexity or 
importance of the issues in dispute and the amount 
in dispute.

Another core statutory requirement in chapter 2 is that 
lawyers and parties will be required to exchange sufficient 
information and documents at an early stage in order to 
create the basis for meaningful settlement discussions. 
In circumstances where a proceeding has commenced, 
section 26(1) requires persons to whom the overarching 
obligations apply to disclose to each party the existence 
of all documents that are, or have been, in that person’s 
possession, custody or control:

•	 of which the person is aware

•	 which the person considers, or ought to reasonably 
consider, are critical to the resolution of the dispute.

36.   VLRC Report, above n 4, 165.
37.   VLRC Report, above n 4, 151.

The Act also strongly encourages the use of appropriate 
dispute resolution. Section 7(2)(c) provides that 
the overarching purpose may be achieved by any 
appropriate dispute resolution. As stated above, section 
22 imposes an obligation to use reasonable endeavours 
to resolve a dispute, including, where appropriate, 
through appropriate dispute resolution.

The Commission identified the desirable goals of the civil 
justice system as being:

•	 accessibility

•	 affordability

•	 equality of arms between litigants

•	 proportionality

•	 timeliness

•	 getting to the truth

•	 reaching the correct result

•	 consistency and predictability.

The fundamental goals of the civil justice system 
are accordingly:

•	 fairness

•	 openness

•	 transparency

•	 the application of the substantive law

•	 independence

•	 impartiality

•	 accountability.38

The overarching obligations are intended to focus the 
attention of the courts and civil justice participants on 
those goals and requirements.

38.   VLRC Report, above n 4, 9.
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Part 2.1 – Overarching 
Purpose
Part overview
Part 2.1:

•	 establishes the overarching purpose of the Act and the 
rules of court in relation to civil proceedings

•	 requires the court to give effect to the overarching 
purpose when exercising or interpreting its powers

•	 sets out the objects and matters to which the court 
must or may have regard when making orders or giving 
directions.

7 Overarching purpose

Overview

Section 7 provides that the overarching purpose of the 
Act and rules of court in relation to civil proceedings is 
to facilitate the just, efficient, timely and cost-effective 
resolution of the real issues in dispute. That purpose may 
be achieved by means which include:

•	 the determination of the proceedings by the court

•	 agreement between the parties

•	 any appropriate dispute resolution process agreed to 
by the parties or ordered by the court.

Legislative history

Section 7 is new. The drafting of section 7 draws on rule 
1.14(1)(a) of the Supreme Court (General Civil Procedure) 
Rules 2005 and County Court Civil Procedure Rules 
2008. Similar provisions relating to an overriding purpose 
or obligation are found in rule 1.21 of the Magistrates’ 
Court General Civil Procedure Rules 2010, section 1 
of the Magistrates’ Court Act 1989, section 56 of the 
Civil Procedure Act 2005 (NSW), rule 5 of the Uniform 
Civil Procedure Rules 1999 (Qld), rule 3 of the Supreme 
Court Civil Rules 2006 (SA), section 37M of the Federal 
Court of Australia Act 1976 (Cth) and part 1 of the Civil 
Procedure Rules 2009 (England and Wales).

Relevant rules/Regulations/Forms

See discussion under ‘Legislative history’.

Analysis of section

The overarching purpose is the foundational principle of 
the Act and all other provisions are to be read in the light 
of it. As in the case of the other Australian jurisdictions 
where similar overriding objective or purpose provisions 
have been introduced, the aim of the overarching 
purpose is a paramount concern for the proper 
administration of the civil justice system. That concern is 
reinforced by the imposition on participants in litigation 
of the paramount duty and the overarching obligations 
which are contained in part 2.3.

The Act seeks to build a culture in which litigants are 
encouraged to resolve their disputes as early as is 
reasonably possible. If resolving the case is not possible, 
parties will be expected to attempt to narrow the issues 
in dispute down to the ‘real issues’ as required by the 
overarching purpose.39

Other jurisdictions

At the federal level, in 2009 the Commonwealth 
Government passed the Access to Justice (Civil 
Litigation Reforms) Amendment Act 2009 (Cth), which 
inserted into the Federal Court of Australia Act 1976 (Cth) 
an overarching purpose for the Federal Court, as well as 
similar case management reforms to those contained in 
the Civil Procedure Act 2010. Section 37M of the Federal 
Court of Australia Act 1976 (Cth) provides that:

(1)  The overarching purpose of the civil practice 
and procedure provisions is to facilitate the just 
resolution of disputes:

 (a) according to law

 (b)  as quickly, inexpensively and efficiently 
as possible.

Section 37N provides that: “The parties to a civil 
proceeding before the Court must conduct the 
proceeding (including negotiations for settlement of the 
dispute to which the proceeding relates) in a way that is 
consistent with the overarching purpose.”

Internationally, the ‘overriding objective’ in rule 1.1(1) of 
the Civil Procedure Rules 1998 (England and Wales) is to 
enable the courts to deal with cases ‘justly’. Rule 1.1(2) 
goes on to specify how the court may deal with a case 
justly, including by:

•	 ensuring parties are on an equal footing

•	 saving expense

•	 dealing with cases in ways that are proportionate to 
the amount of money involved, its importance, its 
complexity and the financial position of the parties

•	 ensuring the case is dealt with expeditiously and fairly

•	 allotting the case an appropriate share of the court’s 
resources while taking into account the need to allot 
resources to other cases.

39.  Civil Procedure Act 2010 s 7; Explanatory Memorandum, Civil Procedure 
Bill 2010, 1.
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Rule 1.1(1) was introduced as part of the 1999 reforms 
to the civil justice system which were implemented 
in response to Lord Woolf’s Access to Justice – Final 
Report. The experience of the United Kingdom has been 
that the overriding purpose provision has been a driving 
force for change in litigation culture.

Section 56 of the Civil Procedure Act 2005 (NSW) 
provides that the overriding purpose of that Act and the 
rules of court is “to facilitate the just, quick and cheap 
resolution of the real issues in the proceedings”.

Rule 5(1) of the Uniform Civil Procedure Rules 1999 (Qld) 
provides that the purpose of the Rules is “to facilitate the 
just and expeditious resolution of the real issues in civil 
proceedings at a minimum of expense”.

Rule 3 of the Supreme Court Civil Rules 2006 (SA) 
provides that the objects of the rules are:

(a) orderly procedures for the just resolution of civil 
disputes

(b) facilitating and encouraging resolution by agreement

(c) avoiding unnecessary delay

(d) promoting efficiency so far as that is consistent with 
justice

(e) minimising the cost of litigation to both litigants and 
the State.

Each of these provisions reflect themes which appear 
in section 7 of the Civil Procedure Act 2010. Those key 
themes are:

•	 litigation should be regarded as a measure of 
last resort

•	 courts and participants in litigation should focus on the 
real issues in a dispute

•	 the responsible use of the courts as a public resource

•	 the court dealing with cases justly but expeditiously 
and in a timely fashion

•	 proportionality.

Litigation should be regarded as a measure of last resort, 
except where justice requires, or where the nature of 
the case is such that judicial determination is required. 
The discipline of requiring the courts and the litigants to 
focus on the real issues in dispute, rather than allowing 
litigation for purely strategic or collateral purposes, 
is imposed in recognition of the public’s interest in 
responsible use of the court system.

To facilitate this focus on the real issues, the Act gives 
judicial officers clear legislative assistance to manage 
cases proactively in a manner that will promote the 
overarching purpose of the courts when exercising civil 
jurisdiction. Relevantly, section 47, which sets out the 
case management powers of the courts under the Act, 
provides that:

for the purposes of ensuring that a civil proceeding 
is managed and conducted in accordance with 
the overarching purpose, the court may give any 
direction or make any order it considers appropriate, 
including any directions given or orders made:

(a) in the interests of the administration of justice

(b) in the public interest.

Ultimately, the court may enforce, by sanctions or costs 
orders, directions it makes in furthering the overarching 
purpose. This is a powerful mechanism that requires the 
courts, lawyers, parties and other participants in litigation 
including insurers, litigation funders and expert witness 
witnesses to work together.

Sections 8 and 9 give the courts the duty, and the 
powers, to give effect to the overarching purpose.

8 Court to give effect to overarching purpose

Overview

Section 8 requires the court to give effect to the 
overarching purpose when exercising or interpreting any 
of its powers. The requirement exists despite any other 
Act or law to the contrary save for the Charter.

Legislative history

Section 8 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

A court is required by section 8(1) to seek to give 
effect to the overarching purpose not only when 
exercising or interpreting powers under the Act but 
also when exercising or interpreting any of its powers in 
its jurisdiction.
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In the case of the Supreme Court, this means that the 
overarching purpose is relevant to:

•	 its inherent jurisdiction as the superior court of record 
in Victoria

•	 its statutory jurisdiction under the Supreme Court 
Act 1986 and other Acts conferring civil jurisdiction on it

•	 its implied jurisdiction

•	 its jurisdiction under the common law

•	 its jurisdiction under its procedural rules and practices, 
including the Supreme Court (General Civil Procedure) 
Rules 2005 and any applicable Practice Note.

In the case of the County Court, this means that the 
overarching purpose is relevant to:

•	 its statutory jurisdiction under the County Court Act 
1958 and other Acts conferring civil jurisdiction on it

•	 its implied jurisdiction

•	 its jurisdiction under the common law

•	 its jurisdiction under its procedural rules and practices, 
including the County Court Civil Procedure Rules 2008 
and any applicable Practice Note.

In the case of the Magistrates’ Court this means that the 
overarching purpose is relevant to:

•	 its statutory jurisdiction under the Magistrates’ Court 
Act 1989 and other Acts which give it jurisdiction

•	 its jurisdiction under the common law

•	 its jurisdiction under its procedural rules and 
practices, including the Magistrates’ Court General 
Civil Procedure Rules 2010 and any applicable 
Practice Direction.

The objects and matters to which a court is to have 
regard when giving effect to the overarching purpose are 
set out in section 9.

Policy discussion

Section 8(1) applies despite any other Act other than 
the Charter. The Statement of Compatibility for the Civil 
Procedure Bill 2010 expressed the view that, though 
the right to a fair hearing and the right to privacy may be 
affected by the provisions of the Act, any limitations on 
those rights are reasonable.40

Section 6(a) contains further references to the Charter 
and there is extensive discussion of Charter issues in 
commentary to section 6 in this Guide.

40.  Victoria, Parliamentary Debates, Legislative Assembly, 24 June 2010, 2604-6 
(Rob Hulls, Attorney-General).

9  Court’s powers to further the 
overarching purpose

Overview

Section 9 sets out:

•	 the objects to which the court mus�t have regard when 
giving effect to the overarching purpose: section 9(1)

•	 a range of discretionary matters to which the court 
may have regard when giving effect to the overarching 
purpose: section 9(2).

Legislative history

Section 9 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Section 9 expands on the requirement in section 8 that 
the court give effect to the overarching purpose despite 
any other Act by specifying how, in practical terms, the 
court will give effect to that purpose. The court gives 
effect to the overarching purpose by having regard to the 
objects set out in section 9(1), and in doing so may have 
regard to the matters in section 9(2).

Under section 9(1), in making an order or giving any 
direction, a court must have regard to particular 
objectives, including the just determination of disputes, 
efficient use of resources, and dealing with the 
proceeding in a manner proportionate to the complexity 
or importance of the matters in dispute and the amount 
in dispute.

The broad range of discretionary factors in section 9(2) 
include:

•	 the extent to which the parties have complied with any 
pre-litigation processes

•	 the degree of promptness in which the parties have 
conducted the proceeding

•	 whether those to whom the overarching obligations 
apply have complied with them

•	 the public importance of the issues in dispute and the 
desirability of judicial determination of those issues

•	 the extent to which the parties have had the benefit of 
legal advice and representation.
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Policy discussion

The objects specified in section 9(1) reflect the core 
goals of the civil justice system as identified by the 
Commission. Those goals are derived from consideration 
both of the needs of the individual litigants and the needs 
of the court and the civil justice system as a whole. The 
key themes that can be identified in the objects are:

•	 just determination

•	 efficiency

•	 minimising delay

•	 proportionality.

This means that a failure to act in accordance with the 
overarching obligations, or otherwise act reasonably, may 
have adverse consequences for a non-compliant party 
when the court gives directions or makes orders in the 
civil proceeding.

Part 2.2 – Application 
of the Overarching 
Obligations

Part overview
Part 2.2 deals with the scope of the overarching 
obligations, including:

•	 to whom they apply

•	 the circumstances in which they apply

•	 the relationship between the overarching obligations 
and other obligations and duties

•	 how the overarching obligations affect the duties and 
obligations of legal practitioners.

Existing rules and practices do not always facilitate 
the most effective and economical resolution of civil 
proceedings. The introduction of overarching obligations 
was recommended by the Commission as a response 
to persistent concerns about the conduct of some 
participants in the civil justice system. Although 
Model Litigant Guidelines41 have been adopted by 
government department and agencies, those guidelines 
in themselves:

•	 are not enforceable by the courts, and therefore are in 
themselves insufficient to control some of the conduct 
and issues identified by the Commission

•	 do not apply to all litigants.42

The object of the overarching obligations is to improve 
the culture of litigation. They apply from the time a 
party files its first substantive document and apply to all 
aspects of the civil proceeding, including appropriate 
dispute resolution processes, interlocutory proceedings 
and appeals. ‘Substantive document’ is defined in 
section 3 and includes a statement of claim, a notice of 
defence and a third party notice. The first substantive 
document filed in a proceeding is accordingly the first 
document in which the party sets out the substance of 
the case it seeks to make in the civil proceeding.

41.  Victorian Government, Model Litigant Guidelines <http://www.vgpb.vic.
gov.au/CA2575BA0001417C/WebObj/ModelLitigantGuidelines/$File/Model%20
Litigant%20Guidelines.pdf>.
42.  VLRC Report, above n 4, 153.
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10  Application of overarching obligations – 
participants

Overview

Section 10 sets out the persons and bodies to whom the 
overarching obligations apply. They are:

•	 persons who are parties

•	 legal practitioners, law practices and other 
representatives acting for a party

•	 any other person who exercises direct or indirect 
control or influence over the conduct of a civil 
proceeding or of a party in respect of that civil 
proceeding, including insurers and litigation funders.

The overarching obligations also apply to expert 
witnesses, save for sections 18, 19, 22 and 26.

Legislative history

Section 10 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

All those who play any role in the conduct of the civil 
proceeding are intended to fall within section 10. This 
includes:

•	 statutory indemnifiers

•	 insurers where under the right of subrogation they have 
assumed responsibility for the conduct of litigation

•	 litigation funders, to the extent that they control the 
proceeding (which will ordinarily be the case)

•	 friends or relatives who provide financial support for or 
otherwise influence the conduct of the proceeding, to 
the extent that they do exercise that control.

‘Person’ is defined by the Act to include an 
unincorporated association, a firm and a partnership. 
It also, by virtue of section 38 of the Interpretation 
of Legislation Act 1984, includes a body politic or 
corporate.

Section 10(2) provides that the overarching obligations 
do not apply to any witness in a civil proceeding.

Section 10(3) provides that certain overarching 
obligations apply to expert witnesses. Such witnesses 
are already subject to codes of conduct and a duty to 
the court. The overarching obligations are in addition to 
those existing obligations.

Policy discussion

While there are already practice rules and professional 
obligations to define appropriate conduct for lawyers, 
many of the conduct issues associated with litigation 
arise from the conduct of the litigants themselves. 
Imposing duties on parties as well as legal practitioners 
will address the conduct of some parties who use the 
courts inappropriately.

The section extends to cover directors, officers and 
employees of corporations who are directing the 
litigation. Such persons will not be personally liable for 
breaching the overarching obligations; corporations 
will be liable for the acts of their directors, servants and 
agents, so long as that person is acting within the scope 
of their actual or apparent authority.43

Self-represented litigants are subject to the overarching 
obligations in the same way as any other party. 
The difficulties which they may face do not equate to 
any lower standard of conduct, although under section 
9(2)(h), a court may have regard to the extent to which 
the parties have had the benefit of legal advice and 
representation when making orders or giving directions.

The Act also provides exemptions from overarching 
obligations to use reasonable endeavours to resolve 
the dispute (section 22) or attempt to resolve or narrow 
the issues in dispute (section 23), where it is not in the 
interests of justice that that resolution or narrowing of the 
issues occurs, or where the nature of the dispute is such 
that only judicial intervention is appropriate.

11  Application of overarching obligations – 
civil proceedings

Overview

Section 11 establishes that the overarching obligations 
apply to the conduct of all aspects of a civil proceeding 
in a court, including interlocutory stages, appeals and 
any appropriate dispute resolution.

Legislative history

Section 11 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Under section 11, the overarching obligations apply 
to all civil proceedings in the Supreme, County and 
Magistrates’ Courts; see the definition of ‘court’ in 
section 3. They do not apply to proceedings under the 
Acts referred to in section 4(2). They do not apply in 
VCAT; see section 4(3).

43.  VLRC Report, above n 4, 151.
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The jurisdiction of the court with respect to the 
overarching obligations is enlivened by a party filing its 
first substantive document. However, in furthering the 
overarching purpose, the court may have regard to:

•	 the extent to which the parties have complied with 
any mandatory or voluntary pre-litigation processes: 
section 9(2)(a)

•	 the extent to which the parties have used reasonable 
endeavours to resolve the dispute by agreement or to 
limit the issues in dispute: section 9(2)(b).

12  Overarching obligations prevail over 
certain other obligations and duties

Overview

Section 12 provides that subject to the paramount 
duty (which is defined in section 16) the overarching 
obligations prevail over any legal, contractual or other 
obligation to the extent of the inconsistency.

Legislative history

This section is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Section 12 must be read in conjunction with section 16, 
which establishes the paramount duty owed by all those 
to whom the overarching obligations apply.

Many litigants and participants in the civil justice system 
owe obligations or duties which have the potential to 
conflict with their overarching obligations. For example:

•	 directors owe duties to the company and 
to shareholders

•	 employees owe duties or obligations to their employer

•	 litigants may have contractual arrangements with third 
parties which have the potential to affect how they 
conduct themselves in litigation

•	 insurers have duties to insured persons and vice versa.

In any case where such duties or obligations are 
inconsistent with one or more of the overarching 
obligations, the duty or obligation must give way to the 
overarching obligation.

However, section 12 contains a limitation on the extent 
to which the overarching obligations will prevail over 
other duties and obligations. That limitation is that the 
overarching obligations take precedence subject to the 
paramount duty: section 16. The paramount duty is itself 
one of the overarching obligations but section 12 gives 
it pre-eminence over the ten more specific overarching 
obligations: sections 17-26.

See also sections 13-15 which provide in greater detail 
for the interaction of the overarching obligations with the 
duties and obligations of legal practitioners.

Policy discussion

This approach is consistent, so far as legal practitioners 
are concerned, with section 2.7.33 of the Legal 
Profession Act 2004 which already provides that in the 
case of an incorporated legal practice the provisions of 
that Act prevail to the extent of any inconsistency over 
the legislation by which the corporation is established 
or regulated. Similarly, section 2.7.34(2) provides that 
the regulations may declare a matter relating to an 
incorporated legal practice to be an ‘excluded matter’ 
for the purposes of section 5F of the Corporations 
Act 2001 (Cth).

13  Overarching obligations and 
legal practitioners

Overview

Section 13 deals specifically with the obligations of legal 
practitioners and provides that:

•	 the overarching obligations do not override existing 
duties and obligations of legal practitioners, provided 
they can operate consistently

•	 legal practitioners must comply with the overarching 
obligations despite any obligation to act in accordance 
with the instructions or wishes of the client

•	 in the event of an inconsistency between an 
overarching obligation and a duty or obligation to 
a client, the overarching obligation prevails to the 
extent of the inconsistency and the legal practitioner 
is not required to comply with the inconsistent wish 
or instruction.

Legislative history

This section is new. It refers to the existing common law 
and statutory obligations of legal practitioners.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Section 13 deals with the interrelationship between the 
overarching obligations and a legal practitioner’s duty 
to his or her client. It should be read in conjunction with 
section 15 which provides that “nothing in this Part 
overrides any duty or obligation of a legal practitioner to 
the Court”.
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Section 13 places the overarching obligations above 
the duty to the client in the regime of duties and 
obligations with which legal practitioners must comply. 
The fundamental ethical obligations to clients which 
legal practitioners owe when conducting litigation are 
to be read in the light of those overarching obligations. 
All common law and statutory provisions governing the 
conduct of legal practitioners (with the exception of the 
duty to the court: see section 15) are subject to the 
overarching obligations.

Policy discussion

Under the common law and statutory arrangements for 
the regulation of the legal profession, a legal practitioner’s 
primary duty is to the court, and where there is a conflict 
with the duty to the client the duty to the court should 
prevail. Section 13 resolves what might otherwise be 
the tension between a lawyer’s duties and the demands 
of a zealous client by explicitly making the wishes 
and instructions of a client subject to the overarching 
obligations. Section 15 emphasises that the legal 
practitioner’s duty to the court is paramount.

Section 13(3)(b) provides that in the event of any 
inconsistency between any overarching obligations and 
a duty or obligation to the client, or instruction or wish of 
the client:

•	 the overarching obligation prevails to the extent of 
that inconsistency

•	 the legal practitioner is not required to comply with the 
inconsistent instruction or wish of the client.

14  Legal practitioner or law practice 
not to cause client to contravene 
overarching obligations

Overview

Section 14 prohibits a legal practitioner or law practice from 
causing a client to contravene any overarching obligation.

Legislative history

Section 14 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Legal practitioners and clients are equally bound by the 
overarching obligations: see section 10. In the course 
of litigation many steps are taken on a party’s behalf by 
the lawyer who is acting in the civil proceeding, and the 
lawyer’s actions bind the client.

Section 14 provides that in addition to being bound to 
comply with the overarching obligations, lawyers and law 
practices must not, by their conduct, cause their client to 
contravene any overarching obligation.

15  Legal practitioner’s duty to court 
not overridden

Overview

Section 15 clarifies that nothing in part 2.2 overrides any 
of a legal practitioner’s duty or obligations to the court.

Legislative history

Section 15 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

The effect of section 15 is that the role of legal 
practitioners in the justice system, and the particular 
and more onerous duties that role entails, will continue. 
Although the duty to the client is made subject to the 
overarching obligations (see section 13), the duty to 
the court is not. Legal practitioners are officers of the 
court and the special and higher duties owed by legal 
practitioners to the court are not altered by the Act.

Policy discussion

The duty owed by legal practitioners to the court was 
most recently discussed by the High Court in D’Orta-
Ekenaike v Victoria Legal Aid (2005) 223 CLR 1. Various 
specific aspects of the duty are also contained in the Law 
Institute of Victoria Professional Conduct and Practice 
Rules 2005 and the Victorian Bar Practice Rules (2009).

In D’Orta-Ekenaike v Victoria Legal Aid those duties were 
summarised as:

•	 not deceiving the court

•	 not withholding information or documents which are 
required to be disclosed

•	 not abusing the processes of the court

•	 not wasting the court’s time

•	 not coaching witnesses or clients about their evidence

•	 not using dishonest or unfair means or tactics to hinder 
an opponent.

Ordinarily a legal practitioner acting in accordance with 
the overarching obligations will be acting in accordance 
with his or her duty to the court. As will be seen in part 
2.3 of this Guide, many of those overarching obligations 
find their origins in the common law and statutory duties 
of legal practitioners.
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Part 2.3 – The 
Overarching Obligations

Part overview
Part 2.3 establishes the paramount duty and ten further 
and more specific overarching obligations.

Some of the obligations are expressed as positive duties, 
while others are expressed as prohibitions. Most are 
owed to the court but some are also owed by parties to 
each other.

16 Paramount duty

Overview

Section 16 creates the paramount duty which is owed 
to the court by each person to whom the overarching 
obligations apply. The paramount duty is to further the 
administration of justice.

Legislative history

Section 16 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Section 16 is based on the well-established common 
law principles and statutory provisions which govern the 
legal profession.

However, section 16 extends a duty to the court to the 
other participants in civil proceedings. Litigants, insurers, 
litigation funders and other persons with control or 
influence over the conduct of civil proceedings will now 
be held to a higher standard of conduct.

The paramount duty is included in the definition of 
the overarching obligations in section 3, but it is also 
distinguished from the overarching obligations by section 
12. Under section 12, the overarching obligations prevail 
over any other legal or other obligation, subject to the 
paramount duty.

The paramount duty exists at all stages of a civil 
proceeding, including interlocutory, appeal and 
appropriate dispute resolution stages.

17 Overarching obligation to act honestly

Overview

Section 17 requires that a person to whom the 
overarching obligations apply must act honestly at all 
times in relation to a civil proceeding.

Legislative history

Section 17 is new but it draws on the duties of candour 
and honesty owed by legal practitioners and enshrined in 
professional conduct rules.

Relevant rules/Regulations/Forms

See discussion of professional conduct obligations in 
‘Policy discussion’ below.

Analysis of section

Section 17 extends the duty of honesty which already 
applies to legal practitioners.

The overarching obligation to act honestly in section 17 
may in some cases overlap with the obligation not to 
mislead or deceive.

The duty to act honestly applies with equal force 
to those who control or influence litigation and to 
expert witnesses.

Policy discussion

Rule 1.1 of the Law Institute of Victoria Professional 
Conduct and Practice Rules 2005 provides that a 
solicitor must, in the course of engaging in legal practice, 
act honestly. Rule 3 of the Victorian Bar Practice 
Rules (2009) requires barristers to act honestly and 
rule 4 requires barristers to refrain from dishonest and 
discreditable conduct. At common law, it is a breach of 
a lawyer’s duty to the court to permit a false affidavit44 
or to knowingly mislead the court45 or permit a client or 
witness to do so.

18  Overarching obligation – requirement of 
proper basis

Overview

Section 18 prohibits a person to whom the overarching 
obligations apply from making a claim or a response to 
a claim that is frivolous, vexatious, an abuse of process 
or which does not, on the legal and factual material 
available at the time, have a proper basis.

Legislative history

Section 18 is new.

44.  Doe d Mence v Hadley (1851) 17 QB 571.
45.  New South Wales Bar Association v Thomas (No. 2) (1989) 18 NSWLR 193.
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Relevant rules/Regulations/Forms

Section 18 is based on the Federal Court Rules 1979 
(Cth) made under the Federal Court of Australia Act 1976 
(Cth) and on Form 15B of those Rules.

Analysis of section

Section 18 uses the formulation of ‘proper basis’ rather 
than ‘merit’. The term is used in the Federal Court Rules 
1979 (Cth) and is intended to have the same meaning 
and operation as in those Rules.

Section 18 will require greater attention from both 
lawyers and clients to the basis on which a claim is being 
made. However, while claims must have a proper basis, 
it is not necessary for them to be fully substantiated 
at the time they are first made; for example, a person 
may make a claim if he or she expects to develop vital 
evidence in support of that claim during discovery.

Section 18 applies both to the making of claims and the 
responses to claims, and to both interlocutory and final 
stages of a civil proceeding. The rules of court already 
require the making, where possible, of substantive 
responses to claims so as to identify the real issues in 
dispute. The obligation in section 18 is an extension 
of the trend away from general denials and towards a 
culture in which parties admit those facts and matters 
which are not in dispute.

Section 18 does not apply to expert witnesses.

See also the section 42 proper basis certification, which 
is required to be filed by legal practitioners on the filing of 
a party’s first substantive document in a civil proceeding 
and any document that contains significant amendments 
to the first substantive document.

Policy discussion

Section 18 contains one of the few departures from 
the Commission’s recommendations regarding 
the overarching obligations. The Commission’s 
recommendation was that participants in litigation not be 
permitted to make a claim or a response to a claim which 
is ‘without merit’.46

The Act’s formulation aims to provide greater certainty to 
the obligation than the phrase ‘without merit’.

The professional conduct rules for solicitors and for 
barristers already provide that lawyers are not the 
mere mouthpieces of the client, but must exercise 
professional judgment in framing their client’s case.47 
In the case of barristers, pleadings, including denials, 
must have a proper foundation in the material available 
to the barrister.48 Section 18 goes further and requires 
that claims and denials have, on an objective view, 
a proper basis. The test is not the subjective belief 
of the participant but the objective standard of the 
reasonable person.

46.  VLRC Report, above n 4, 182-3.
47.  Law Institute of Victoria, Professional Conduct and Practice Rules 2005 r 13.1.
48.  Victorian Bar, Practice Rules (2009) r 32.

19  Overarching obligation to only take steps 
to resolve or determine dispute

Overview

Section 19 provides that a person to whom the 
overarching obligations apply must not take any step 
in a civil proceeding unless it is reasonably necessary 
to facilitate the resolution and determination of 
the proceeding.

Legislative history

Section 19 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Section 19 seeks to concentrate the attention of 
participants in civil litigation on the steps which 
will advance the resolution and determination of a 
proceeding, and to dissuade them from taking steps 
which will not have any impact on that resolution or 
determination. It is intended to reduce the expense 
and delay associated with the taking of unnecessary 
interlocutory steps, including interlocutory proceedings 
brought for tactical reasons.

Examples of what may constitute a contravention of this 
provision, as stated in the Explanatory Memorandum, 
include the taking of unnecessary interlocutory steps, 
or bringing interlocutory steps for tactical reasons, or to 
oppress another party, rather than focusing on the real 
issues in dispute.49

Section 19 does not apply to expert witnesses.

Policy discussion

The avoidance or minimisation of undue delay, expense 
and technicality is one of the central aims of the reforms 
contained in the Act.

20  Overarching obligation to cooperate in the 
conduct of civil proceeding

Overview

Section 20 requires persons to whom the overarching 
obligations apply to cooperate with the parties to a civil 
proceeding and with the court in connection with the 
conduct of the proceeding.

Legislative history

Section 20 is new.

49.   Explanatory Memorandum, Civil Procedure Bill 2010, 10.
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Relevant rules/Regulations/Forms

See discussion below of the relevant professional 
conduct rules under ‘Policy discussion’.

Analysis of section

Section 20 aims at preventing obstructive conduct in the 
course of proceedings. In the early stages of its work 
the Commission proposed an obligation to ‘act in good 
faith’ but eventually took the view, after submissions, that 
the proper formulation of the obligation was as a duty to 
cooperate both with the court and with other parties.50 
However, the established legal principles in relation to 
‘good faith’ may inform the way in which section 20 
will operate.

The obligation to cooperate does not require a party 
to act against their own interests or in the interests of 
the other party. However it will usually require parties 
and persons involved in civil proceedings to seek to 
work together to advance the efficient conduct of 
the proceeding.

The obligation to cooperate applies to expert witnesses 
and is consistent with the existing trend towards requiring 
experts to confer and reach agreement where possible.

Policy discussion

Good faith obligations are already a feature of some 
areas of law including insurance law (good faith 
obligations between the insurer and the insured) and in 
respect to the conduct of negotiation and mediation, 
including section 27 of the Civil Procedure Act 
2005 (NSW).

The existing professional conduct rules require legal 
practitioners to act courteously but do not impose a 
positive duty to cooperate.51 Section 20 accordingly goes 
further in requiring lawyers and parties to cooperate, 
not only with the court, but also with each other. The 
obligation to cooperate is broader than the obligation of 
professional courtesy.

In Western Australia v Njamal People (1996) 134 FLR 
211 the tribunal gave a list of indicators relevant to 
whether a party had been acting in good faith in the 
course of native title negotiations. Indicators of a lack of 
good faith included:

•	 unreasonable delay

•	 failure to make or follow up on proposals

•	 failing to respond to requests for information

•	 refusal to agree on trivial matters

•	 adopting a rigid non-negotiable position

•	 failure to do what a reasonable person would do in 
the circumstances.

50.  VLRC Report, above n 4, 183-4.
51.  Law Council of Australia, Model Rules of Professional Conduct and Practice 
(2002) r 21.

21  Overarching obligation not to mislead 
or deceive

Overview

Section 21 prohibits misleading and deceptive conduct, 
or conduct likely to mislead or deceive, by a person to 
whom the overarching obligations apply.

Legislative history

Section 21 is new.

Relevant rules/Regulations/Forms

See discussion below of relevant professional conduct 
obligations under ‘Policy discussion’.

Analysis of section

Section 21 draws on section 18 of schedule 2 (chapter 
2) of the Competition and Consumer Act 2010 (Cth) 
(formerly section 52 of the Trade Practices Act 1974 
(Cth)) and existing professional conduct obligations for 
legal practitioners, including rules 18.1 and 28 of the Law 
Council of Australia Model Rules of Professional Conduct 
and Practice (2002), rules 14, 17, 18 and 28 of the Law 
Institute of Victoria Professional Conduct and Practice 
Rules 2005, and rules 19 and 20 of the Victorian Bar 
Practice Rules (2009).

Whether conduct is misleading and deceptive for the 
purposes of the Competition and Consumer Act 2010 
(Cth) involves an objective test; proof of knowledge or 
intention is not required.

The conduct which creates the misconception may be 
an oral or a written statement, actions or conduct or 
a failure to act. In some circumstances silence will be 
misleading. To contravene the overarching obligation, 
the conduct must be in respect of the civil proceeding.

Section 21 applies to expert witnesses.

Policy discussion

The various professional conduct rules are limited 
to conduct – usually in the form of an oral or written 
statement – which is deliberately or knowingly misleading 
and deceptive.

Section 21 imposes an objective test of the kind 
contained in the Competition and Consumer Act 
2010 (Cth) rather than the subjective test of knowingly 
misleading or deceptive conduct. To that extent, it sets 
a higher standard of conduct for legal practitioners than 
presently exists under professional conduct regulations. It 
also imposes that higher obligation on all those to whom 
the overarching obligations apply.
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However, section 21 does not import any of the remedies 
from the Competition and Consumer Act 2010 (Cth), 
and authorities from the trade practices jurisdiction will 
only be relevant to the question of whether the objective 
test is satisfied. They will have no bearing on the 
consequences of a breach of section 21. Such breaches 
will be dealt with under part 2.4 which gives the court the 
power to make orders in relation to contravention of the 
overarching obligations.

22  Overarching obligation to use reasonable 
endeavours to resolve dispute

Overview

Section 22 requires persons to whom the overarching 
obligations apply to use reasonable endeavours to 
resolve a dispute by agreement, including through 
appropriate dispute resolution. An exception exists for 
cases in which it is not in the interests of justice to do 
so, or the dispute is of such a nature that only judicial 
determination is appropriate.

Legislative history

Section 22 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Section 22 places an onus on participants in civil 
proceedings to seek to resolve the dispute by 
agreement. That onus is strengthened by the powers of 
the court to direct the parties to participate in appropriate 
dispute resolution.

Section 22 is closely related to sections 19, 20 and 23, 
the obligations to only take steps to resolve or determine 
disputes, to cooperate and to narrow the issues are all 
obligations which facilitate the reaching of agreements.

Because the overarching obligations apply to all 
participants in the civil proceeding, the obligation to use 
reasonable endeavours to resolve a dispute applies to 
legal practitioners as well as their clients. Section 13(2) 
and (3) provides that a legal practitioner must comply 
with the overarching obligations in any conflict between 
them and a client’s wishes. Section 13(3)(b) provides 
that a legal practitioner is not required to comply with 
any instruction or wish of the client which is inconsistent 
with the overarching obligation. This means that in the 
event that a client’s instructions are to avoid attempts to 
resolve the dispute, the legal practitioner may be required 
by section 13 to make reasonable endeavours to resolve 
the dispute despite those instructions.

An exception exists for those cases in which resolution 
by agreement is not in the public interest or where the 
dispute is of such a kind that only judicial determination 
is appropriate. The Act provides an example of a 
proceeding where a civil penalty is being sought. Another 
example may be a civil proceeding which is a public 
interest or test case with the potential to have a broader 
influence on other proceedings.52

Section 22 does not apply to expert witnesses.

Policy discussion

Several of the reforms contained in the Act seek to 
directly or indirectly facilitate the resolution of disputes 
by agreement between the parties. Examples of those 
reforms include the increases in the court’s case 
management powers in part 4.2, and the requirement 
in chapter 5 that parties engage in appropriate dispute 
resolution processes.

23  Overarching obligation to narrow the 
issues in dispute

Overview

Section 23 requires a person to whom the overarching 
obligations apply, where a dispute cannot be wholly 
resolved by agreement, to use reasonable endeavours:

•	 to resolve those issues which can be resolved

•	 to narrow the scope of the remaining issues in dispute.

An exception is created for cases in which it is not in the 
interests of justice to do so, or the dispute is of such a 
nature that only judicial determination is appropriate.

Legislative history

Section 23 is new.

Relevant rules/Regulations/Forms

See discussion of relevant professional conduct rules 
below under ‘Policy discussion’.

Analysis of section

Section 23 must be read together with section 22, which 
deals with the obligation to use reasonable endeavours 
to resolve the dispute by agreement.

It is already an explicit objective of most formal and 
informal judicial management of litigation that the 
proceeding be narrowed to the real issues. The use of 
case conferences and other pre-trial procedures are 
means by which courts seek to achieve that result. 
Compliance with any such procedures is essential if the 
requirements of section 23 are to be met.

52.  See VLRC Report, above n 4, 671-2 for discussion of the meaning of 
‘public interest’.
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As in the case of section 22, section 23 contains an 
exception for those cases where the public interest 
or the nature of the civil proceeding makes its 
application inappropriate.

Policy discussion

Section 23 reflects the existing trend in judicial 
management towards the narrowing of cases to the real 
issues in dispute.

The confining of a proceeding to the real issues is also 
permitted by Victorian professional conduct rules. Rule 
13.2 of the Law Institute of Victoria Professional Conduct 
and Practice Rules 2005 provides that a practitioner is 
entitled to exercise forensic judgment so as to confine a 
case to those issues which are, in the practitioner’s view, 
the real issues. Rule 17 of the Victorian Bar Practice 
Rules (2009) is in similar terms. In both cases, the 
exercise of that forensic judgment is not a breach of the 
duty to the client. The obligation in section 23 will now, 
by reason of section 13(2) and 13(3), be the dominant 
duty for legal practitioners in the event of a conflict 
between that overarching obligation and the duty to 
the client.

24  Overarching obligation to ensure costs are 
reasonable and proportionate

Overview

Section 24 requires persons to whom the overarching 
obligations apply to use reasonable endeavours to 
ensure that legal and other costs are reasonable and 
proportionate to the complexity and importance of the 
issues and the amount in dispute.

Legislative history

Section 24 is new.

Relevant rules/Regulations/Forms

Existing provisions which give the court case 
management powers to ensure that costs are minimised 
and proportionate include Rule 1.21 of the Magistrates’ 
Court General Civil Procedure Rules 2010, sections 
60 and 98 of the Civil Procedure Act 2005 (NSW) and 
rules 1.1(2)(c) and 1.4 of the Civil Procedure Rules 1998 
(England and Wales).

Analysis of section

Section 24 places a positive obligation on all participants 
to refrain from expenditure which is not necessary for the 
proper and timely conduct of the civil proceeding.

Policy discussion

Section 24 represents one of the few departures from 
the recommendations made by the Commission in 
the area of overarching obligations. The Commission’s 
recommendation was that the overarching obligation be 
a duty to use reasonable endeavours to ensure that legal 
and other costs are “minimised” and proportionate to the 
complexity and importance of the issues and the amount 
in dispute.53

The words used in section 24 recognise that costs 
minimisation is not an end in itself. There may be 
complex cases where an obligation to minimise costs 
would prevent appropriate expenditure. In such cases, 
those higher costs will meet the reasonableness and 
proportionality tests. In other cases, the obligation to 
ensure costs are reasonable and proportionate may 
require those subject to the overarching obligation to 
take steps to minimise costs.

The cost of, and the timely resolution of, disputes can 
be influenced by well-resourced defendants who may 
have little interest in the speedy resolution of a case. 
The potential inability to recover some of those costs by 
way of party/party costs orders may not be sufficient to 
deter such litigants, who may have a wider strategy of 
exhausting their opponent or delaying the proceeding.

Under part 4.2 the court has enhanced case 
management powers to prevent such conduct, but 
section 24 will place an obligation on all participants to 
refrain from expenditure which is not necessary for the 
proper and timely conduct of the civil proceeding.

Under section 24, the obligation to ensure costs are 
reasonable and proportionate will apply to lawyers 
as well as to parties and other participants, including 
statutory indemnifiers and litigation funders.

25 Overarching obligation to minimise delay

Overview

Section 25 requires a person to whom the overarching 
obligations apply to use reasonable endeavours in 
connection with the civil proceeding to act promptly and 
minimise delay.

Legislative history

Section 25 is new.

Relevant rules/Regulations/Forms

None applicable.

53.   VLRC Report, above n 4, 205.
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Analysis of section

Section 25 places a positive obligation on persons 
to whom the overarching obligations apply to use 
reasonable endeavours in connection with the civil 
proceeding to act promptly and minimise delay.54

Policy discussion

Section 25 deals specifically with the prompt conduct of 
a civil proceeding. The timely and efficient resolution of 
civil proceedings forms part of the overarching purpose, 
and the overarching obligation to act promptly and 
minimise delay is consistent with other civil procedure 
reforms and provisions which seek to achieve the 
expeditious conduct of proceedings.55

26  Overarching obligation to disclose 
existence of documents

Overview

Section 26 requires the disclosure to each party to 
the civil proceeding of the existence of non-privileged 
documents:

•	 of which the person is aware

•	 which are or have been in the person’s control

•	 which that person considers or ought to reasonably 
consider are critical to the resolution of the dispute.

Disclosure must occur at the earliest reasonable time 
after the person becomes aware of the existence of the 
documents or at such other time as a court may direct.

Legislative history

Section 26 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

The disclosure obligation under section 26 is an 
obligation on all those to whom the overarching 
obligations apply – a broader category than the parties 
who are subject to discovery. However, the disclosure 
required by section 26 need only be to each party to the 
civil proceeding.

The obligation is confined to those documents of which 
the person is aware. There is no overarching obligation 
to search for documents. However, the overarching 
obligation does not limit or affect a party’s discovery 
obligations under part 4.3 of the Act.

54.  See Law Institute of Victoria, Professional Conduct and Practice Rules
2005 r 1.2.
55.  See, for example, Civil Procedure Act 2005 (NSW) s 56.

Documents which are privileged or protected from 
disclosure under any Act or law do not have to be 
disclosed under section 26 – see section 26(3). If the 
documents are disclosed, the privilege that attaches to 
them will be taken to have been waived.

Section 26 does not apply to expert witnesses.

Meaning of ‘disclose’

Section 26 is cast in terms of an obligation to disclose 
the existence of documents. As stated in the Explanatory 
Memorandum, ‘disclose’ will normally mean the provision 
of a list of the documents and making those documents 
available for inspection.56

Meaning of ‘critical’

The term ‘critical to the resolution of the dispute’ refers 
to a class of documents considerably narrower than the 
category of discoverable documents. It refers to those 
documents that:

•	 a party would reasonably be expected to have relied 
on in forming the basis of their claim, or

•	 a party knows will adversely affect that claim.57

The obligation of disclosure under section 26 is an 
ongoing one and is not limited to the initial stage of 
proceedings. Where a party becomes aware of a critical 
document after the initial disclosure under section 26, or 
after discovery under part 4.3 has been completed, that 
party must disclose the document as soon as possible 
after becoming aware of it under section 26(2)(a). This 
means that there can be no taking of a witness or party 
by surprise during cross-examination with evidence or 
information which is critical to the issues in dispute.

Further, the court’s powers in relation to discovery are 
altered by part 4.3, and in section 55(2)(c) include the 
power to limit discovery obligations to specified classes 
of documents or to documents related to specified facts 
or issues in dispute.

Procedural points

The overarching obligation of disclosure is an ongoing 
obligation and applies both to new proceedings 
commenced after 1 January 2011 and proceedings 
which have already commenced where the court has not 
yet begun to hear and determine the proceeding (see 
section 73). In the case of new proceedings the parties 
will be required to comply with the overarching obligation 
at the earliest reasonable time after the proceeding 
commences.58 In practice, it is envisaged that the parties 
will seek orders from the court at the first directions 
hearing as to the date by which the overarching 
obligation of disclosure must be complied with.59

56.  Explanatory Memorandum, Civil Procedure Bill 2010.
57.  Explanatory Memorandum, Civil Procedure Bill 2010, 12.
58.  Explanatory Memorandum, Civil Procedure Bill 2010, 12.
59.  Explanatory Memorandum, Civil Procedure Bill 2010, 12.
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In the case of proceedings already on foot but which 
the court has not begun to hear and determine (subject 
to section 73(2)), the overarching obligation must be 
complied with in the case of any documents which 
are critical to the resolution of the dispute, and which 
have not already been disclosed or discovered in 
the proceeding.

In the case of proceedings which the court has begun 
to hear and determine (subject to section 73(3)) before 
the commencement of parts 2.2 to 2.4, the overarching 
obligations do not apply in relation to that proceeding.

Policy discussion

The accelerated disclosure of documents is intended 
to facilitate settlement by providing parties with an 
early opportunity to consider the strength of the other 
party’s position.

The overarching obligation is not intended to require 
duplicate disclosure of documents which have already 
been disclosed under discovery obligations. Rather, it 
places a positive and ongoing obligation on those to 
whom the overarching obligations apply to disclose 
documents which are critical to the resolution of 
the dispute.

27  Protection and use of information and 
documents disclosed under overarching 
obligation in section 26

Overview

Section 27 limits the use which can be made of 
information or documents received as a result of the 
overarching obligation of disclosure in section 26. 
Such information and documents:

•	 may not be used for a purpose other than in 
connection with the civil proceeding (subject 
to exceptions)

•	 if disclosed under section 26, must be discovered 
in the civil proceeding to be admissible in 
that proceeding.

Legislative history

Section 27 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Section 27 reflects the existing position in relation to 
documents which are discovered in a proceeding. Under 
section 27(1), the implied undertaking which exists in the 
case of discovered documents is made an obligation to 
the court in the case of documents which are disclosed 
under section 26.

A breach of the obligation under section 27(1) is not 
a breach of an overarching obligation and not in itself 
a matter to be taken into account by the court under 
section 28 or made the subject of orders under section 
29. However, under section 27(2) it is a contempt 
of court.

Section 27(3) provides two means by which documents 
may be used for a purpose outside the civil proceeding:

•	 by agreement in writing of the person who disclosed 
the document, or

•	 by leave of the court releasing the person who received 
the document from the obligation in section 27(1).

Under section 27(4), disclosure of a document under 
section 26 will not of itself make the document 
admissible in the civil proceeding. It must also be 
discovered in accordance with section 54, which 
provides that discovery of documents in a civil 
proceeding is to be in accordance with the rules of 
court. However, note that under the new discovery 
rules that commenced on 1 January 201160 if a party 
giving discovery reasonably believes that a document is 
already in the possession of the party to which discovery 
is given, the party giving discovery is not required to 
discover that document.

The clause is intended to replicate the implied 
undertaking in relation to discovery, which is a long-
standing principle of the common law prohibiting the use 
of documents or information disclosed during litigation 
for an ulterior purpose. The limits of this undertaking are 
determined by the courts on a case by case basis. For 
example, the courts have held in certain circumstances 
that the public interest in bringing offenders to justice 
overrides the public interest in confidentiality.61 Whether 
this is so in any given case turns on its facts.

Thus, in the unusual circumstance where disclosure 
of information or documents under the Act reveals 
criminal conduct, it is up to the court to assess whether 
clause 27 applies. This is entirely consistent with current 
practice in relation to discovery.

Policy discussion

Section 27 is consistent with the implied undertaking as 
to the use which may be made of documents received 
during discovery processes.

60.  Supreme Court (General Civil Procedure) Rules 2005 O 29; Supreme Court 
(Chapter I Amendment No. 18) Rules 2010 rr 3, 5; County Court Civil Procedure 
Rules 2008 O 29; County Court (Chapter I Amendment No. 2) Rules 2010, rr 3, 8; 
Magistrates’ Court General Civil Procedure Rules 2010 O 29.
61.  Bailey v ABC [1995] 1 Qd R 476.
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Part 2.4 – Sanctions 
for Contravening the 
Overarching Obligations

Part overview
Part 2.4 specifies the court’s powers to enforce the 
overarching obligations.

28  Court may take contravention of 
overarching obligations into account

Overview

Section 28 enables the court to take any contravention of 
the overarching obligations into account when exercising 
any power in relation to a civil proceeding, including its 
costs discretion.

Legislative history

Section 28 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Section 28 gives the court an express power to 
take contraventions of the overarching obligations 
into account.

Some of the types of orders the court may make are 
set out in section 29, but section 28 is not confined to 
those orders. It gives the court the power to take the 
contravention into account when exercising its powers 
pursuant to section 29. ‘Taking into account’ may fall 
short of the court making any of the remedial orders set 
out in section 29.

The discretion to take contraventions into account 
includes, but is not limited to, the court’s discretion with 
respect to costs.

Policy discussion

In order to enforce the obligations, the Commission 
recommended that courts be able to impose a broad 
range of sanctions and remedies, including:

•	 payment of legal costs, expenses or compensation

•	 requiring that steps be taken to remedy the breach

•	 precluding a party from taking certain steps 
in litigation.62

62.  VLRC Report, above n 4, 151.

Penalty and other provisions may be invoked on 
application by any interested person, party or by the 
court of its own motion.

The Commission found that despite the adoption by 
governments and government instrumentalities of model 
litigant guidelines in respect of their own conduct in 
litigation, such model provisions do not apply to the other 
parties to the litigation. Statutory and other provisions 
applicable to certain types of litigation are limited in 
scope. Hence the Commission’s proposal

extends these concepts to all litigants, lawyers and 
others involved in the civil litigation process, specifies 
the particular duties and obligations required to 
be complied with and provides for sanctions and 
other remedies for noncompliance. It thus provides 
a uniform and comprehensive set of standards and 
sanctions applicable to all participants in all litigation 
before all Victorian courts.63

29 Court may make certain orders

Overview

Section 29 provides an inclusive and non-exhaustive 
list of the orders a court may make in the event of a 
contravention and specifies when a court may make 
such orders.

Legislative history

Section 29 is new.

Relevant rules/Regulations/Forms

An application for orders under section 29 will be made 
in each court using the usual process for bringing an 
interlocutory application:

•	 Supreme Court – summons with supporting affidavit64

•	 County Court – summons with supporting affidavit65

•	 Magistrates’ Court – summons with supporting 
affidavit.66

63.  VLRC Report, above n 4, 153.
64.  Supreme Court (General Civil Procedure) Rules 2005 O 46.
65.  County Court Civil Procedure Rules 2008 O 46; see also County Court, 
Practice Note No. 7 of 2010 – Certification requirements and applications pursuant 
to the Civil Procedure Act 2010, 12 November 2010, paras 24-6.
66.  Magistrates’ Court General Civil Procedure Rules 2010 O 46; see also 
Magistrates’ Court, Practice Direction No. 5 of 2010 – Civil Procedure Act 2010, 
21 December 2010, para 26.



Part 2.4  |  37

Analysis of section

Section 29 deals specifically with the types of 
remedial orders the court may make in the event of a 
contravention of the overarching obligations. Where a 
court is satisfied on the balance of probabilities that a 
person has contravened any overarching obligation, 
it has a broad discretion to make any order that is 
appropriate in the interests of justice, including:

•	 costs orders directing a person to pay some or 
all of the costs of another person arising from the 
contravention

•	 an order that the legal or other costs of a person be 
payable and enforceable immediately

•	 an order requiring a person to compensate any 
person for financial or other loss which was materially 
contributed to by the contravention

•	 an order that the person take specified and necessary 
steps to remedy the contravention

•	 an order that the person not be permitted to take 
specified steps in the civil proceeding

•	 any other order that the court considers is in the 
interests of any person who has been prejudicially 
affected by the contravention.

A contravention of the paramount duty will be a 
contravention of an overarching obligation; see the 
definition of ‘overarching obligation’ in section 3.

Section 29(2) provides that an order under this 
section may be made on application, or on the court’s 
own motion.

Section 29(3) clarifies that this section does not limit any 
other power of a court.

In making its decision and any orders under section 29, 
the court will be required to give effect to the overarching 
purpose and to have regard to the mandatory 
considerations in section 9(1) as well as any of the 
discretionary considerations in section 9(2).

Policy discussion

The court’s power to make orders pursuant to section 
29 is not limited to parties and legal representatives; it 
extends to any person who is subject to the overarching 
obligations. This means that insurers, litigation funders, 
statutory indemnifiers and other persons who control or 
influence the litigation may be the subject of orders under 
section 29. Section 29 thus gives the court an express 
power to make orders against non-parties.

Relatedly, the right to make application for orders under 
this section is not limited to parties; it extends to any 
other person who, in the opinion of the court, has a 
sufficient interest in the proceeding.67

30 Applications for orders under section 29

Overview

Section 30 sets out the procedural requirements for 
bringing an application under section 29, including a time 
limit within which such applications must be made.

Legislative history

Section 30 is new.

Relevant rules/Regulations/Forms

See County Court, Practice Note No. 7 of 2010 – 
Certification requirements and applications pursuant 
to the Civil Procedure Act 2010, paragraph 25 and 
Magistrates’ Court, Practice Direction No. 5 of 2010 – 
Civil Procedure Act 2010, paragraph 25.

Analysis of section

Section 30 sets out the procedural requirements for 
bringing the applications provided for in section 29.

Importantly, applications must be made before the 
finalisation of the civil proceeding, excluding any appeal 
period under section 30(2). Section 29(3) clarifies that 
the date on which civil proceedings are to be regarded 
as finalised is the date on which the last orders in the 
proceeding, including costs orders, are made.

Policy discussion

Applications for orders under section 29 are made in 
relation to a specific civil proceeding and must be made 
in the court in which that civil proceeding was or is being 
heard. It will usually be appropriate for the judicial officer 
most familiar with the proceeding to hear and determine 
the application.

31 Extension of time for application

Overview

Section 31 enables the time limit for bringing an 
application under section 29 to be extended if the court 
is satisfied that the party bringing the application was 
unaware of the contravention until after the proceeding 
was finalised.

67.  Civil Procedure Act 2010 s 29(2)(a)(ii).
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Legislative history

Section 31 is new.

Relevant rules/Regulations/Forms

See County Court, Practice Note No. 7 of 2010 – 
Certification requirements and applications pursuant to 
the Civil Procedure Act 2010, paragraphs 27-28 and 
Magistrates’ Court, Practice Direction No. 5 of 2010 – 
Civil Procedure Act 2010, paragraphs 27-28.

Analysis of section

Section 31 entitles a person to apply for an extension 
of time in which to apply for an order under section 29. 
The court may grant an extension where it is satisfied 
that the party making the application was not aware 
of the contravention until after the finalisation of the 
civil proceeding.

Section 31(1) refers to the right of ‘a person’ to make 
an application for an extension of time, but section 
31(2) refers to ‘a party’. The reference in section 31(2) 
should be taken to include any person who, by reason of 
section 29(2)(a), is entitled to make an application under 
section 29.

Policy discussion

The intention of section 31(2) is that applications 
under section 29 are made before the finalisation of 
the civil proceeding in relation to which the alleged 
contravention occurred.

In exercising its discretionary powers under section 31(2) 
the court will be required to give effect to the overarching 
purpose, and the factors in sections 9(1) and 9(2) will be 
relevant. Under section 28 the nature or extent of the 
contravention may also be relevant.
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Chapter 3 
(Repealed)

Chapter 3 was repealed by the Civil Procedure and 
Legal Profession Amendment Act 2011.
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Chapter 4 
Commencement and 

Conduct of Civil 
Proceedings
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Chapter overview
Chapter 4 deals with the commencement and conduct 
of civil proceedings under the following parts:

Part 4.1 Certification Requirements on  
 Commencement of Civil Proceedings

Part 4.2 Case Management

Part 4.3 Disclosure and Discovery

Part 4.4 Summary Judgment.

For those disputes that require the commencement of 
a civil proceeding, chapter 4 sets out a number of new 
or enhanced means by which courts will manage those 
proceedings. Each of the measures contained in chapter 
4 enable the courts to give effect to the overarching 
purpose of facilitating the just, efficient, timely and cost-
effective resolution of the real issues in dispute.

The new measures include:

•	 a requirement that parties personally certify their 
understanding of the overarching obligations and the 
paramount duty

•	 a requirement that legal practitioners acting for parties, 
and unrepresented parties, certify that the party’s 
allegations, denials and non-admissions have a 
proper basis

•	 new powers for the court to sanction non-compliance 
with any of the certification requirements

•	 express case management powers for the courts, 
including powers to order and direct pre-trial and 
trial procedures, and make any order considered 
appropriate to further the overarching purpose in 
relation to the conduct of a hearing

•	 express case management provisions in relation to 
discovery and disclosure of documents

•	 a new and broader test for summary judgment.

Part 4.1 – Certification 
Requirements on 
Commencement of Civil 
Proceedings

Part overview
Part 4.1 creates a requirement that certifications about 
certain matters must be given when filing a party’s first 
substantive document in a civil proceeding. The first 
substantive document (defined in section 3) will usually 
be the first document a party files in a proceeding.

The certifications relate to:

•	 parties – each party must personally certify that 
the party has read and understood the overarching 
obligations and the paramount duty: section 41

•	 lawyers – legal practitioners must certify that there is 
a proper basis for the allegations, denials and non-
admissions made by the party: section 42.

In each case, a failure to certify does not prevent the 
commencement of a civil proceeding but the failure to 
certify may be taken into account by the court when 
exercising its powers under the Act and generally in the 
civil proceeding: section 45. The Act makes specific 
provision for cases of urgency: section 44.

Part 4.1 is consistent with recommendations made 
by the Commission which were designed to focus the 
minds of both legal practitioners and clients on the 
responsibilities that they will carry when instigating court 
proceedings.68

41  Overarching obligations certification 
by parties on commencement of 
civil proceeding

Overview

Section 41 requires parties to pers�onally certify that 
they have read and understood the paramount duty and 
the overarching obligations. The certification must be 
filed with the party’s first substantive document in the 
civil proceeding.

Legislative history

Section 41 is new.

68.   VLRC Report, above n 4, 24.

Chapter 4 – Commencement and 
Conduct of Civil Proceedings



Part 4.1  |  43

Relevant rules/Regulations/Forms

The section 41 overarching obligations certification by 
parties must be filed in accordance with the rules of 
court: section 41(2)(b).

The Supreme Court (Chapter I Amendment No. 21) 
Rules 2010, County Court (Chapter I Amendment 
No. 2) Rules 2010 and Magistrates’ Court General Civil 
Procedure (Amendment No. 1) Rules 2010, new part 2 of 
order 4 prescribes a new form 4A.69

See also County Court, Practice Note No. 7 of 2010 – 
Certification requirements and applications pursuant to 
the Civil Procedure Act 2010 and Magistrates’ Court, 
Practice Direction No. 5 of 2010 – Civil Procedure 
Act 2010.

Analysis of section

Unlike the certification requirements in section 42, 
certification in accordance with section 41 must be 
made by the parties personally and cannot be made by 
their legal representatives. This certification must be filed 
with the first substantive document and otherwise in 
accordance with the rules of court: section 41(2). Under 
section 41(3) the certification may be made by a litigation 
guardian, or by a person who is standing in a party’s 
shoes in circumstances which make it more appropriate 
that that person sign rather than the party. For instance, 
a liquidator would make the certification rather than the 
office holders of a company in liquidation, because the 
liquidator stands in the shoes of the office holder.70

The time for the certification is the time at which the party’s 
first substantive document is being filed. ‘Substantive 
document’ is defined in section 3 as meaning, relevantly 
for section 41 and for part 4.1 generally:

•	 an originating motion

•	 a writ where it includes a statement of claim or a 
statement sufficient to give notice of the nature of the 
claim, its cause and the relief or remedy sought

•	 a complaint

•	 a defence or notice of defence

•	 a reply

•	 a counterclaim

•	 an answer to a counterclaim

•	 a response to an answer to a counterclaim

•	 a claim by third party notice

•	 a claim by fourth or subsequent party notice

•	 an application brought in accordance with section 
93(4)(d) of the Transport Accident Act 1986.71

69.  Supreme Court (Chapter I Amendment No.21) Rules 2010 r 6; County Court 
(Chapter I Amendment No. 2) Rules 2010 r 6; Magistrates’ Court General Civil 
Procedure (Amendment No. 1) Rules 2010 r 6.
70.  Explanatory Memorandum, Civil Procedure Bill 2010, 18.
71.  Notices of Appeal and responses to those notices are not covered by the 
definition of ‘substantive document’. This means that parties to appeals do not 
have to certify their compliance with s 41, nor do their legal representatives have 
to certify in accordance with s 42. However, as appeals fall within the definition of 
‘civil proceeding’, parties to appeals and legal practitioners representing them are 
persons to whom the overarching obligations apply (ss 3, 10).

This means that the time for the party’s certification 
under section 41 is the time at which they are filing the 
first document which sets out the substance of the 
claims or denials they are making in the proceeding. 
A summons or application initiating an interlocutory 
proceeding is not a substantive document. An affidavit is 
not a substantive document.

Failure to certify under section 41 will not prevent a party 
from commencing a proceeding: section 45. However, 
the failure may be taken into account by the court when 
it makes costs, procedural or other orders: section 46.

The overarching obligations and paramount duty are 
set out in part 2.3. They apply to a broader category 
of participants in civil proceedings than the parties, but 
under section 41 only the parties to the civil proceeding 
are required to make the certification.

Policy discussion

The paramount duty and the overarching obligations 
govern how parties, legal representatives and other 
participants in a civil proceeding conduct themselves, 
including the way they formulate their claims, the way 
they deal with the opposing party, the way they allocate 
their resources and the way they frame the issues 
in dispute.

The requirement in section 41 draws litigants’ attention 
to the overarching obligations and paramount duty 
early in court proceedings. Litigants will be on 
notice, from the earliest possible stage, of their own 
paramount duty to the court and of the necessity of 
conducting the civil proceeding in accordance with the 
overarching obligations.

42 Proper basis certification

Overview

Section 42 provides that a legal practitioner for a party 
must certify that the allegations of fact, denials and non-
admissions made by that party have a proper basis.

Unrepresented parties are also obliged to provide the 
proper basis certification, with the reference to the legal 
practitioner to be construed as a reference to the party: 
section 42(4).

Legislative history

Section 42 is new but is consistent with existing 
professional conduct obligations on legal practitioners.
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Relevant rules/Regulations/Forms

The section 42 proper basis certification must be filed in 
accordance with the rules of court: section 42(2).

The Supreme Court (Chapter I Amendment No. 21) 
Rules 2010, County Court (Chapter I Amendment No. 
2) Rules 2010 and Magistrates’ Court General Civil 
Procedure (Amendment No. 1) Rules 2010, new part 2 of 
order 4, prescribes a new form 4B.72

See also County Court, Practice Note No. 7 of 2010 – 
Certification requirements and applications pursuant to 
the Civil Procedure Act 2010 and Magistrates’ Court, 
Practice Direction No. 5 of 2010 – Civil Procedure 
Act 2010.

Analysis of section

Section 42 should be read with section 18, which 
imposes an obligation on all participants in a civil 
proceeding not to make claims which do not have a 
proper legal or factual basis.

Section 42 provides that on the filing of a party’s first 
substantive document in a civil proceeding and any 
document that contains significant amendments to the 
first substantive document, a legal practitioner acting 
for or on behalf of a party to the proceeding must certify 
that, on the factual and legal material available:

•	 each allegation of fact in the document has a 
proper basis

•	 each denial in the document has a proper basis

•	 there is a proper basis for each non-admission in 
the document.

‘Substantive document’ is defined in section 3 and 
includes a writ that includes a statement of claim, notice 
of defence, third party notice or a reply.

Accordingly, the proper basis certification may need to 
be made by a party more than once in a proceeding. 
Common examples in which a party would usually be 
expected to make the proper basis certification more 
than once might include:

•	 where an applicant files a writ that includes a brief 
endorsement of claim, and subsequently files a 
detailed statement of claim that includes additional 
allegations of fact and law

•	 where a party files a statement of claim or defence, 
and subsequently files a significantly amended 
statement of claim or amended defence

•	 where a defendant files a defence and subsequently 
files a claim by third party notice

•	 where a party amends its pleading to add another 
cause of action.

72.  Supreme Court (Chapter I Amendment No. 21) Rules 2010 r 6; County Court 
(Chapter I Amendment No. 2) Rules 2010 r 6; Magistrates’ Court General Civil 
Procedure (Amendment No. 1) Rules 2010 r 6.

The County and Magistrates’ Courts’ practice note and 
direction on the Act73 provide that:

The phrase “significant amendments” is not 
defined in the Act. To provide general guidance, it 
is suggested that all amending documents which 
add, delete or substitute a party, a cause of action, 
a substantive defence, a substantive matter by 
way of reply or a material allegation of fact should 
be accompanied by proper basis certification. If a 
pleading, or other document, is amended by leave 
of the court, it is to be expected that as part of 
the order granting leave to amend, the court will 
indicate whether the amended document requires 
proper basis certification. The absence of such an 
indication in a court order will not relieve a party 
from complying with the certification requirements of 
the Act.74

Section 42(3) gives guidance as to how a legal 
practitioner can reach the conclusion that an allegation 
of fact, denial or non-admission has a proper basis. An 
allegation of fact or denial has a proper basis where the 
legal practitioner has a reasonable belief as to the truth or 
untruth of the allegation or denial. A non-admission has a 
proper basis where the legal practitioner does not know 
whether an alleged fact or denial is true or untrue.

The effect of section 42(3) is that tactical allegations of 
fact, denials and non-admissions will not be permitted 
and a greater onus is placed on legal practitioners to 
critically examine their instructions and the material 
available to them at the time pleadings are drawn.

Under section 46 the court has power to make orders 
in respect of any failure to comply with certification 
requirements under section 42. The following are 
examples of what may constitute a failure to comply with 
section 42:

•	 a failure to make the certification at all, without a 
reasonable excuse

•	 a certification in circumstances in which there is not a 
proper basis for one or more of the allegations of fact, 
denials or non-admissions.

In this way, section 42 operates as an additional means 
by which the courts will regulate the conduct of legal 
practitioners and parties.

Where a party is not represented, section 42(4) requires 
that party to make the proper basis certification, and 
the same test in section 42(3) applies. It is anticipated 
that the court will consider whether a party has failed to 
comply with the proper basis certification having regard 
to the overarching purpose under section 7 and the 
extent to which the party has had the benefit of legal 
advice and representation under section 9(2)(h).

73.  County Court, Practice Note No. 7 of 2010 – Certification requirements and 
applications pursuant to the Civil Procedure Act 2010; Magistrates’ Court, Practice 
Direction No. 5 of 2010 – Civil Procedure Act 2010.
74.  County Court, Practice Note No. 7 of 2010 – Certification requirements and 
applications pursuant to the Civil Procedure Act 2010, para 16; Magistrates’ Court, 
Practice Direction No. 5 of 2010 – Civil Procedure Act 2010, para 16.
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Policy discussion

As in the case of the overarching obligation in section 
18, the certification required by section 42 is not that 
claims have ‘merit’, but rather that they have a proper 
basis. The use of the term ‘proper basis’ recognises that 
whether a claim or denial has merit is often the ultimate 
question to be determined by the court.

Barristers who prepare statements of claim or defence 
are already subject to professional conduct rules which 
require them not to include claims or denials which 
are not supported on facts contained in instructions 
or by facts reasonably believed to exist.75 Section 42 
converts that professional conduct obligation to a 
statutory requirement.

Other jurisdictions

The certification is similar to that required under the 
Federal Court Rules 1979 (Cth) regarding certification of 
pleadings by the lawyer. That formulation is:

I (name of legal practitioner) certify to the Court 
that, in relation to the pleading dated (insert date) 
filed on behalf of the (party, for example, applicant/
respondent), the factual and legal material available 
to me at present provides a proper basis for:

 (a) each allegation in the pleading; and

 (b) each denial in the pleading; and

 (c) each non-admission in the pleading.76

43 (Repealed)

Section 43 was repealed by the Civil Procedure and 
Legal Profession Amendment Act 2011.

44  Urgent filing of documents and 
certification

Overview

Section 44 provides that, in urgent situations, a 
document may be filed in a civil proceeding without 
the certifications required by sections 41 and 42 
being provided.

Legislative history

Section 44 is new.

Relevant rules/Regulations/Forms

County Court, Practice Note No. 7 of 2010 – Certification 
requirements and applications pursuant to the Civil 
Procedure Act 2010, paragraph 6 and Magistrates’ 
Court, Practice Direction No. 5 of 2010 – Civil Procedure 
Act 2010, paragraph 6.

75.  Victorian Bar, Practice Rules (2009) r 32.
76.  Federal Court Rules 1979 (Cth) sch 1 form 15B.

Analysis of section

Section 44 does not create an exemption from 
compliance with the overarching obligations. Nor does it 
exempt any proceeding or class of proceeding from the 
obligation to certify that the claims made by a party have 
a proper basis.

This means that even in urgent cases the overarching 
obligations still apply and must still be taken into account 
in the preparation of the substantive document which 
is to be filed. Section 44 does not delay or defer those 
obligations. What may be delayed under section 44 is 
the provision of a written certification that the parties 
are aware of the obligations or that they have been 
complied with.

Similarly, one of the overarching obligations is the 
obligation to only make claims which have a proper 
basis. This means that, although in urgent cases a 
statement of claim or defence may be filed without 
the proper basis certification, the obligation remains 
to confine the document to claims which have a 
proper basis.

Section 44 gives examples of circumstances in which 
section 44 may apply. The examples given include 
the need to comply with a limitation period, freezing 
orders and other urgent interlocutory matters. Those 
examples refer to circumstances in which a proceeding 
may be commenced without certification, and not to 
circumstances in which the substantive obligations in 
Chapter 2 will not apply.

When a proceeding is commenced without any of 
the certifications required by part 4.1, the relevant 
certification must be filed as soon as practicable. Where 
the court considers that section 44 did not apply, despite 
a party’s contention to the contrary, it may sanction the 
party under section 46.

45  Proceedings may be commenced despite 
failure to certify

Overview

Section 45 provides that non-compliance with the 
certification requirements in part 4.1 will not, save by 
order of the court, prevent the commencement of a 
civil proceeding.

Legislative background

Section 45 is new.

Relevant rules/Regulations/Forms

County Court, Practice Note No. 7 of 2010 – Certification 
requirements and applications pursuant to the Civil 
Procedure Act 2010, paragraph 7 and Magistrates’ 
Court, Practice Direction No. 5 of 2010 – Civil Procedure 
Act 2010, paragraph 7.
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Analysis of section

Under section 45 a failure to comply with the certification 
requirements in part 4.1 will not prevent a party from 
commencing proceedings.

However, non-compliance with part 4.1 may result in 
a party being sanctioned under section 46 if the court 
considers the non-compliance unreasonable.

The court’s powers under section 46 may be invoked on 
application by any party to the civil proceeding, or by the 
court of its own motion.

A failure by a party to certify that they have read and 
understood the overarching obligations does not 
affect the application of those overarching obligations. 
They continue to apply despite the failure to certify, 
including the obligation not to make any claim without a 
proper basis.

Policy discussion

The fact that parties may still commence a proceeding 
despite non-compliance strikes a balance between the 
object and purpose of the Act and the right to a fair 
hearing contained in section 24 of the Charter.

46  Court may take failure to comply 
into account

Overview

Section 46 provides that a court may take into 
account any failure by a person to comply with any 
certification requirement.

Legislative background

Section 46 is new.

Relevant rules/Regulations/Forms

County Court, Practice Note No. 7 of 2010 – Certification 
requirements and applications pursuant to the Civil 
Procedure Act 2010, paragraph 7 and Magistrates’ 
Court, Practice Direction No. 5 of 2010 – Civil Procedure 
Act 2010, paragraph 7.

Analysis of section

The certification requirements are technical rather than 
substantive requirements, although a failure to comply 
will expose a person to the possibility of sanctions 
under section 46. The failure to certify may be taken into 
account by the court:

•	 in determining costs in the proceeding generally

•	 in making orders about the procedural obligations 
of parties

•	 in making any other order the court deems 
appropriate.

The reasons for the failure to comply with a certification 
requirement are central to the court’s determination 
whether to make a costs, procedural or other order 
under section 46. It is expected that where the reasons 
relate to an unreasonable failure to comply with the 
substantive obligations to which the certifications 
relate, the courts will be more likely to take action under 
section 46. This is because the purpose of part 4.1 is to 
ensure that parties commencing a civil proceeding are 
aware of and have complied with their obligations under 
chapter 2.

Equally, it is expected that the courts may be slower to 
take action in cases where:

•	 there has been a failure to certify but no breach of the 
underlying obligation, or

•	 the party seeking a sanction has caused the failure to 
certify by reason of their own unreasonable failure to 
comply with the substantive obligations to which the 
certification relates.

The court may make orders under section 46 which 
reflect the failure of either a party or a legal practitioner 
to comply with the provisions of part 4.1. The types of 
orders that might be made include:

•	 an order directing a legal practitioner to make the 
certification required by section 42

•	 an order that a party not take further steps in a 
proceeding until any of the required certifications 
are made

•	 an order that a party otherwise entitled to costs in 
respect of interlocutory steps bear their own costs by 
reason of the non-compliance

•	 an order dismissing or permanently staying the 
proceedings with or without costs.
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Part 4.2 – Case 
Management

Part overview
The primary objective of the case management 
provisions in part 4.2 is to make it clear that the courts 
have the power to make appropriate orders and impose 
reasonable limits to enable them to actively manage 
the conduct of proceedings, thereby reducing costs 
and delay.

The provisions are intended to create a culture in which 
judges take a more active role in the planning of the 
process by which a dispute is resolved. Part 4.2 enables 
the courts to fulfil their new express statutory obligation 
to give effect to the overarching purpose (section 8), 
which is to facilitate the just, efficient, timely and cost-
effective resolution of the real issues in dispute.

Prior to 2009 the role of case management was 
significantly constrained by the decision of the High 
Court in Queensland v JL Holdings Pty Ltd,77 which 
made case management principles subservient to the 
need to ensure that parties had a full opportunity to 
present their cases. In the course of the consultation 
which led to the Commission’s report, the limitations 
which JL Holdings placed on a judge’s ability to control 
proceedings was the subject of comment from several 
stakeholders.

In that context, the Commission found there was a need 
to introduce further reforms to enable the courts to 
manage cases more actively, where emphasis is given to 
planning the most effective way to resolve the dispute, 
rather than leaving it to the parties to determine the 
process.78 Relevantly, the Commission stated:

Case management has evolved over the past 
decade in Australia in response to concerns about 
excessive costs and delay. Since 2000, the Victorian 
Civil Justice Review Project, the Australian Law 
Reform Commission and the Western Australian 
Law Reform Commission have all commented on 
developments in case management.

A broad theme which has emerged from these 
reviews is that the court system is moving towards 
a ‘second generation’ of case management 
development. Generally there is a sense that court-
developed case management systems have to 
date produced cost effective and timely resolution 
of cases through judicial supervision of cases. 
However, there appears to be general recognition of 
the need to more widely introduce reforms ...79

77.  (1997) 189 CLR 146.
78.  VLRC Report, above n 4, 11, 307.
79.  VLRC Report, above n 4, 290-1.

Since the Commission made its recommendations, the 
High Court of Australia in Aon Risk Services v Australian 
National University reversed its approach to case 
management, holding that:

[111] An application for leave to amend a pleading 
should not be approached on the basis that a party 
is entitled to raise an arguable claim, subject to 
payment of costs by way of compensation. There 
is no such entitlement. All matters relevant to the 
exercise of the power to permit amendment should 
be weighed. The fact of substantial delay and 
wasted costs, the concerns of case management, 
will assume importance on an application for leave 
to amend. Statements in JL Holdings which suggest 
only a limited application for case management do 
not rest upon a principle which has been carefully 
worked out in a significant succession of cases. 
On the contrary, the statements are not consonant 
with this Court’s earlier recognition of the effects of 
delay, not only upon the parties to the proceedings 
in question, but upon the court and other litigants. 
Such statements should not be applied in 
the future.80

The case management provisions in the Civil Procedure 
Act 2010 consolidate this evolving case management 
culture. Without limiting any powers that the court 
already has, the Civil Procedure Act 2010 provides 
legislative guidance to judges and magistrates to manage 
cases proactively in accordance with the overarching 
purpose. This may include imposing reasonable limits, 
restrictions or conditions in relation to the management 
and conduct of any aspect of a civil proceeding, or the 
conduct of a party to such proceedings.

The powers given to the court apply both to pre-trial 
procedures and to the conduct of a hearing. Sanctions 
apply for contravention of the case management orders 
or directions made by the court. These include:

•	 costs orders

•	 dismissal of the civil proceeding

•	 striking out of parts of a claim

•	 an order directing a legal practitioner to prepare a 
memorandum as to the length and costs of trial

•	 any other order that the court considers appropriate.

In addition to the specific additional powers contained in 
part 4.2, the Act also provides the courts with a general 
power to make rules under section 70 with respect to the 
overarching purpose and the overarching obligations, as 
well as other matters such as disclosure and discovery, 
appropriate dispute resolution and costs disclosure. 
Rules in those areas may, in some circumstances, 
have an impact on how the court exercises its case 
management powers.

80.  Aon Risk Services v Australian National University (2009) 239 CLR 175, 217-8 
(Gummow, Hayne, Crennan, Kiefel and Bell JJ) (citations omitted).
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There is no specific further power granted by section 
70 to make rules with respect to case management. 
Instead, part 4.2 contains considerable detail as to the 
types of matters and issues in respect of which a court 
may make case management orders and directions. It 
was appropriate that the expansion of the court’s case 
management powers be by statute rather than by an 
expanded power to make rules. This approach ensures 
that attempts by the court to impose more active 
case management practices will have a clear statutory 
basis and are not inconsistent with the court’s primary 
responsibility to do justice to cases.

47  Judicial powers of case management 
– overarching purpose and active 
case management

Overview

Section 47 provides that the court may give any direction 
or make any order it considers appropriate for the 
purposes of ensuring a proceeding is managed and 
conducted in accordance with the overarching purpose, 
including any directions given or orders made:

•	 in the public interest

•	 in the interests of the administration of justice.

Section 47 enables the court to actively case manage 
civil proceedings, including by imposing reasonable 
limits, restrictions or conditions in respect of civil 
proceedings and conduct of parties.

Legislative history

Section 47 is new but is derived from existing provisions 
in the courts’ legislation and rules.

Section 29(2) of the Supreme Court Act 1986 provides 
that every court exercising jurisdiction in Victoria in any 
civil proceeding must:

so exercise its jurisdiction in every proceeding before 
it as to secure that, as far as possible, all matters 
in dispute between the parties are completely and 
finally determined, and all multiplicity of proceedings 
concerning any of those matters is avoided.

Rule 1.14 of the Supreme Court (General Civil Procedure) 
Rules 2005 then provides as follows:

(1)  In exercising any power under these Rules 
the Court—

 (a)  shall endeavour to ensure that all questions 
in the proceeding are effectively, completely, 
promptly and economically determined;

 (b)  may give any direction or impose any term of 
condition it thinks fit.

(2)  The Court may exercise any power under these 
Rules of its own motion or on the application of a 
party or of any person who has a sufficient interest.

The County Court Civil Procedure Rules 2008 contain the 
same provision.81 Rule 34A.19 provides further that “[a]t 
a directions hearing held in accordance with this Order, 
the Court may give any direction for the conduct of the 
proceeding which it thinks conducive to its effective, 
complete, prompt and economical determination”. 
Rule 34A.18 provides that this part applies to any 
proceeding in the Damages and Compensation List or 
the Commercial List. Rule 34.01(1) provides that  
“[a]t any stage of a proceeding the Court may give any 
direction for the conduct of the proceeding which it 
thinks conducive to its effective, complete, prompt and 
economical determination”.

The Magistrates’ Court Act 1989, section 1 provides that 
three of the Act’s purposes are:

•	 to provide for the fair and efficient operation of the 
Magistrates’ Court: section 1(c)

•	 to abolish inefficient and unnecessary court process 
and procedures: section 1(d)

•	 to allow for the Magistrates’ Court to be managed in 
a way that will ensure: fairness to all parties to court 
proceedings; prompt resolution of court proceedings; 
and optimum use of the Court’s resources: 
section 1(e).

Section 136 of the Magistrates’ Court Act 1989 provides 
further that the Court may, except where otherwise 
provided by this or any other Act, at any stage of a 
proceeding, give any direction for the conduct of the 
proceeding which it thinks conducive to its effective, 
complete, prompt and economical determination.

The Magistrates’ Court General Civil Procedure 
Rules 2010 were remade in 2010 and include part 5: 
‘Overriding Objectives and Case Management’. Part 
5 incorporates the Rules’ overriding objective which 
is to deal with a case justly: rule 1.21(1). Rule 1.21(2) 
provides that:

Dealing with a case justly includes, so far as 
is practicable –

(a)  effectively, completely, promptly and economically 
determining all the issues in the case;

(b)  avoiding unnecessary expense;

(c)  dealing with the case in ways which are 
proportionate to –

 (i)  the amount of money involved;

 (ii)  the complexity of the issues;

(d)  allocating to the case an appropriate share of the 
Court’s resources, while taking into account the 
need to allocate resources to other cases.

81.  County Court Civil Procedure Rules 2008 r 1.14.
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Rule 1.22 places an obligation on the parties to help 
the court to further the overriding objective. Rule 1.24 
provides that “the court must further the overriding 
objective by actively managing cases”.82 Active case 
management is defined in rule 1.24(2) to include a range 
of matters, for example, identifying the issues at an early 
stage and fixing timetables or otherwise controlling the 
progress of the case.83 This rule is based on rule 1.4 of 
the Civil Procedure Rules 1998 (England and Wales).

Although the overriding objective and case management 
provisions were remade in the 2010 Rules, the provisions 
were originally included in the Magistrates’ Court Rules 
in 2005.

Practice notes and directions

Section 47 also represents a summary of existing case 
management powers contained in the rules of court and 
practice directions for civil procedure.

Relevant rules/Regulations/Forms

See generally:

•	 Supreme Court (General Civil Procedure) Rules 2005

•	 County Court Civil Procedure Rules 2008

•	 Magistrates’ Court General Civil Procedure Rules 2010

See also County Court, Practice Note No. 7 of 2010 – 
Certification requirements and applications pursuant to 
the Civil Procedure Act 2010 and Magistrates’ Court, 
Practice Direction No. 5 of 2010 – Civil Procedure 
Act 2010.

Further detail in relation to specific practice notes and 
directions is given under section 48 below.

Analysis of section

Section 47 restates the courts’ existing powers to give 
directions and orders for the management and conduct 
of a civil proceeding, and gives a statutory basis for 
those powers. This section should be read with sections 
48 and 49 which articulate case management powers 
for the pre-trial (section 48) and trial (section 49) phases. 
It must also be read with sections 7, 8 and 9 which deal 
with the overarching purpose and the matters to which 
the court must have regard when giving effect to the 
overarching purpose.

Orders under section 47 may be focused on either 
the management and conduct of any aspect of a civil 
proceeding, or the conduct of any party.

82.  Magistrates’ Court General Civil Procedure Rules 2010 r 1.24(1).
83.  Magistrates’ Court General Civil Procedure Rules 2010 r 1.22(2).

The court’s primary focus must be on what it considers 
to be in the interests of the administration of justice, and 
in the public interest, having regard to the overarching 
purpose. This may include the making of orders which 
are to the detriment of a party, if that is the order which 
best gives effect to the overarching purpose. The 
objective of part 4.2 is to confirm the active role of the 
court in the planning of a process by which a dispute 
is resolved.

Section 47(3) provides that a court may “actively case 
manage” civil proceedings by making various orders 
and directions. It is intended to encourage judicial 
officers to take a proactive role in the management 
of civil proceedings, rather than passively responding 
to applications from parties. Although section 47(3) 
is expressed in discretionary terms (the court may 
actively case manage), it must be read with the 
imperative contained in section 8 (the court must have 
regard to certain matters when giving effect to the 
overarching purpose).

Section 47(3) provides an inclusive definition of active 
case management. Under section 47(3) a court may:

•	 give directions to ensure that the civil proceeding is 
conducted promptly and efficiently

•	 identify issues at an early stage

•	 decide the order in which issues are to be resolved, 
including the summary disposal of those issues which 
do not, in the court’s view, require full investigation and 
hearing (note that part 4.4 deals specifically with the 
question of summary judgment)

•	 encourage the parties to cooperate, including in the 
use of appropriate dispute resolution

•	 control the progress of the civil proceeding, including 
fixing timetables and making appropriate use 
of technology

•	 impose time limits on hearings, including confining the 
time for and the number of witnesses to be called at 
the hearing, and the issues which may be the subject 
of cross examination

•	 consider whether the likely benefits of taking a 
particular step in a civil proceeding justify the cost of 
taking it.

Policy discussion

The Commission noted that there is increasing 
acceptance of the need for judicial intervention in the 
conduct of proceedings and that the concept of litigation 
as purely an affair of the parties is no longer generally 
accepted. It also noted that, although Victorian courts 
do have power to control proceedings, there is a tension 
between the desire to impose limits on the conduct 
of proceedings and the obligation to do justice to the 
particular case.84

84.  VLRC Report, above n 4, 314.
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The Commission acknowledged that courts already have 
very wide powers to manage proceedings and to make 
rules governing the conduct of proceedings. However, 
it considered there would be utility in having a broad 
statutory provision to provide explicitly for judicial power 
and discretion to make appropriate orders and impose 
reasonable limits, restrictions or conditions.85

As noted in the discussion above, the previous 
approach of the High Court was that case management 
principles had only a limited application when 
considering applications by a party to amend pleadings 
or otherwise change the way in which a case was 
to be conducted. Part 4.2 is a categorical statement 
that the goals of case management are a central and 
legitimate consideration for the court. It reflects the 
Commission’s recommendations.

Moreover, the new powers given to the courts by part 
4.2 reflect a trend which can be seen in the most recent 
High Court decision on case management principles 
in Aon Risk Services Australia Ltd v Australian National 
University.86 As stated earlier, in Aon the High Court held 
that a party has the right to bring a proceeding and to 
make choices about how claims are made and framed. 
However, it also stated that when making procedural 
decisions a court must refer not just to the interests of 
those parties but to the impact those decisions will have 
on other litigants and on the court’s ability to use its 
resources efficiently.

48  Court’s power to order and direct pre-
trial procedures

Overview

Section 48 provides that a court may give orders or 
make directions to further the overarching purpose in 
relation to pre-trial procedures. Subsection (2) lists some 
of the directions and orders that may be made.

Legislative history

Section 48 is new. Many of the powers it confers are 
reflected in the existing powers of the court as contained 
in the rules of court.

Section 48 incorporates various elements of rules and 
legislation from other Australian jurisdictions, in particular, 
order 10.1 of the Federal Court Rules 1979 (Cth), section 
61 of the Civil Procedure Act 2005 (NSW) and rule 2.1 of 
the Uniform Civil Procedure Rules 2005 (NSW).

85.  VLRC Report, above n 4, 314.
86.  (2009) 239 CLR 175.

Relevant rules/Regulations/Forms

The Civil Procedure Act 2010 codifies the evolution of 
case management initiatives of the Victorian courts, 
reflected in the current rules of court (referred to above) 
and practice notes and directions.

The practice notes and directions are to be read in 
conjunction with the relevant court rules, and deal with 
matters that include pleadings, discovery, interrogatories, 
mediation, early neutral evaluation, and case conferences. 
They represent existing endeavours by the courts to 
exercise more active case management.

Supreme Court

The Supreme Court has issued Practice Notes 
which provide specific guidance and increased court 
participation in the early stages of certain types 
of proceedings.

Practice Note No. 1 of 2010 – Commercial Court (‘the 
Green Book’), for instance, provides for closer judicial 
supervision of the early stages of a proceeding and for 
greater judicial involvement in the early identification 
of issues.87 It contains a paramount Court Objective 
which is:

to provide for the just and efficient determination of 
commercial disputes by the early identification of the 
substantial questions in controversy, and the flexible 
adoption of appropriate and timely procedures for 
the future conduct of the proceeding which are best 
suited to the particular proceeding.88

Other relevant Supreme Court Practice Notes include:

•	 Practice Note 4 of 2009 – Judicial Review and Appeals

•	 Practice Note 2 of 2009 – Technology Engineering and 
Construction (TEC) List

•	 Practice Note 5 of 2008 – Personal Injuries List

•	 Practice Note 5 of 2007 – Major Torts List

•	 Court of Appeal Practice Statement 1 of 2008 – 
Changes to Civil Appeals

•	 Court of Appeal Practice Statement 1 of 2006 – A New 
Approach to Civil Appeals

For general guidance on case management in the 
Commercial Court under the Civil Procedure Act 2010, 
see the recent paper by Justice Clyde Croft.89

87.  Justice Clyde Croft, ‘Aon and its implications for the Commercial Court’ (Paper 
presented at the Commercial Court CPD and CLE Seminar – Aon Risk Services 
Australia Ltd v ANU [2009] HCA 27: What does this mean for litigation and how will 
it affect trial preparation? Melbourne, 19 August 2010)  
<http://www.supremecourt.vic.gov.au/wps/wcm/connect/justlib/Supreme+Court/re
sources/5/9/5949240043ae8b1f9b3efb34222e6833/Aon+and+its+implications+for
+the+Commercial+Court+%5BCEC190810%5D.pdf>.
88.  Supreme Court, Practice Note No. 1 of 2010 – Commercial Court (‘the Green 
Book’), 11 December 2009, 3.
89.  Justice Clyde Croft, ‘Case management in the Commercial Court and under 
the Civil Procedure Act 2010’ (Paper presented at the Civil Procedure Act 2010 
Conference, Melbourne, 30 November 2010) <http://commercialcourt.com.au/PDF/
Speeches/Case%20management%20in%20the%20Commercial%20Court%20
and%20the%20Civil%20Procedure%20Act%202010%20%5BCEC291110%5D.pdf>.
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County Court

The County Court has a number of Practice Notes which 
govern the management of specific kinds of cases and 
which will operate in association with the new powers 
contained in section 48. The 2010 Practice Notes are:

•	 Practice Note 1 of 2010 – Building Cases

•	 Practice Note 2 of 2010 – Damages and 
Compensation

•	 Practice Note 3 of 2010 – Commercial List, Banking 
and Finance

•	 Practice Note 4 of 2010 – Commercial List, 
Family Property

•	 Practice Note 5 of 2010 – Expedited Cases

•	 Practice Note 6 of 2010 – Commercial List, 
General Division

•	 Practice Note 7 of 2010 – Certification requirements 
and applications pursuant to the Civil Procedure 
Act 2010.90

See also the recent paper by Judge Graham Anderson 
of the County Court demonstrating how the County 
Court’s case management practices seek to give effect 
to the overarching purpose under the Civil Procedure 
Act 2010.91

Magistrates’ Court

The Magistrates’ Court has also issued various practice 
directions which govern the management of specific 
kinds of cases and which will operate in association with 
the new powers contained in section 48. These practice 
directions may be accessed at the Magistrates’ Court 
website.92 One of the court’s most recent initiatives 
is contained in Practice Direction 4 of 2010 which 
outlines the early neutral evaluation pilot program.93 The 
early neutral evaluation is given by a magistrate who 
investigates the dispute and provides a non-binding 
opinion on the outcome. The program is being offered 
to parties as a form of appropriate dispute resolution. 
Paragraph 7 of the practice direction states:

It is the duty of each party to the Court to co-operate 
in the conduct of the early neutral evaluation to 
further the administration of justice.

90.  For a full list of the County Court Practice Notes, see  
<http://www.countycourt.vic.gov.au/CA256D8E0005C96F/page/
Practice+and+Procedure-Practice+Notes?OpenDocument&1=20-
Practice+and+Procedure~&2=0-Practice+Notes~&3=~#CIVIL>.
91.  Judge Graham Anderson, ‘Case Management in the County Court; 
Certification (Paper presented at the Civil Procedure Act 2010 Conference, 
Melbourne, 30 November 2010) <http://www.justice.vic.gov.au/wps/wcm/connect/
justlib/DOJ+Internet/resources/3/f/3fcdff004460caaa993edd8bf720486c/Active_
Case_Management_in_the_County_Court_Paper.pdf>.
92.  Magistrates’ Court, Practice Directions – 2010  
<http://www.magistratescourt.vic.gov.au/wps/wcm/connect/justlib/
magistrates+court/home/practice+and+procedure/practice+directions/
magistrates+-+practice+directions+-+2010>.
93.  Magistrates’ Court, Practice Direction 4 of 2010 – Early Neutral Evaluation Pilot 
Programme, 12 October 2010.

See also the Magistrates’ Court Practice Direction No. 
5 of 2010 – Civil Procedure Act 2010, which deals with 
certification requirements and applications pursuant to 
the Civil Procedure Act 2010.

Analysis of section

Section 48 should be read in conjunction with the 
general case management provision in section 47 and 
section 49, which relates to the court’s powers to make 
directions at the hearing stage of the proceeding. It 
must also be read with sections 7, 8 and 9 which deal 
with the overarching purpose and the matters to which 
the court must have regard when giving effect to the 
overarching purpose.

Under section 48 the court may make directions as to:

(a) the conduct of proceedings

(b) timetables or timelines for any matters to be dealt 
with, including the conduct of any hearing; and 
the time within which specified steps in a civil 
proceeding must be completed

(c) the use of appropriate dispute resolution to assist 
in the conduct and resolution of all or part of the 
civil proceedings

(d) the attendance of parties and legal practitioners at a 
case management conference

(e) defining issues by pleadings or otherwise, including 
requiring parties or their legal practitioners to 
exchange memoranda, or take other steps to 
clarify questions

(f) the attendance of parties or their practitioners 
before a judicial officer for a conference

(g) any other matter specified in rules of court.

The powers in section 48 are in addition to other case 
management powers. They enable the court to intervene 
in the way in which cases are prepared for hearing. 
Already, timetables for hearings are commonly made by 
courts, but it is the intention of the Act, and consistent 
with the High Court’s view in Aon, that those timetables 
are to be more closely managed by courts. Existing 
procedures (as set out in practice notes like The Green 
Book in the Supreme Court Commercial Court and 
Practice Notes 1-7 of 2010 in the County Court, as well 
as practice directions in the Magistrates’ Court) may be 
strengthened in reliance on section 48.
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Under section 48(2)(e) the court may require parties 
to exchange memoranda or take other steps to clarify 
questions. In this way the court is able to direct the way 
in which parties prepare for hearings and ensure that all 
avenues for the narrowing or resolution of the issues in 
dispute are taken.

Section 48 also provides a statutory basis for the 
participation of judicial officers in pre-trial conferences at 
which the conduct and content of the civil proceeding 
will be discussed. Such case conferences are already in 
use in some courts and tribunals, and their place in part 
4.2 is intended to encourage their use as an efficient and 
cost-effective means of narrowing the issues in dispute.

Policy discussion

In the wake of the lengthy and costly C7 litigation,94 there 
were calls for the courts to be given greater powers to 
better manage proceedings and parties’ conduct. The 
rationale was that:

•	 “Judges must be given explicit statutory powers [and 
protection] to curtail the scope, duration and expense 
of mega-litigation even over the express opposition of 
the parties”

•	 the role of the judiciary needs to change to adopt 
even “more rigorous and interventionist pre-trial case 
management strategies” and greater control over the 
parties “in the conduct of the trial itself”

•	 “traditional adversarial procedures, even within a case 
management system, must be modified”.95

The Commission recommended that there should be more 
clearly delineated and specific powers to impose limits on 
the preparation and conduct of proceedings.96 In the case 
of pre-trial procedures, the Commission recommended 
that they include the power to direct parties to take 
specified steps and to conduct proceedings as directed 
with respect to discovery, admissions, inspection of 
documents, pleadings, particulars, cross-claims, affidavits 
or statements, and time, place and mode of hearing. 
Such powers would enable directions and orders to be 
made to confine a case to issues genuinely in dispute and 
to ensure compliance with court orders, directions, rules 
and practices.97

In the course of the consultation which preceded the 
Commission’s report there were suggestions that courts 
already actively case manage the matters which come 
before them. While this is plainly so, and the various 
Practice Notes and Directions referred to in this Guide are 
one example of that active case management, section 48 
does not merely provide statutory authority for the case 
management systems which already exist. It creates a 
scheme for the closer and more direct participation of the 
courts in the pre-trial phase of proceedings.

94.  Seven Network Limited v News Limited [2007] FCA 1062.
95.  VLRC Report, above n 4, 74, quoting Justice Ronald Sackville, ‘Mega-
litigation: Towards a New Approach’ (Paper presented at the Annual Conference of 
the Supreme Court of NSW, Central Coast, NSW, 17-19 August 2007).
96.  VLRC Report, above n 4, 297.
97.  VLRC Report, above n 4, 308.

Other jurisdictions

In NSW, the Australian Federal Court, and in England and 
Wales and the United States, there are clearly delineated 
and specific powers to impose limits on the conduct of 
pre-trial procedures.98

49  Court’s power to order and direct trial 
procedures and conduct of hearing

Overview

Section 49 provides that a court may make orders or 
give directions in order to further the overarching purpose 
in relation to the conduct of hearings. These directions 
or orders may be given or made at any time before a 
hearing commences or during that hearing. Section 49(3) 
lists some of the types of directions or orders that may 
be made.

Legislative history

Section 49 is new. It incorporates various elements of 
rules and legislation from other Australian jurisdictions, 
in particular section 62 of the Civil Procedure Act 
2005 (NSW) and order 10.1 of the Federal Court Rules 
1979 (Cth).

Relevant rules/Regulations/Forms

Many of the powers section 49 confers are reflected 
in the existing powers of the court as contained in the 
rules of court and practice notes and directions (see 
discussion above). For example:

•	 pursuant to rule 47.06(1) of the County Court Civil 
Procedure Rules 2008, a judge may at any stage 
of a proceeding, by direction, limit various matters 
including, for example, the time taken to examine, 
cross-examine and re-examine witnesses

•	 in the case of the Commercial Court, schedule 5 
to The Green Book sets out the range of matters 
on which the Court may give directions at the final 
directions hearing before trial. They include the order 
and length of opening submissions, the mode of proof 
for particular facts, and time limits on the presentation 
of cases.99

Analysis of section

Section 49 should be read with the general case 
management provision in section 47, and section 48 
which relates to the court’s powers to make directions at 
the pre-trial stage of the proceeding. It must also be read 
with sections 7, 8 and 9, which deal with the overarching 
purpose, and the matters to which the court must have 
regard when giving effect to the overarching purpose.

98.  VLRC Report, above n 4, 308-11.
99.  Supreme Court, Practice Note No. 1 of 2010 – Commercial Court (‘the Green 
Book’), 11 December 2009, 8.7 and Schedule 5.
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It is the intention of section 49 that courts exercise 
greater control over the way in which civil trials proceed.

Section 49 gives courts the power to give orders and 
directions so as to actively intervene in the course of a 
civil trial or hearing in order to further the overarching 
purpose. Such orders and directions may deal with:

(a) the order in which evidence is to be given and 
addresses made

(b) the order in which questions of fact are to be tried

(c) limiting the time to be taken by a trial, including the 
time a party may take to present the party’s case

(d) witnesses, including limiting the time to be taken 
in examining witnesses, limiting the number of 
witnesses that a party may call, and not allowing 
certain witnesses to be cross-examined

(e) limiting the issues or matters that may be the 
subject of examination or cross-examination

(f) limiting the length or duration of written and 
oral submissions

(g) limiting the numbers of documents to be prepared 
or that a party may tender in evidence

(h) the preparation by the parties of an agreed 
bundle of documents for use in the proceeding 
or a schedule summarising business records or 
other documents

(i) the place, time and mode of trial

(j) evidence, including, but not limited to, whether 
evidence in chief should be given orally, by affidavit 
or by witness statement

(k) costs, including the proportions in which the parties 
are to bear any costs

(l) any other matter specified in rules of court.

In making orders and directions under section 49, the 
court must have regard to the mandatory considerations 
informing the overarching purpose in section 9(1) and 
may have regard to the matters in section 9(2). While 
the court will not have the detailed knowledge of a 
proceeding that a party or legal representative may have, 
the use of active case management under sections 47 
and 48 will mean that the court will be more involved 
in the preparation of a matter for hearing. Accordingly, 
the court will need to be appropriately informed about 
the issues so that directions under section 49 can 
be made. The use of orders that parties make costs 
disclosure under section 50 will also serve to keep the 
courts informed.

Mode of trial

In relation to a court’s power to make orders with respect 
to the place, time and mode of trial in section 49(3)(i), 
‘mode of trial’ refers to trial by judge or jury. Rule 47.02 
of the Supreme Court (General Civil Procedure) Rules 
2005 and the County Court Civil Procedure Rules 2008 
currently sets out substantive rules as to mode of trial. 
It grants some litigants a limited prima facie right to trial 
by jury. This prima facie right to trial by jury is subject 
to the court’s discretion: rule 47.02(3) provides that a 
court may “direct a trial without a jury if in its opinion the 
proceeding should not in all the circumstances be tried 
before a jury”. The Civil Procedure Act 2010 restates this 
general discretion in section 49(3)(i).

See Crowe v Trevor Roller Shutter Services Pty Ltd 
[2010] VSC 536, Trevor Roller Shutter Services Pty 
Ltd v Crowe [2010] VSCA 328 and Trevor Roller 
Shutter Services Pty Ltd v Crowe [2011] VSCA 16 for 
a discussion of mode of trial in the context of the Civil 
Procedure Act 2010.

Policy discussion

The Commission recommended that there should be 
more clearly delineated and specific powers to impose 
limits on the conduct of proceedings. Such powers 
would enable directions and orders to be made to 
confine a case to those issues genuinely in dispute and 
to ensure compliance with court orders, directions, 
rules and practices. In the case of trial procedures, the 
Commission suggested that this should include powers 
limiting the time that may be taken in cross-examination, 
limiting the number of witnesses, limiting the number 
of documents that may be tendered, limiting the time 
that may be taken by a party in presenting its case or 
in making submissions, and limiting the duration of oral 
submissions and the length of written submissions.100

Other jurisdictions

Pursuant to section 62 of the Civil Procedure Act 2005 
(NSW), the court may give extensive directions as to the 
conduct of any hearing.

Rule 10.1(1) of the Federal Court Rules 1979 (Cth) 
includes provisions relating to the conduct of a trial. 
Additionally, order 32 rule 4A sets out the limits the 
court can order on time, etc, for trial. Similar rules exist 
in Western Australia and the Family Court.101 There are 
also provisions in various jurisdictions that give courts the 
power to limit the length of written submissions.102

100.  VLRC Report, above n 4, 308.
101.  Rules of the Supreme Court 1971 (WA) O 34 r 5A. This provision also gives 
the court power to limit the time for oral submissions. Section 69ZX(2) of the Family 
Law Act 1975 (Cth) gives the power to direct that evidence regarding a particular 
matter and of a particular kind not be presented (ss (g) and (h)).
102.  Section 69ZX(2)(b) of the Family Law Act 1975 (Cth) provides that the length 
of written submissions may be limited. In the Western Australian Supreme Court, 
for interlocutory hearings, an outline of submissions can be limited to five pages in 
length. The Victorian Court of Appeal now requires a party’s outline of submissions 
not to exceed 20 pages in length: see Supreme Court, Court of Appeal Practice 
Statement No. 1 of 2006, 18 December 2006, paragraph 9.2.
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50  Order to legal practitioner as to length and 
costs of trial etc

Overview

Section 50 provides that a court may direct a legal 
practitioner to prepare and provide to the court, or to a 
party, a memorandum which sets out one or more of:

•	 the estimated length of the trial

•	 the estimated costs and disbursements in relation to 
the trial

•	 the estimated costs which that legal practitioner’s 
client would be required to pay to another party if they 
are unsuccessful.

Section 50(b) provides that the memorandum must be 
given to the court and/or any party.

Legislative history

Section 50 is new. Section 50 adapts and extends 
the existing costs disclosure requirements for legal 
practitioners under the Legal Profession Act 2004.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Under section 50 the courts may require a memorandum 
on one or more of three distinct matters:

•	 the estimated length of trial

•	 the estimated costs and disbursements in relation to 
the trial

•	 the estimated costs that a party would have to pay to 
any other party if that party is unsuccessful at the trial. 
This last form of memorandum is only to be provided 
to a party and not to the court.

Orders under section 50 may be made at any time 
in the course of a civil proceeding. The usefulness of 
such memoranda to the court and to parties is likely to 
be greater if orders are made during the early pre-trial 
stages of a civil proceeding, or at the earliest possible 
time that a reliable estimate could be given.

Policy background

The Commission stated that costs estimates can 
offer predictability to all stakeholders, and offer parties 
the opportunity to make informed decisions about 
their approach.103

103.   VLRC Report, above n 4, 678.

Section 50 will provide the court with the power to 
require that a party receive details of what their own 
costs may be, or what they may have to pay to another 
party. In this way parties are encouraged to understand 
the full financial implications of proceeding to trial, so that 
they may also consider alternative means for resolving 
their dispute.

51  Contravention of orders or directions 
under this Part

Overview

Section 51 sets out some of the sanctions a court may 
impose for a failure to comply with orders made or 
directions given under this part, including dismissing 
the proceeding.

Legislative history

Section 51 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Under section 51 the court has a broad discretion to 
make orders which reflect the nature and seriousness 
of the contravention of an order made or direction given 
under this part. The court may:

•	 dismiss the proceeding, generally or in relation to all or 
part of a particular claim or cause of action

•	 strike out or limit any claim by a plaintiff

•	 strike out or limit any defence or part of a defence

•	 strike out or amend any document

•	 disallow or reject any evidence that the person has 
adduced or seeks to adduce

•	 direct the person to pay the costs of another person 
or party

•	 make any other order or direction that the court 
thinks appropriate.

In making any orders under section 51, the court must 
have regard to the overarching purpose, including the 
mandatory factors in section 9(1) and the discretionary 
factors in section 9(2).

The court may make an order against any person who 
was subject to an order or direction and has failed to 
comply with it.
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Policy discussion

The threat of sanctions is important for encouraging 
compliance with court directions and orders. The primary 
object of sanctions is prevention, not punishment. 
Submissions to the Commission suggested a need for 
greater, more explicit powers to enable the courts to deal 
with recalcitrant parties or practitioners. However, the 
Commission took the view that the real purpose of the 
sanctions is to provide an incentive to guide a change in 
litigation culture and in the behaviour of lawyers, parties 
and persons with an interest in the litigation.104

Other jurisdictions

Section 61(3) of the Civil Procedure Act 2005 (NSW) 
specifies the applicable sanctions for non-compliance 
with a direction given by the court. Subsection (3) does 
not limit any other power the court may have to take 
action in relation to a failure to comply with a direction 
given by the court.

52  Court may revoke or vary direction or order

Overview

Section 52 provides that a court may revoke or vary any 
direction or order made by it under part 4.2.

Legislative history

Section 52 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Section 52 gives the court a broad power to revisit, and 
vary or revoke, any order or direction made in the course 
of active case management under part 4.2.

Policy discussion

While the court has a broad power to vary directions 
as to any of the matters in sections 47, 48, 49, 50 
and 51, it will be guided by the purposes of the Act, 
the overarching purpose and the matters in section 
9. In particular, regard should be had to the plain 
intention of part 4.2 that parties, legal practitioners and 
other persons involved in civil proceedings be subject 
to appropriate and active direction from the courts 
concerning the manner in which cases are prepared and 
conducted, and that permitting departures from a court’s 
orders and directions may be contrary to that intention.

104.  VLRC Report, above n 4, 151.

Courts will also have regard to the fact that the High 
Court decision in Aon Risk Services v Australian National 
University105 has altered the previous position of case 
management when courts exercise discretionary powers 
to permit changes to pleadings or other interlocutory 
matters. The primacy of the overarching purpose means 
that although courts have the power to revisit orders, 
there will be many cases where they will refuse to do so.

53 Interaction with other powers of court

Overview

Section 53 deals with the relationship between part 4.2 
and other powers of the court, and provides that nothing 
in part 4.2 limits any other power the court may have, 
regardless of the source of that power.

Legislative history

Section 53 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

The case management powers conferred on courts by 
part 4.2 are additional to, rather than in replacement of, 
the existing powers which courts have to give orders 
and directions in the course of civil proceedings. Those 
powers are, in some cases, already extensive and 
section 47 re-states them.

In exercising any of those existing powers, the courts 
are required to give effect to the overarching purpose 
in section 7. In this way, irrespective of whether the 
power being exercised is an existing power under the 
rules, or a new power conferred by part 4.2, the court’s 
focus must be on facilitating the just, efficient, timely and 
cost-effective resolution of the real issues in dispute in 
the proceeding.

105.  (2009) 239 CLR 175.
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Part 4.3 – Disclosure and 
Discovery

Part overview
Part 4.3 is concerned with enabling the courts and the 
parties to get to the truth earlier and more easily.

Specifically, part 4.3:

•	 provides that unless a court otherwise orders, the test 
for what documents are or are not discoverable is to 
be in accordance with the rules of court

•	 strengthens the courts’ case management powers to 
oversee and control the discovery process

•	 strengthens the courts’ powers to order sanctions 
where there has been discovery abuse, which might 
include a failure to comply with discovery obligations, 
a failure to comply with any order or direction of 
the court in relation to discovery, or any conduct 
intended to delay, frustrate or avoid discovery of 
discoverable documents

•	 provides that unless a court orders otherwise, any 
party to a civil proceeding may cross-examine or seek 
leave to conduct an oral examination of the deponent 
of an affidavit of documents prepared by or on behalf 
of any other party to that proceeding, if there is a 
reasonable basis for the belief that the other party may 
be misinterpreting the party’s discovery obligations, or 
failing to disclose the discoverable documents.

The objective of part 4.3 is to achieve a more efficient 
discovery process and to encourage cultural change, 
while preserving fundamental discovery principles. As 
with the case management reforms, it clarifies that a 
court may make any order in relation to discovery that it 
considers necessary or appropriate, including limiting or 
expanding a party’s obligation to make discovery.

Policy discussion

The Commission found that, notwithstanding the integral 
role that discovery plays in the administration of justice, 
it has become a hugely contested, time-consuming and 
costly process, particularly in complex civil proceedings.106 
See, for example, the comments of Justice Sackville in 
Seven Network News Ltd v News Ltd.107

106.  VLRC Report, above n 4, 428.
107.  [2007] FCA 1062.

The Commission found that the main concerns with 
discovery related to its expense, scale and delay, as 
well as the abuse of discovery obligations. During the 
consultation process, the Commission heard concerns 
about the overly adversarial approach taken to discovery 
by some parties and solicitors, as well as significant 
inequalities between the parties. Their Report notes 
that, while the purpose of discovery is to provide each 
side with all of the relevant documentary information in 
each party’s possession, so as to avoid trial by ambush, 
the process is also used as a tactical tool to leverage 
settlement or deter an opposing party by exhausting that 
party’s resources.108

Proportionality and flexibility

The interlaced concepts of proportionality and of tailoring 
orders for discovery to suit the case at hand are central 
to part 4.3 of the Act. Michael Legg and Dorne Boniface, 
Senior Lecturers at the Faculty of Law, University of 
New South Wales, recently noted that while Australian 
legal practitioners were well versed in how to manage 
discovery aimed at the specific issues in a case, “such 
specificity is often only possible after the expenditure of 
time and cost”.109 They go on to say:

In conceptual terms the identification of the real 
issues and the key documents should be expected 
at an early stage but the time and effort that goes 
into complying with such a requirement will depend 
on the application of the concept of proportionality. 
In smaller value cases the number of issues and 
documents should also be smaller. However, that is 
not always the case. In large cases the resources 
needed to identify the real issues and the key 
documents should be able to be proportionately 
employed. However, if the case is complex, and 
the way in which it will proceed will depend upon 
the actions of other parties and judicial case 
management, then detailed information exchange 
may be a wasteful use of resources. As a result the 
requirements for information exchange need to be 
tailored to the type of case ...110

Right to a fair hearing and access to the courts

Discovery has long been linked to the right to a fair 
hearing.111 If at trial it appears that a party’s failure to 
give proper discovery will so prejudice the other side’s 
conduct of the case that to allow the trial to continue 
would deny that party a fair trial, the court may set aside 
the trial and order a new trial.112

108.  VLRC Report, above n 4, 435-6.
109.  M Legg and D Boniface, ‘Pre-Action Protocols in Australia’ (2010) 20 Journal 
of Judicial Administration 39, 53.
110.  M Legg and D Boniface, ‘Pre-Action Protocols in Australia’ (2010) 20 Journal 
of Judicial Administration 39, 53.
111.  British American Tobacco Australia Services Ltd v Cowell (2002) 7 VR 524; 
Garnet International Resources Pty Ltd v Barton International Inc [2005] FCA 93, [9], 
[16]; Gray v Associated Book Publishers (Aust) Pty Ltd [2002] FCA 1045.
112.  Southern Cross Exploration NL v Fire & All Risks Insurance Co Ltd (1985) 2 
NSWLR 340.
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The Statement of Compatibility accompanying the Civil 
Procedure Bill 2010113 acknowledged that the right to 
a fair hearing under section 24(1) of the Charter has 
been held to imply a right of access to the courts.114 The 
Statement of Compatibility stated that part 4.3 might be 
considered to potentially limit the right to a fair hearing, 
but concluded that it did not do so, as the courts have 
an obligation to deal with cases justly.115

54  Discovery of documents to be in 
accordance with rules of court

Overview

Section 54 provides that unless a court otherwise orders, 
discovery of documents in a civil proceeding is to be in 
accordance with the rules of court.

This provision does not, in and of itself, set out the new, 
narrower test for discovery in Victoria. The courts have 
established that narrower test in their procedural rules.116 
Section 54 creates the link between the objects of part 
4.3 and the implementation of the new test for discovery 
under the relevant court rules.

Legislative history

Section 54 is new and reflects the historical position 
of including the test for discovery in the courts’ rules. 
These rules have been made pursuant to the rule-making 
powers of the courts.

Relevant rules/Regulations/Forms

Section 25 of the Supreme Court Act 1986 provides that 
the judges of the Court may make rules of court for or 
with respect to any matter relating to the practice and 
procedure of the Court, or the powers, authorities, duties 
and functions of the officers of the Court among other 
matters. Similar provisions exist under the County Court 
Act 1958 (section 78) and the Magistrates’ Court Act 
1989 (section 16).

Supreme Court (General Civil Procedure) Rules 2005, 
order 29; Supreme Court (Chapter I Amendment 
No. 18) Rules 2010, rules 3 and 5; County Court 
Civil Procedure Rules 2008, order 29; County Court 
(Chapter I Amendment No. 2) Rules 2010, rules 3 and 8; 
Magistrates’ Court General Civil Procedure Rules 2010, 
order 29.

113.  Victoria, Parliamentary Debates, Legislative Assembly, 24 June 2010, 2603-6 
(Rob Hulls, Attorney-General).
114.  See Kay v Attorney General for State of Victoria (No. 2) [2010] VSCA 27.
115.  Walker v D. [2000] EWCA Civ 508, [24], reported as Daniels v Walker [2000] 
1 WLR 1382. See also Civil Procedure Act 2010 ss 7, 8, 9.
116.  Supreme Court (General Civil Procedure) Rules 2005 O 29; Supreme Court 
(Chapter I Amendment No. 18) Rules 2010, rr 3, 5; County Court Civil Procedure 
Rules 2008 O 29; County Court (Chapter I Amendment No. 2) Rules 2010, rr 3, 8; 
Magistrates’ Court General Civil Procedure Rules 2010, r 29.01.1.

Analysis of section

The starting point for the Act’s approach to discovery is 
that primacy is to be given to the rules of court.117 Unless 
the court otherwise orders, parties to civil proceedings 
are to follow the rules of that court in discovering their 
documents. Until 1 January 2011, the procedural rules 
for discovery and the way in which they are implemented 
varied to a degree in each of Victoria’s courts.

According to the former discovery test in the Supreme 
Court (General Civil Procedure) Rules 2005 and the 
County Court Civil Procedure Rules 2008, a party was 
required to make discovery of “all documents which are 
or have been in that party’s possession relating to any 
question raised by the pleadings”.118 Under order 11 
of the former Magistrates’ Court Civil Procedure Rules 
2009, rule 11.02 required “any party to a proceeding to 
serve on any other party a notice for discovery requiring 
the party served to make discovery of all documents 
which are or have been in that party’s possession relating 
to the proceeding” (emphasis added).

From 1 January 2011, however, the test for determining 
whether a document must be discovered in the 
Supreme, County and Magistrates’ Courts will be 
narrowed to mirror the test in the Federal Court.119 The 
new rule provides that:

the documents required to be discovered are any of 
the following documents of which the party giving 
discovery is, after a reasonable search, aware at the 
time discovery is given –

(a) documents on which the party relies;

(b) documents that adversely affect the party’s 
own case;

(c) documents that adversely affect another 
party’s case;

(d) documents that support another party’s case.

In assessing what constitutes a reasonable search:

a party may take into account –

(a) the nature and complexity of the proceeding;

(b) the number of documents involved;

(c) the ease and cost of retrieving a document;

(d) the significance of any document to be found; and

(e) any other relevant matter.120

117.  Civil Procedure Act 2010 s 54.
118.  Supreme Court (General Civil Procedure) Rules 2005 r 29.02; County Court 
Civil Procedure Rules 2008 r 29.02.
119.  Federal Court Rules (Cth) O 15 r 2.
120.  Supreme Court (Chapter I Amendment No. 18) Rules 2010 rr 3, 5; County 
Court (Chapter I Amendment No. 2) Rules 2010 r 8; Magistrates’ Court General 
Civil Procedure Rules 2010 O 29, r 29.01.01.
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This discovery test reflects the reform recommendations 
of Lord Woolf in his report into the English and Welsh civil 
justice system, which resulted in the commencement of 
the Civil Procedure Rules 1998 (England and Wales) in 
April 1999.121

The new rule will also facilitate reduced duplication, by 
not requiring parties to discover documents that they 
reasonably believe are already in the possession of other 
parties, and by not requiring parties to discover copies 
of documents.122

Policy discussion

Historically, the test for discovery in Victoria has been 
the ‘train of enquiry test’, as set out in the Peruvian 
Guano case.123 That test states if a document relates 
to the matters in question in the action and contains 
information which could either directly or indirectly enable 
a party to advance its case or damage the case of its 
opponent – and if it is a document that could fairly lead 
to a train of enquiry that could have either of those two 
consequences – it must be discovered.

The courts have always retained a general power to 
control proceedings and limit discovery.124 Under the 
former Supreme Court (General Civil Procedure) Rules 
2005 and County Court Civil Procedure Rules 2008, 
a party required to make discovery of documents in 
consequence of the service of a notice of discovery must 
make discovery of “all documents which are or have 
been in his possession relating to any question raised by 
the pleadings”.125 As noted by Williams,126 discovery of 
documents in response to a notice of discovery pursuant 
to this rule is referred to as general discovery. Under 
general discovery the parties have responsibility for 
determining what documents must be disclosed.

This is to be contrasted with limited discovery. The 
scope of limited discovery is confined by the court to 
a particular documents or documents, or to a class of 
documents. Usually limited discovery will be ordered by 
the court on application by a party seeking discovery, 
who will specify in the application the particular 
document/s or class of which discovery is required.

121.  Lord Woolf, Access to Justice – Final Report (1996).
122.  Supreme Court (Chapter I Amendment No. 18) Rules 2010 r 5; County Court 
(Chapter I Amendment No. 2) Rules 2010 r 8; Magistrates’ Court General Civil 
Procedure Rules 2010 r 29.01.1.
123.  Compagnie Financiere Commerciale Du Pacifique v Peruvian Guano (1882) 
11 QBD 55, 63 per Brett LJ.
124.  Supreme Court (General Civil Procedure) Rules 2005 r 1.14; County 
Court Civil Procedure Rules 2008 r 1.14, 34A and the ‘overriding objective’ in 
the Magistrates’ Court General Civil Procedure Rules 2010 rr 1.21, 1.23, 1.24, 
35.03 and Magistrates’ Court Act 1989 s 136 in relation to general powers to 
make directions).
125.  Supreme Court (General Civil Procedure) Rules 2005 r 29.02(1); County 
Court Civil Procedure Rules 2008 r 29.02(1).
126.  See Williams Civil Procedure Victoria, para [29.01.190], 3763.

The Commission recommended that Victoria should 
conform with other Australian jurisdictions, including the 
Commonwealth, New South Wales, Queensland and 
South Australia, in adopting a narrower test for discovery.127 
This would mark an important shift in the courts’ approach 
to discovery and litigation generally. A narrowed discovery 
test strengthens the objective that discovery be conducted 
with due regard to the overarching purpose of the Act and 
the rules, that is, the just, efficient, timely and cost-effective 
resolution of the issues in dispute, and also with regard to 
the overarching obligations.

Other jurisdictions

In the Federal Court, a party is required to discover 
documents that it is aware of at the time it makes 
discovery having conducted a reasonable search. A 
party must discover documents that it relies on, which 
adversely affect the party’s case and that support or 
adversely affect another party’s case.128 Chief Justice 
French has noted that in the Federal Court, “the 
abandonment of the Peruvian Guano test for one of 
direct relevance has permitted more control and limitation 
of discovery”.129

Shifting to a narrower discovery test is also better suited 
to present day methods of communication. As Justice 
Logan noted in the recent case of Sunland Waterfront 
(BVI) Ltd v Prudentia Investments Pty Ltd (No. 4) [2010] 
FCA 863:

[5] That approach to discovery [the Peruvian Guano 
“train of enquiry test”] may have well served the 
interests of justice in an era when the facility for the 
written recording of communications and financial 
transactions was limited to pen and ink and later a 
manual type writer. However, by the latter part of 
the 20th century the advent in rapid succession of 
telex, photocopier, facsimile, email and electronic 
databases and the labour intensive quality of the 
task made the process of complying with general 
discovery applying the “train of inquiry” test an 
increasingly and at times inordinately expensive one 
to which the law of diminishing returns applied.

[6] The practice was also one open to abuse by a 
well resourced party disposed to find controversy 
in relation to the extent of its discovery obligation 
or compliance by an adversary with its own such 
obligation. In this fashion, a less well-resourced 
adversary might be oppressed and a trial on the 
merits postponed or even avoided. Even in the 
absence of such abuses these same results could 
follow in cases if, in considering interlocutory 
applications with respect to adequacy of discovery, 
both Bench and Bar forgot that the practice was 
meant to be a handmaiden of justice, not its master.

127.  VLRC Report, above n 4, 466.
128.  Federal Court Rules 1979 (Cth) O 15 r 2. See also Salim v Loh (No. 2) [2005] 
FCA 1417, [3].
129.  Chief Justice Robert French, ‘The Future of Litigation: Dispute Resolution in 
Jurassic Park?’ (Paper presented at the Bar Association of Queensland, Annual 
Conference 2009, 7 March 2009).
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Transitional provisions

In the Supreme and County Courts, under transitional 
provisions130 the new discovery rules apply to all 
proceedings commenced on or after 1 January 
2011. For proceedings commenced before 1 January 
2011, the former discovery regime applies. In the 
Magistrates’ Court the new discovery rules apply to all 
civil proceedings commenced in the court, whether on, 
before or after 1 January 2011.131

55 Court orders for discovery

Overview

Section 55 facilitates judicial management of discovery 
by enabling a court to make any order or give any 
direction in relation to discovery which it considers is 
necessary or appropriate. Subsections (2) and (3) set 
out a list of the types of directions or orders that may 
be made.

Legislative history

The Commission found that although Victorian courts 
have general powers to control proceedings132 and to 
limit discovery, the rules of court were generally silent on 
the types of orders the courts may make in exercising 
that power.

By contrast, other Australian jurisdictions have adopted 
clearly delineated and specific powers to assist the 
court to manage the discovery process. In addition, the 
obligations on parties in the discovery process were 
broader and more clearly defined.133 The Commission 
found that the pattern of reform across the breadth of 
Australia lent significant strength to the argument for 
reform in Victoria.134

Relevant rules/Regulations/Forms

Supreme Court (General Civil Procedure) Rules 2005, 
rule 1.14; County Court Civil Procedure Rules 2008, rule 
1.14 and order 34A; Magistrates’ Court General Civil 
Procedure Rules 2010, rules 1.21, 1.23, 1.24, 35.03; 
Magistrates’ Court Act 1989, section 136.

See Thomas v Powercor Australia Limited (Ruling No. 1) 
[2010] VSC 489 for a discussion of discovery in the 
context of the Civil Procedure Act 2010.

130.  Supreme Court (Chapter I Amendment No. 18) Rules 2010 rr 3, 5; County 
Court (Chapter I Amendment No. 2) Rules 2010 rr 3, 8.
131.  Magistrates’ Court General Civil Procedure Rules 2010 r 1.06(1).
132.  Supreme Court (General Civil Procedure) Rules 2005 r 1.14, County Court 
Civil Procedure Rules 2008 r 1.14 and 34A and the “overriding objective” in the 
Magistrates’ Court (see Magistrates’ Court General Civil Procedure Rules 2010 
rr 1.21, 1.23, 1.24, 35.03 and Magistrates’ Court Act 1989 s 136 in relation to 
general powers to make directions).
133.  See VLRC Report, above n 4, 444.
134.  VLRC Report, above n 4, 438.

Analysis of section

Section 55 empowers the court to make any order 
or give any directions in relation to discovery that it 
considers necessary or appropriate, including:

(a) requiring a party to make discovery to another 
party of—

 (i)  any documents within a class or classes specified 
in the order, or

 (ii)  one or more samples of documents within a 
class or classes, selected in any manner which 
the court specifies in the order

(b) relieving a party from the obligation to 
provide discovery

(c) limiting the obligation of discovery to:

 (i)  a class or classes of documents specified in the 
order, or

 (ii)  documents relating to one or more specified 
facts or issues in dispute

(d) that discovery occur in separate stages

(e) requiring discovery of specified classes of 
documents prior to the close of pleadings

(f) expanding a party’s obligation to provide discovery

(g) requiring a list of documents be indexed or 
arranged in a particular way

(h) requiring discovery or inspection of documents to 
be provided by a specific time

(i) as to which parties are to be provided with 
inspection of documents by another party

(j) relieving a party of the obligation to provide an 
affidavit of documents

(k) modifying or regulating discovery of documents in 
any other way the court thinks fit.

Further, the court may order or direct a party discovering 
documents to:

(a) provide facilities for the inspection and copying 
of the documents, including copying and 
computerised facilities

(b) make available a person who is able to:

 (i)  explain the way the documents are arranged, and

 (ii)  help locate and identify particular documents or 
classes of documents.
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From a practical perspective, the making of these types 
of orders will assist greatly in streamlining litigation. For 
example, requiring discovery of specified classes of 
documents prior to the close of pleadings could assist 
parties to narrow the issues in dispute and prevent the 
need for amendments to pleadings.

Section 55 delineates and specifies more clearly the 
court’s powers to facilitate proactive judicial case 
management in relation to discovery. It is anticipated that 
such management will confine the scope of discovery, 
reduce delay and costs and ensure that the process 
assists rather than hinders the administration of justice. 
The provision empowers the courts to develop a 
disclosure regime appropriate to the facts of a particular 
case, and to widen or narrow the scope of disclosure as 
it sees fit.

Section 55 is based in part on the Rules of the Supreme 
Court of Western Australia135 and the Supreme Court Civil 
Rules in South Australia.136 The Victorian provision adds 
a broad and express discretionary power to require the 
disclosure of specified classes of documents prior to the 
close of pleadings. The exercise of the court’s discretion 
should be consistent with a party’s right to a fair trial and 
not prejudice the right to the reasonable opportunity to 
adduce evidence and cross-examine witnesses.

In the context of disclosure and discovery, overarching 
obligations of particular relevance include:

•	 the obligation to act honestly: section 17

•	 the obligation to cooperate: section 20

•	 the obligation not to mislead or deceive: section 21

•	 the obligation to ensure costs are reasonable and 
proportionate: section 24

•	 the obligation to disclose existence of documents: 
section 26.

Policy discussion

In conformity with the Commission’s other case 
management recommendations, it recommended the 
introduction of more clearly delineated and specified 
powers to facilitate proactive judicial case management 
in relation to discovery. The Commission considered that 
increased judicial management of the disclosure process 
would greatly assist in keeping the scope of disclosure 
focused, and in reducing delay and costs.137

Essentially, the Commission identified a need for a 
more interventionist judiciary in the context of discovery, 
adopting the same rationale for its recommendations 
with respect to case management.138

135.  Rules of the Supreme Court 1971 (WA) r 26.1.
136.  Supreme Court Civil Rules 2006 (SA) rr 136-41.
137.  VLRC Report, above n 4, 470.
138.  VLRC Report, above n 4, 471.

The Commission considered that expanding discovery 
case management powers would encourage the 
judiciary and the parties to be more proactive in 
confining the scope of discovery and ensuring that the 
process assists, rather than hinders, the administration 
of justice.139

The Commission also stated that the court should have 
explicit power to develop a disclosure regime appropriate 
to the facts of a particular case, and to widen or narrow 
the scope of disclosure as it sees fit.140

The Commission proposed that the exercise of the 
court’s discretion should be consistent with a party’s right 
to a fair trial and should not prejudice the right to the 
reasonable opportunity to adduce evidence and cross-
examine witnesses.141

The Commission considered that the court may 
order that parties do not need to make discovery of 
documents which have already been provided to the 
relevant parties through:

•	 the proposed overriding obligations

•	 informal discovery

•	 compliance with any pre-action protocols

•	 oral examinations

•	 preliminary discovery

•	 interim disclosure.142

As stated earlier, this is now reflected in the courts’ new 
discovery rules.143

56 Court may order sanctions

Overview

Section 56 enables the court to impose sanctions 
on parties for failure to comply with their discovery 
obligations, failure to comply with any order or direction 
in relation to discovery, or conduct that is intended 
to delay, frustrate or avoid discovery of discoverable 
documents. Subsection (2) lists some of the directions 
or orders that may be made, including the initiation of 
proceedings for contempt of court.

Legislative history

This section is new. However, it builds upon existing 
court powers to compel parties to make discovery and to 
impose sanctions for breach of discovery obligations.

139.  VLRC Report, above n 4, 471.
140.  VLRC Report, above n 4, 471.
141.  VLRC Report, above n 4, 471.
142.  VLRC Report, above n 4, 471.
143.  Supreme Court (Chapter I Amendment No. 18) Rules 2010 rr 3, 5; County 
Court (Chapter I Amendment No. 2) Rules 2010 rr 3, 8; Magistrates’ Court General 
Civil Procedure Rules 2010 r 29.01.1.
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The Supreme, County and Magistrates’ Courts have 
wide powers to order a party to do such acts as the case 
requires where a party:

•	 fails to make discovery; or fails to serve a notice 
appointing a time for inspection

•	 objects to producing any document for inspection

•	 offers inspection that is unreasonable as to time or 
place, or

•	 objects to allowing any documents to be photocopied 
or to supplying a photocopy of the document.144

Criminal and civil penalties may also apply for breach of 
the Evidence (Document Unavailability) Act 2006 or the 
Crimes (Document Destruction) Act 2006.

Relevant rules/Regulations/Forms

Supreme Court (General Civil Procedure) Rules 2005, 
rule 29.11; County Court Civil Procedure Rules 2008; 
Magistrates’ Court General Civil Procedure Rules 2010, 
rule 29.11; Magistrates’ Court General Civil Procedure 
Rules 2010, rule 29.11.

Analysis of section

Section 56 confers on the court a broad and express 
discretion to deal with discovery default.

Under section 56, if the court finds that there has been a 
failure to comply with discovery obligations, or a failure to 
comply with any order or direction of the court in relation 
to discovery, or conduct intended to delay, frustrate or 
avoid discovery of discoverable documents, the court 
may make an order or give directions:

•	 that proceedings for contempt of court be initiated

•	 adjourning the civil proceeding, with costs of that 
adjournment to be borne by the person responsible for 
the need to adjourn the proceeding

•	 in respect of costs in the civil proceeding, including 
indemnity cost orders against any party or a legal 
practitioner who is responsible for, or who aids and 
abets, the relevant conduct

•	 preventing a party from taking any step in the 
civil proceeding

•	 prohibiting or limiting the use of documents in evidence

•	 in respect of facts taken as established for the 
purposes of the civil proceeding

•	 awarding compensation for financial or other loss 
arising out of the relevant conduct

144.  Supreme Court (General Civil Procedure) Rules 2005; County Court Civil 
Procedure Rules 2008; Magistrates’ Court General Civil Procedure Rules 2010 r 
29.11. A notice of default may be served if a court order has not been complied 
with by the required time. If the notice of default is not complied with within seven 
days of service, the court may order that the complaint be dismissed, or the 
defence struck out (Supreme Court (General Civil Procedure) Rules 2005, County 
Court Civil Procedure Rules 2008 and Magistrates’ Court General Civil Procedure 
Rules 2010 r 29.12.1).

•	 in respect of any adverse inference arising from the 
relevant conduct

•	 compelling any person to give evidence in connection 
with the relevant conduct, including by way of affidavit

•	 dismissing any part of the claim or defence of a party 
who is responsible for the relevant conduct

•	 in relation to the referral to an appropriate disciplinary 
authority for disciplinary action to be taken against any 
legal practitioner who is responsible for, or who aids 
and abets, the relevant conduct.145

This section does not authorise the production of 
privileged documents, because it does not expressly 
abrogate privilege: Daniels Corporation International Pty 
Ltd v ACCC.146

Section 56(2)(a), which provides the court with the 
power to initiate contempt proceedings, does not alter 
the substantive law upon which such proceedings are 
subsequently decided. It merely facilitates the initiation 
of such proceedings. In determining such proceedings, 
the court will need to be guided by relevant statutory and 
common law principles that apply in relation to contempt.

Policy discussion

The Victorian courts are currently empowered to compel 
parties to make discovery and impose sanctions for 
breach of discovery obligations. These powers are set 
out above.

The Commission recommended that the court should 
have a broad and express discretion to deal with 
discovery default.147 It stated that tougher and broader 
sanctions for discovery abuse will encourage the parties 
and practitioners to take their discovery obligations more 
seriously and assist to establish acceptable norms for the 
conduct of discovery.148 It found that some other states 
and territories articulate more clearly and fully the range 
of sanctions that may be imposed.149

The Commission also received submissions in response 
to its consultation paper that suggested tougher 
sanctions are needed to deal with discovery abuse, and 
that compliance with court timelines and orders need to 
be more strictly enforced.150

The Commission based its recommended provisions 
on the sanction provisions in the rules of court in other 
Australian and overseas jurisdictions.

145.  Civil Procedure Act 2010 s 56(2).
146.  (2002) 213 CLR 543.
147.  VLRC Report, above n 4, 475.
148.  VLRC Report, above n 4, 473.
149.  VLRC Report, above n 4, 444.
150.  VLRC Report, above n 4, 462.
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In light of comments made in submissions following 
the Commission’s second Draft Exposure Paper, the 
Commission clarified the proposed sanctions. The 
Commission noted that, for instance, provisions were 
incorporated to explicitly permit the court to order 
indemnity costs against a party or a lawyer who aids and 
abets any discovery default, and also to enable the court 
to compel a person to give evidence in connection with a 
discovery default.151

57  Cross-examination regarding 
discovery obligations

Overview

Section 57 provides that a party may cross-examine, 
or seek leave to conduct an oral examination of, the 
deponent of an affidavit of documents if there is a 
reasonable basis for the belief that the other party 
may be misinterpreting a party’s discovery obligations 
or failing to disclose discoverable documents. This is 
subject to any order of the court.

Legislative history

Section 57 is derived from existing powers in the courts’ 
rules as to the cross-examination of the deponent of 
an affidavit and oral examinations. See for example rule 
40.04 of the Supreme Court (General Civil Procedure) 
Rules 2005, which provides that:

where an affidavit is filed in any proceeding, the 
Court may (a) order that the deponent be examined 
before the Court; and (b) order that the deponent 
attend for that purpose at such time and place as 
it directs.

This and other relevant rules of court are discussed 
further under ‘Current position in Victoria’, below.

Relevant rules/Regulations/Forms

Guidance can be derived from the Supreme Court 
(General Civil Procedure) Rules 2005 and County Court 
Civil Procedure Rules 2008, rule 40.04, orders 31 
and 41.

Analysis of section

Section 57 will give parties the additional power to 
challenge opposing parties suspected of failing to 
disclose discoverable documents.

This provision is closely associated with the preceding 
section 56, which deals with sanctions for breaches of 
discovery obligations.

151.  VLRC Report, above n 4, 473.

Section 57 enables a party to cross-examine, or seek 
leave to conduct an oral examination of, the deponent 
of an affidavit of documents if the party reasonably 
believes that the other party may be misinterpreting the 
party’s discovery obligations. Section 57 might be used 
to assist a court to impose a sanction by establishing a 
basis upon which the court should exercise its discretion 
under section 56. Thus the onus is on the party wishing 
to examine the deponent of the affidavit of documents. 
It is anticipated that, consistent with the overarching 
purpose, the courts will not countenance the use of this 
power as an adversarial tool or stalling tactic.

Cross-examination of deponent

As for how cross-examination under section 57 might 
operate, until such time as the courts develop applicable 
rules of court, some guidance may be derived from 
the way in which deponents of affidavits are cross-
examined under rule 40.04 in the Supreme Court 
(General Civil Procedure) Rules 2005 and the County 
Court Civil Procedure Rules 2008. However, the extent 
of that guidance would be limited by the fact that under 
rule 40.04, questions may be put in cross-examination 
as to any matter in the proceeding, and the cross-
examination is not limited to what the affidavit contains. 
Questions directed to test the credibility of the deponent 
under cross-examination may also be asked.152 It is 
unlikely under section 57 that a court would allow cross-
examination to move beyond the suspected irregularity in 
discovery that gave rise to the need to call the deponent 
in the first place.

Oral examination of deponent

The Civil Procedure Act 2010 does not specify how 
an oral examination of a deponent of an affidavit of 
documents should occur in practice, although it is 
envisaged that it will take place in a pre-trial context. It 
will be up to the courts to develop rules, practice and 
procedure in this regard.

However, some guidance might be derived from the 
Supreme Court (General Civil Procedure) Rules 2005 
and the County Court Civil Procedure Rules 2008, 
which presently provide for two forms of pre-trial oral 
examination. The first is an alternative to serving written 
interrogatories under order 31,153 and the second is 
a means of taking evidence for trial before the trial 
commences under order 41. In both cases the answers 
given during the examination may be admitted into 
evidence at trial.

One clear difference between order 31 and section 
57 of the Civil Procedure Act 2010 is that there is no 
requirement under the latter provision that the deponent 
grant his or her consent for oral examination.154

152.  Muir v Harper (1900) 25 VLR 534. See also Keogh v Dalgety & Co Ltd (1917) 
17 SR (NSW) 573; Re SBA Properties Ltd [1967] 2 All ER 615 at 619.
153.  Under Order 31, one of the parties to a proceeding can examine another of 
the parties (including a corporation) as an alternative to serving interrogatories, if the 
latter consents in writing.
154.  See Supreme Court (General Civil Procedure) Rules 2005 and County Court 
Civil Procedure Rules 2008 r 31.02(2).
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Policy discussion

The Commission, in addition to recommending tougher 
and broader sanctions for discovery abuse, recommended 
that the pre-trial oral examination procedure (which does 
not form part of the Civil Procedure Act 2010) may be 
used in relation to discovery, to ascertain information about 
the existence, location and organisation of documents that 
may be discoverable.155

Unlike the existing court rules, however, the right to 
cross-examine or to seek leave to conduct an oral 
examination under section 57 of the Act is limited 
to the deponent of the affidavit, and the particular 
circumstances of a suspected irregularity in discovery. 
The Commission considered the use of pre-trial oral 
examinations and concluded that they can assist in the 
process of discovery of documents.156

58  Interaction with Evidence (Miscellaneous 
Provisions) Act 1958

Overview

Section 58 provides that nothing in this part 4.3 
derogates from the operation of division 9 of part III of 
the Evidence (Miscellaneous Provisions) Act 1958, which 
deals with the situation where a document is unavailable 
for use as evidence.

Legislative history

This section is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Section 58 preserves the important function of division 9 of 
part III of the Evidence (Miscellaneous Provisions) Act 1958. 
That division sets out the court’s powers to make rulings 
and orders in a civil proceeding in respect of an ‘unavailable 
document’, which is said to be a document that:

•	 is, or has been but is no longer, in the possession, 
custody or power of a party to the civil proceeding, and

•	 has been destroyed, disposed of, lost, concealed 
or rendered illegible, undecipherable or incapable 
of identification (whether before or after the 
commencement of the proceeding).157

If it appears to the court that:

•	 a document is unavailable, and

•	 no reproduction of the document is available in place 
of the original document, and

•	 the unavailability of the document is likely to cause 
unfairness to a party to the proceeding—158

155.  VLRC Report, above n 4, 473.
156.  VLRC Report, above n 4, 415.
157.  Evidence (Miscellaneous Provisions) Act 1958 s 89A.
158.  Evidence (Miscellaneous Provisions) Act 1958 s 89B(1).

the court, on its own motion or on the application of 
a party, may make any ruling or order that the court 
considers necessary to ensure fairness to all parties to 
the proceeding, having regard to the following matters:

•	 the circumstances in which the document 
became unavailable

•	 the impact of the unavailability of the document on the 
proceeding, including whether the unavailability of the 
document will adversely affect the ability of a party to 
prove its case or make a full defence

•	 any other matter that the court considers relevant.159

The types of rulings or orders that the court may make 
include a ruling or order:

•	 that an adverse inference will be drawn from the 
unavailability of the document

•	 that a fact in issue between the parties be presumed to 
be true in the absence of evidence to the contrary

•	 that certain evidence not be adduced

•	 that all or part of a defence or statement of claim be 
struck out

•	 that the evidential burden of proof be reversed in 
relation to a fact in issue.160

Policy discussion

The express preservation of division 9 of part III of 
the Evidence (Miscellaneous Provisions) Act 1958 is 
consistent with the enactment of section 56 of the Act. 
It is also consistent with recent reforms in Victoria that 
have attempted to address the abuse of discovery 
through destruction of documents.

The Crimes (Document Destruction) Act 2006 (the 
‘Document Destruction Act’) and Evidence (Document 
Unavailability) Act 2006 (the ‘Document Unavailability 
Act’) amended the Crimes Act 1958 and Evidence Act 
1958 respectively. The two Acts were passed as a result 
of the Supreme Court’s decisions in the Rolah McCabe 
tobacco litigation161 and the subsequent report by Crown 
Counsel, Professor Peter Sallmann.162 The Document 
Destruction Act introduced new criminal consequences 
and the Document Unavailability Act introduced new 
civil consequences for ‘document destruction’ and 
‘document unavailability’. Both Acts deal with documents 
that have been destroyed, concealed or rendered 
illegible, undecipherable or incapable of identification.

159.  Evidence (Miscellaneous Provisions) Act 1958 s 89C.
160.  Evidence (Miscellaneous Provisions) Act 1958 s 89B(2).
161.  McCabe v British American Tobacco Australia Services Limited [2002] VSC 
73; British American Tobacco Australia Services Limited v Cowell (representing the 
estate of Rolah Ann McCabe, deceased) (2002) 7 VR 524.
162.  Professor Peter Sallmann (Crown Counsel for Victoria), Report on Document 
Destruction and Civil Litigation in Victoria (2004).
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The preservation of division 9 of part III of the Evidence 
(Miscellaneous Provisions) Act 1958 also complements 
section 56 of the Civil Procedure Act 2010 under which 
the courts may impose sanctions for breaches of 
discovery obligations. During the consultation process 
with the Commission, the Law Institute of Victoria 
submitted that the introduction of sanctions would 
reinforce the recently implemented document destruction 
offences, and would assist in overcoming any confusion 
in relation to the circumstances in which the court will 
impose sanctions.163

59 Interaction with rules of court

Overview

Section 59 provides that the powers of a court under this 
part are in addition to, and do not derogate from, any 
powers a court also has under rules of court in relation to 
discovery or disclosure of documents.

Legislative history

Section 25 of the Supreme Court Act 1986 provides that 
the judges of the Court may make rules of court for or 
with respect to any matter relating to the practice and 
procedure of the Court, or the powers, authorities, duties 
and functions of the officers of the Court among other 
matters. Similar provisions exist under the County Court 
Act 1958 (section 78) and the Magistrates’ Court Act 
1989 (section 16).

Relevant rules/Regulations/Forms

Supreme Court (General Civil Procedure) Rules 2005, 
County Court Civil Procedure Rules 2008 and Magistrates’ 
Court General Civil Procedure Rules 2010, order 29.

Analysis of section and policy discussion

As noted in the discussion comments for section 54, 
the starting point for the Act’s approach to discovery is 
that primacy is to be given to the rules of court. Unless 
the court otherwise orders, parties to civil proceedings 
are to follow the rules of that court in discovering 
their documents.

163.  See VLRC Report, above n 4, 462.

Part 4.4 – Summary 
Judgment

Part overview
In summary, part 4.4:

•	 unifies, restates and simplifies the test for 
summary judgment in the Supreme, County and 
Magistrates’ Courts

•	 provides that the test for summary judgment is that a 
claim, defence or counterclaim (or part of a claim, defence 
or counterclaim) has no real prospect of success

•	 clarifies that applications for summary judgment may 
be made by a plaintiff, defendant or counterclaimant 
(or a defendant to a counterclaim), or of the court’s 
own motion

•	 clarifies that the categories of cases that have 
historically been excluded from the summary judgment 
procedure in the Supreme and County Courts, being 
libel, slander and fraud, are no longer excluded from 
that procedure

•	 gives the courts a residual power to hear a claim, 
despite there being no real prospect of success, if it is 
in the interests of justice to do so, or if the dispute is 
of such a nature that only a full hearing on the merits 
is appropriate

•	 clarifies that the power of the courts under this part are 
in addition to, and do not derogate from, any powers 
the court has under the rules of court in relation to 
summary disposal.

These provisions only apply to applications for summary 
judgment. They do not extend to other methods of 
summary disposal, including default judgment, stay, 
dismissal or strike-out of a proceeding.

Liberalising the summary judgment test will facilitate 
the more frequent and flexible application of the 
procedure to dispose of claims or defences that are 
unmeritorious, thereby reducing adverse consequences 
for the administration of justice. Whereas the power to 
grant summary judgment has, until now, been exercised 
sparingly, part 4.4 offers the courts, practitioners and 
parties a more robust method for dealing with claims 
and defences that have no real prospect of success. 
In doing so, part 4.4 complements the expanded case 
management powers in part 4.2.

Part 4.4 gives further substance to the power conferred 
on the courts by section 47(3)(c)(ii) of the Act. That 
section provides that a court may actively case manage 
civil proceedings by deciding the order in which the 
issues in dispute in the civil proceeding are to be 
resolved, including deciding promptly which issues need 
full investigation and a hearing, and disposing summarily 
of other issues. The court may nevertheless order that 
the matter proceed to trial if justice requires.
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It also gives practical application to the overarching 
obligation not to bring claims or make responses to 
claims that do not have a proper basis in fact and law: 
see section 18 and the corresponding certification 
requirements in section 42.

Part 4.4 applies to proceedings commenced on or after 
1 January 2011 and to proceedings currently before the 
courts, but only if the court has not begun to hear and 
determine those proceedings, pursuant to section 76.

This overview of part 4.4 sets out:

•	 the former position in Victoria regarding 
summary judgment

•	 the treatment of summary judgment in 
other jurisdictions

•	 the policy considerations in the Commission’s Report

•	 a discussion of part 4.4 of the Act, and its 
implementation.

Former position on summary judgment in Victoria

In Victoria, before 1 January 2011, the respective rules 
of court set out the courts’ power to order summary 
judgment.164 There were some variations between the 
relevant rules in the Supreme and County Courts on the 
one hand, and in the Magistrates’ Court on the other.

Supreme Court and County Court

In the Supreme and County Courts, summary judgment 
could be granted against either a defendant or a 
plaintiff. However, this was not immediately obvious as 
different rules applied depending on which party made 
the application.

For applications by a plaintiff, rule 22.02 of the Supreme 
Court (General Civil Procedure) Rules 2005 and the 
County Court Civil Procedure Rules 2008 provided:

(1) Where the defendant has filed an appearance, 
the plaintiff may at any time apply to the Court for 
judgment against that defendant on the ground that 
the defendant has no defence to the whole or part 
of a claim included in the writ or statement of claim, 
or no defence except as to the amount of a claim.

(2) Paragraph (1) shall not apply to a claim for libel, 
slander, malicious prosecution, false imprisonment 
or seduction or to a claim based on an allegation 
of fraud.

As can be seen from subsection (2), certain categories 
of cases are specifically excluded from the procedure. 
Historically, the rationale for this has been that such 
cases raise serious questions (for example, fraud) which 
are more appropriately dealt with at trial.165

164.  Supreme Court (General Civil Procedure) Rules 2005 O 22; County Court Civil 
Procedure Rules 2008 O 22, r 23.03; Magistrates’ Court General Civil Procedure 
Rules 2010 O 22; Magistrates’ Court Civil Procedure Rules 2009 O 10 Pt 3.
165.  See, for example, Ryan v Price [1964] VR 692; Visy Board v D’Souza [2008] 
VSC 476.

For applications by a defendant, rule 23.03 provided:

On application by a defendant who has filed 
an appearance, the Court at any time may give 
judgment for that defendant against the plaintiff if the 
defendant has a good defence on the merits.

That is, where a defendant applied for summary 
judgment, they needed to show by evidence that they 
had a good defence on the merits to the claim brought 
by the plaintiff.

Magistrates’ Court

Prior to 1 January 2011 in the Magistrates’ Court, 
summary judgment was only available to a plaintiff 
against a defendant and applied only to a claim or 
a counterclaim for a debt or liquidated demand.166 
There was no corresponding procedure for defendants 
to a claim for a debt or liquidated demand.

Options for the court on a summary judgment

On a summary judgment application there are a number 
of options available to the court. In particular, it may:

•	 give summary judgment

•	 give conditional leave to defend

•	 give unconditional leave to defend (that is, dismiss 
the application).

Conditional leave to defend

Conditional leave to defend involves the defendant 
being given leave to defend provided they pay money 
into court.167 It is an effective way of screening out 
unmeritorious claims. That is, a defendant with a dubious 
defence will have to provide security as a condition 
of obtaining leave to defend an amount of money. In 
the event that the defence is unsuccessful, there will 
be a ready pool of funds against which the plaintiff 
can execute.

Unconditional leave to defend

As a general principle, defendants who show that they 
have reasonable grounds establishing a bona fide 
defence ought to be given unconditional leave to defend. 
The Supreme and County Courts may, on application by 
the plaintiff, give judgment ‘unless the defendant satisfies 
the Court that in respect of that claim ... a question ought 
to be tried or that there ought for some other reason be 
a trial of that claim’.168 The former rule in the Magistrates’ 
Court is in similar terms.169

166.  Magistrates’ Court General Civil Procedure Rules 2010 r 22.01; Magistrates’ 
Court Civil Procedure Rules 2009 r 10.07.
167.  MV Yorke Motors v Edwards [1982] 1 All ER 1024; 1 WLR 444, 328.
168.  Supreme Court (General Civil Procedure) Rules 2005 r 22.06(1)(b).
169.  Magistrates’ Court General Civil Procedure Rules 2010 r 22.06(1)(b); 
Magistrates’ Court Civil Procedure Rules 2009 r 10.13(1)(b).
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Where a defendant can establish that he or she has a 
good defence on the merits, the Supreme and County 
Courts may give summary judgment for the defendant 
against the plaintiff.170 Under the former rules in the 
Magistrates’ Court a defendant could obtain summary 
judgment against the plaintiff on a counterclaim.171

Apart from the specific rules governing summary 
judgment for the plaintiff or the summary stay, dismissal 
or striking out of claims or defences, courts have 
inherent or implied jurisdiction to prevent the abuse of 
their processes.

Common law interpretations of the former test for 
summary judgment

The various formulations of the summary powers to 
terminate actions were summarised by Chief Justice 
Barwick in General Steel Industries Inc v Commissioner 
for Railways (NSW) as follows:

The test to be applied has been variously 
expressed: ‘so obviously untenable that it cannot 
possibly succeed’; ‘manifestly groundless’; ‘so 
manifestly faulty that it does not admit of argument’; 
‘discloses a case which the Court is satisfied 
cannot succeed’; ‘under no possibility can there 
be a good cause of action’; ‘be manifest that to 
allow them (the pleadings) to stand would involve 
useless expense’.172

The alternative basis for giving a defendant unconditional 
leave to defend is that “there ought for some other 
reason be a trial of [the] claim”.173 The burden is on 
the defendant to establish this. Accordingly, where 
circumstances require the matter to be closely 
investigated – for example, by allowing defendants to 
avail themselves of the compulsory processes of the 
court (such as discovery, interrogation, subpoena) – the 
defendants may be given unconditional leave to defend 
notwithstanding that they are unable to identify any 
precise question which ought to be tried.174

The High Court has held that the summary judgment 
procedure should be reserved for “actions that are 
absolutely hopeless”.175 The Court has also stated that:

The power to order summary or final judgment is one 
that should be exercised with great care and should 
never be exercised unless it is clear there is no real 
question to be tried.176

170.  Supreme Court (General Civil Procedure) Rules 2005 r 23.03; County Court 
Civil Procedure Rules 2008 r 23.03.
171.  Magistrates’ Court General Civil Procedure Rules 2010 r 22.08; Magistrates’ 
Court Civil Procedure Rules 2009 r 10.15.
172.  General Steel Industries Inc v Commissioner for Railways (NSW) (1964) 112 
CLR 125, 129 (Barwick CJ).
173.  Supreme Court (General Civil Procedure) Rules 2005 r 22.06(1)(b); 
Magistrates’ Court Civil Procedure Rules 2009 r 10.13(1)(b).
174.  See, for example, Hills v Sklivas [1995] 1 VR 599, 606–7 (Tadgell J), 607 
(Ormiston J), 611 (Batt J); Miles v Bull [1969] 1 QB 258; Chasfield v Taranto 
(Unreported, Supreme Court of Victoria, Murphy J, 9 June 1988) reproduced in 
Williams’ Civil Procedure Victoria vol 1 (LexisNexis), [22.06.30].
175.  Dey v Victorian Railways Commissioners (1949) 78 CLR 62, 90–91 (Dixon J).
176.  Fancourt v Mercantile Credits Ltd (1983) 154 CLR 87, 89.

Consistently with this approach, the Supreme Court 
said in its submission to the Commission that the 
“classic approach is that summary judgment should be 
awarded sparingly”.177

Other jurisdictions

In most jurisdictions, there is implied or inherent power, 
or express provision in the rules, for allegations to be 
struck out, or for judgment to be given, where the court 
is satisfied that the pleaded claim does not disclose a 
cause of action or where a defence does not disclose 
an answer.

Federal Court

Under order 20 of the Federal Court Rules 1979 (Cth), 
the applicant may bring an application for summary 
judgment. The summary judgment procedure is not 
available for a respondent against an applicant.

The application of this rule in the Federal Court has 
evolved in a different direction to the procedure in 
Victorian courts. In a number of decisions, the Federal 
Court has taken a robust approach, particularly in the 
context of its case management regime. For example, 
the cases of Lenjimar Pty Ltd v AGC (Advances) Ltd178 
and Caterpillar Inc & Anor v Sun Forward Pty Ltd179 
suggest that where there is a case management 
system in place, the summary judgment procedure 
is to be applied more readily, in order to screen out 
unmeritorious  cases.

By 2005, the volume of unmeritorious litigation in the 
Federal Court and the Federal Magistrates’ Court had 
grown significantly, particularly in migration matters. 
Against that backdrop, the Migration Litigation Reform 
Act 2005 (Cth) was enacted. Section 7 of that Act 
inserted a new section 31A into the Federal Court of 
Australia Act 1976 (Cth). It provides as follows:

(1) The Court may give judgment for one party against 
another in relation to the whole or any part of a 
proceeding if:

 (a)  the first party is prosecuting the proceeding or 
that part of the proceeding; and

 (b)  the Court is satisfied that the other party has no 
reasonable prospect of successfully defending 
the proceeding or that part of the proceeding.

(2) The Court may give judgment for one party against 
another in relation to the whole or any part of a 
proceeding if:

 (a)  the first party is defending the proceeding or that 
part of the proceeding; and

 (b)  the Court is satisfied that the other party has no 
reasonable prospect of successfully prosecuting 
the proceeding or that part of the proceeding.

177.  See VLRC Report, above n 4, 347.
178.  (1990) 98 ALR 200, 207 (Gummow and Wilcox JJ).
179.  [1996] FCA 983.
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(3) For the purposes of this section, a defence or a 
proceeding or part of a proceeding need not be:

 (a)  hopeless; or

 (b)  bound to fail;

for it to have no reasonable prospect of success.

(4) This section does not limit any powers that the 
Court has apart from this section.

Section 31A was introduced as part of a package of 
reforms designed to deter unmeritorious migration 
proceedings, although it has general application. The 
provision imposes a lower requirement to dismiss 
an action by way of summary judgment than that 
imposed in General Steel Industries Inc v Commissioner 
of Railways (NSW).180 In that case, the requirement 
was expressed in terms of ‘manifestly groundless’ or 
‘obviously untenable’.181

By contrast, the new test in section 31A of the Federal 
Court of Australia Act 1976 (Cth) enables a court to 
dispose of a matter summarily if it has no reasonable 
prospect of success. In this respect, the test focuses 
on the prospect of the success of the claim or defence, 
rather than whether it is merely arguable. It is modelled 
on the test in rule 24.2 of the Civil Procedure Rules 1998 
(England and Wales).

Queensland

In Queensland, the Uniform Civil Procedure Rules 1999 
also allow for a procedure for summary judgment for the 
plaintiff and for the defendant based on a test of ‘no real 
prospect’ of defending or succeeding on the claim, and 
where there is no need for trial of the claim or part of the 
claim.182

The rules in Queensland have much in common with 
the relevant rules in England and Wales. The plaintiff 
can obtain summary judgment if the plaintiff can show 
that the defendant has no real prospect of successfully 
defending the claim.183 The defendant can obtain 
summary judgment if the defendant can show that 
the plaintiff has no real prospect of succeeding on the 
claim.184

Rule 292 provides:

(1) A plaintiff may, at any time after a defendant files 
a notice of intention to defend, apply to the court 
under this part for judgment against the defendant.

180.  (1964) 112 CLR 125.
181.  (1964) 112 CLR 125, 129.
182.  See Uniform Civil Procedure Rules 1999 (Qld) rr 292, 293.
183.  Uniform Civil Procedure Rules 1999 (Qld) r 292.
184.  Uniform Civil Procedure Rules 1999 (Qld) r 293.

(2) If the court is satisfied that—

 (a)  the defendant has no real prospect of 
successfully defending all or a part of the 
plaintiff’s claim; and

 (b) there is no need for a trial of the claim or the part 
of the claim;

 the court may give judgment for the plaintiff against 
the defendant for all or the part of the plaintiff’s 
claim and may make any other order the court 
considers appropriate.

Rule 293 provides:

(1) A defendant may, at any time after filing a notice of 
intention to defend, apply to the court under this 
part for judgment against a plaintiff.

(2) If the court is satisfied—

 (a)  the plaintiff has no real prospect of succeeding 
on all or a part of the plaintiff’s claim; and

 (b)  there is no need for a trial of the claim or the part 
of the claim;

 the court may give judgment for the defendant 
against the plaintiff for all or the part of the plaintiff’s 
claim and may make any other order the court 
considers appropriate.

South Australia

In South Australia, rule 232 of the Rules of the Supreme 
Court 2006 is in slightly different terms. It states:

(1) The Court may, on application by a party, give 
summary judgment for that party.

(2) Summary judgment may only be given if the Court 
is satisfied that—

 (a)  if the applicant is a plaintiff—there is no 
reasonable basis for defending the applicant’s 
claim; or

 (b)  if the applicant is a defendant—there is 
no reasonable basis for the claim against 
the applicant.

New South Wales

In New South Wales, rule 13.1 of the Uniform Civil 
Procedure Rules 2005 provides a more traditional 
approach to summary judgment as follows:

(1) If, on application by the plaintiff in relation to the 
plaintiff’s claim for relief or any part of the plaintiff’s 
claim for relief:

 (a)  there is evidence of the facts on which the claim 
or part of the claim is based, and
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 (b)  there is evidence, given by the plaintiff or by 
some responsible person, that, in the belief of 
the person giving the evidence, the defendant 
has no defence to the claim or part of the claim, 
or no defence except as to the amount of any 
damages claimed,

 the court may give such judgment for the plaintiff, 
or make such order on the claim or that part of the 
claim, as the case requires.

Western Australia

Similarly, in Western Australia, order 14.1 of the Rules of 
the Supreme Court 1971 provides:

(1) Where in an action to which this Order applies a 
statement of claim has been served on a defendant 
and that defendant has entered an appearance, the 
plaintiff may, on the ground that that defendant has 
no defence to a claim included in the writ, or to a 
particular part of such claim, or has no defence to 
such a claim or part except as to the amount of any 
damages claimed, within 21 days after appearance 
or at any later time by leave of the Court, apply to 
the Court for judgment against that defendant.

This rule does not reflect proposals for change to the 
summary judgment rule made by the Law Reform 
Commission of Western Australia in 1999.185 In particular, 
the WA Commission recommended the reformulation of 
the test for summary judgment, so that it could be used 
against a party unless that party could show that his or 
her case has a reasonable prospect of success.186

England and Wales

In England and Wales, the Civil Procedure Rules 
1998 impose an obligation on the court to further the 
overriding objective by active case management.187 Rule 
1.4 contains a list of twelve matters which ‘active case 
management includes’. Among these twelve matters is 
‘deciding promptly which issues need full investigation 
and trial and accordingly disposing summarily of the 
others’ (rule 1.4(2)(c)).

The Rules provide that the court’s powers of summary 
disposal of issues which do not need full investigation 
and trial include:

(a) under rule 3.4, striking out a statement of case, or 
part of a statement of case188

(b) under part 24, giving summary judgment where a 
claimant or a defendant has no reasonable prospect 
of success.

185.  Law Reform Commission of Western Australia, Review of the Criminal and 
Civil Justice System of Western Australia Final Report, Report No. 92 (1999).
186.  Law Reform Commission of Western Australia, Review of the Criminal and 
Civil Justice System of Western Australia Final Report, Report No. 92 (1999), 111.
187.  Civil Procedure Rules 1998 (England and Wales) r 1.4.
188.  Note ‘statement of case’ replaces ‘statement of claim’ under the Civil 
Procedure Rules 1998 (England and Wales).

Rule 24.2 sets out the grounds for summary judgment. 
It provides:

The court may give summary judgment against a 
claimant or defendant on the whole of the claim or 
on a particular issue if:

(a) it considers that—

 (i)  that claimant has no real prospect of succeeding 
on the claim or issue; or

 (ii)  that defendant has no real prospect of 
successfully defending the claim or issue; and

(b) there is no other compelling reason why the case or 
issue should be disposed of at a trial.

According to the relevant Ministry of Justice (England and 
Wales) Practice Direction, an application for summary 
judgment under rule 24.2 may be based on:

(1) a point of law (including a question of construction 
of a document),

(2) the evidence which can reasonably be expected to 
be available at trial or the lack of it, or

(3) a combination of these.189

This approach to summary judgment reflects the 
procedure recommended by Lord Woolf’s Access to 
Justice – Final Report, namely to replace a number 
of existing separate procedures, such as summary 
judgment and summary determination on a point of law, 
with a single procedure.

The new procedure incorporates a liberalised test, so 
that the party making the application has to show, in 
respect of the defendant, that he or she has no real 
prospect of successfully defending the claim, or in 
respect of a plaintiff, that he or she has no real prospect 
of succeeding on the claim. The party resisting summary 
disposition has to show more than that its case is 
merely arguable. Instead, the party has to show that 
it has a “realistic, as opposed to fanciful, prospect of 
success”.190 Where a case is “entirely without substance” 
or completely contradicted by documentary evidence, 
it is “fanciful”.191 In exceptional circumstances, the court 
can allow a case or an issue to continue although it does 
not satisfy this test, namely, if it is considered that there is 
a public interest in the matter being tried.192

189.  Ministry of Justice (UK), Practice Direction 24: The Summary Disposal of 
Claims, [1.3] <www.justice.gov.uk/civil/procrules_fin/contents/practice_directions/
pd_part24.htm>.
190.  Swain v Hillman [2001] 1 All ER 91, 92 (Lord Woolf MR).
191.  Three Rivers District Council v Bank of England (No. 3) [2001] 2 All ER 513, 
542. The test was further considered in Celandor Productions Ltd v Melville [2004] 
EWHC 2362 (CH) [6]–[7] and in Bolton Pharmaceuticals Company 100 Ltd v 
Doncaster Pharmaceuticals Group Ltd [2006] EWCA Civ 661. Merchantbridge & Co 
Ltd v Safron General Partner Ltd [2005] EWCA Civ 158 cautions against summary 
judgment where there is a dispute about an oral agreement.
192.  Lord Woolf, Access to Justice – Final Report (1996), 123.
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It is also envisaged that the application for summary 
judgment may be brought by any party or of the court’s 
own initiative.193 It may also be brought at any stage of 
the proceedings.194

In their discussion of the Victorian civil justice system, the 
authors of Going to Court: A Discussion Paper on Civil 
Justice in Victoria were in favour of the English approach 
to the summary judgment rules:

We suggest that the current Victorian approach 
is too cautious and that Victoria would do well 
to consider adopting the test recommended by 
Lord Woolf in the United Kingdom. That would 
give the courts a stronger basis for sorting out 
at an earlier stage than usual the unmeritorious 
cases which would otherwise clog up the case 
processing system.195

In December 2007, a working party of the English 
and Welsh judiciary recommended that the powers 
to grant summary judgment or to strike out a case or 
defence should be exercised more regularly in large 
commercial cases.196

Policy discussion

In its Report, the Commission stated that claims or 
defences that are without merit create problems for 
the parties and the administration of justice, subjecting 
plaintiffs and defendants to the inconvenience and 
expense of litigation. The pursuit of unmeritorious claims 
or defences also has adverse consequences for the 
administration of justice. Judicial and other publicly-
funded resources are expended and diverted from 
dealing with other cases.197

The Commission noted that the more liberal test that 
applies in the United Kingdom, the Federal Court and 
Queensland had also been supported in Going to Court 
and in the Federal Civil Justice Strategy Paper, as well 
as by the Australian Law Reform Commission and the 
Law Reform Commission of Western Australia. The 
Commission noted that although submissions had been 
divided on the issue of reform, there was support for the 
Commission’s draft proposal.198

193.  Lord Woolf, Access to Justice – Final Report (1996), 310.
194.  Lord Woolf, Access to Justice – Final Report (1996), 123.
195.  Peter Sallmann and Richard Wright, Going to Court: A Discussion Paper on 
Civil Justice in Victoria (2000) 66–84. See also Australian Law Reform Commission, 
Managing Justice: A review of the federal civil justice system, Report No. 89 (2000) 
Chapter 6; Law Reform Commission of Western Australia, Review of the Criminal and 
Civil Justice System of Western Australia Final Report, Report No. 92, (1999) 110.
196.  Judiciary of England and Wales, Report and Recommendations of the 
Commercial Court Long Trials Working Party (2007) [87]–[88].
197.  VLRC Report, above n 4, 345.
198.  VLRC Report, above n 4, 357.

The Commission said that it was important to consider 
whether a change in the test would bring about a 
change in attitude and make parties more inclined to 
seek summary judgment and courts more prepared 
to grant it than is presently the case. The Commission 
was of the view that changing the test may facilitate a 
change in attitude and may bring about a change in 
practice, particularly if it is coupled with explicit case 
management objectives.199

In considering the proposed criterion for summary 
disposal of unmeritorious claims or defences, the 
Commission said that it should be borne in mind that one 
of the elements of the proposed overriding obligations 
provided that all relevant participants in the civil litigation 
process shall not make any claim or respond to any 
claim in the proceeding, or assist in the making of 
any claim or response to any claim in the proceeding, 
where a reasonable person would believe that the claim 
or response to the claim (as appropriate) is frivolous, 
vexatious, for a collateral purpose, or does not have 
merit.200 This thrust of the recommendation in respect of 
merit has been incorporated into the Civil Procedure Act 
2010 in section 18, as the obligation not to make any 
claim or response to a claim without a proper basis.

The Commission expressed the hope that the 
imposition of such a requirement would filter out many 
unmeritorious claims and defences rather than require 
them to be disposed of through procedures for summary 
disposition.201 The Commission further considered 
that the Act’s certification requirements, together with 
the proposed sanctions for breach of the overriding 
obligations, should serve to increase the threshold of 
merit and decrease the necessity for more proactive use 
of summary disposal powers.202

On that basis, the Commission proposed that:

•	 the test for summary judgment in Victoria should 
be changed to provide that summary judgment can 
be obtained if the other party has ‘no real prospect 
of success’

•	 the rules of court should contain a statement of 
an explicit case management objective that the 
court should decide promptly which issues need 
full investigation and trial, and accordingly dispose 
summarily of the others

•	 the court should have discretion to initiate the summary 
judgment procedure of its own motion, where early 
disposal of a proceeding appears desirable

199.  VLRC Report, above n 4, 357.
200.  VLRC Report, above n 4, 357.
201.  VLRC Report, above n 4, 357.
202.  VLRC Report, above n 4, 357.
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•	 the rule should be restated and simplified. In particular, 
it should be made clear that both plaintiffs and 
defendants may apply for summary judgment and the 
rules should be based on the same test. The relevant 
Magistrates’ Court rule should be extended to permit 
a defendant to apply for summary dismissal of the 
proceeding or summary judgment

•	 the rule in the Magistrates’ Court should not be 
confined in its application to cases in which the claim is 
for a debt or liquidated demand

•	 the categories of cases that are excluded from the 
procedure in the Supreme Court and the County Court 
should be removed

•	 the court should retain a residual discretion to allow a 
matter to proceed to trial even if the applicable test for 
summary disposition is satisfied.203

From a practical perspective, parties should give ample 
consideration to the merit of their cases before they are 
filed. In addition to the prospect of having to respond to 
an application for summary judgment under part 4.4 of 
the Act, parties may be the subject of adverse orders 
made under section 29 in respect of a contravention of 
the overarching obligation under section 18.

Similarly, practitioners will need to carefully confine their 
clients’ claims and defences to the matters in issue. 
The overarching obligation under section 18 requiring 
a proper basis for claims and defences applies equally 
to practitioners as to parties. Section 42 obliges 
practitioners to certify that their clients’ claims and 
defences have a proper basis. It follows that if summary 
judgment were awarded against a party under part 4.4, 
a court might find that the party’s practitioner was in 
breach of their overarching obligation under section 18.

The courts are encouraged to apply their powers under 
part 4.4 in the context of the Act as a whole. In doing 
so, the courts should have regard to the overarching 
purpose of the Act and its application (see sections 7, 
8 and 9), and to the specific case management powers 
under chapter 4 generally.

Compatibility with the Charter of Human Rights and 
Responsibilities Act 2006

In empowering the courts to dispose of proceedings 
without a final hearing on the merits, part 4.4 engages 
the right to a fair trial and the implied right of access to 
the courts under section 24 of the Charter.

203.   VLRC Report, above n 4, 358.

Section 24 of the Charter is based on article 6 of 
the European Convention on Human Rights (ECHR). 
Professor Zuckerman has commented on this issue in 
the context of article 6:

It is plainly wrong to suggest that a party who has 
not had the benefit of a hearing on the merits in a 
court of competent jurisdiction has been denied 
access to court adjudication. The fact that one of 
the parties is denied access to a more extensive 
adjudicative process cannot be considered a denial 
of access. Every modern system has a variety 
of procedures for disposing of different types 
of cases depending on their value, complexity, 
importance and so on. Provided that the procedural 
requirements are not otherwise unreasonable, 
unfair or unequal, there cannot be a complaint of 
denial of access because a claim or defence is 
decided summarily.204

As the 2007 report of the English Commercial Court 
Long Trials Working Party noted, the striking out of a 
claim does not breach article 6(1) of the ECHR if an 
essential element of the cause of action for a claim is 
missing from the statement of case.205

The Statement of Compatibility for the Civil Procedure Bill 
2010 concluded that the power for the court to obtain 
summary judgment does not impermissibly limit access 
to a fair hearing. It noted that:

•	 all systems of justice have processes for identifying 
unmeritorious claims

•	 the ability for the court to do so summarily where there 
is no real prospect of success is not repugnant to 
the right

•	 this is especially so since the court is obliged to apply 
the power consistently with the right

•	 such decisions are able to be appealed.206

60  References to defendant and plaintiff in 
this Part

Overview

Section 60 provides that the summary judgment 
provisions in this part also apply to counterclaims.

Legislative history

Supreme Court (General Civil Procedure) Rules 2005 and 
County Court Civil Procedure Rules 2008, rules 22.08, 
23.03. Magistrates’ Court General Civil Procedure Rules 
2010, rule 22.08; Magistrates’ Court Civil Procedure 
Rules 2009, rule 10.15.

204.  Adrian Zuckerman, Civil Procedure— Principles of Practice (2nd ed, 2006) 281.
205.  Z v United Kingdom [2002] 34 EHRR 3. See Judiciary of England and Wales, 
Report and Recommendations of the Commercial Court Long Trials Working Party 
(2007) 33 note 24.
206.  Victoria, Parliamentary Debates, Legislative Assembly, 24 June 2010, 2606 
(Rob Hulls, Attorney-General).
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Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Section 60 makes clear that, in part 4.4, references to a 
plaintiff or a defendant includes plaintiffs and defendants 
by counterclaim. That is, a counterclaimant may seek 
summary judgment under the Act on its counterclaim, 
and vice versa.

Policy discussion

Formerly in the Supreme and County Courts, when a 
defendant serves a counterclaim, they may apply to the 
court for judgment against the plaintiff on the ground that 
the plaintiff has:

•	 no defence to the whole or part of a claim made in the 
counterclaim, or

•	 no defence except as to the amount of a claim.

Also formerly in the Magistrates’ Court, as noted above, 
a counterclaimant may only apply for summary judgment 
if their counterclaim is for a debt or liquidated demand.207

Following its consultation process, the Commission 
concluded that:

•	 the rule should be restated and simplified

•	 in particular, it should be made clear that both plaintiffs 
and defendants may obtain summary judgment, with 
the rules based on the same test

•	 the rule in the Magistrates’ Court should not be 
confined in its application to cases in which the claim is 
for a debt or liquidated demand

•	 the Magistrates’ Court rule should be extended to 
permit a defendant to apply for summary dismissal of 
the proceeding or summary judgment (and not merely 
summary judgment on a counterclaim).208

For further detail, see the ‘Policy discussion’ section in 
the ‘Part overview’ of part 4.4.

207.  Magistrates’ Court General Civil Procedure Rules 2010 r 22.01; Magistrates’ 
Court Civil Procedure Rules 2009 r 10.07.
208.  VLRC Report, above n 4, 358.

61  Plaintiff may apply for summary judgment 
in proceeding

Overview

Section 61 provides that a plaintiff may apply to the court 
for summary judgment on the ground that a defendant’s 
defence, or part of that defence, has no real prospect 
of success.

Legislative history

Historically, the general principle has been that 
defendants who show that they have reasonable 
grounds for setting up a bona fide defence ought to 
be given unconditional leave to defend. Formerly the 
Supreme and County Court rules provided the court may, 
on application by the plaintiff, give judgment “unless the 
defendant satisfies the Court that in respect of that claim 
... a question ought to be tried or that there ought for 
some other reason be a trial of that claim”.209 The rule in 
the Magistrates’ Court was in similar terms.210

See Supreme Court (General Civil Procedure) Rules 
2005 and County Court Civil Procedure Rules 2008, rule 
22.02. Magistrates’ Court General Civil Procedure Rules 
2010, rule 22.06(1)(b); Magistrates’ Court Civil Procedure 
Rules 2009, rules 10.07 and 10.08.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

This section significantly liberalises the test for summary 
disposal, bringing Victoria closer to the relevant tests 
applicable in the Federal Court,211 Queensland212 and 
the United Kingdom.213 For a more detailed discussion 
of these other jurisdictions’ approaches, see the ‘Part 
overview’ of part 4.4, above.

The adoption of the liberalised ‘no real prospect of 
success’ requirement in part 4.4 of this Act is anticipated 
to filter out many unmeritorious claims and defences 
rather than require them to be disposed of through 
procedures for summary disposition.

The certification requirements set out in part 4.1, 
together with the sanctions for breach of the 
overarching obligations in part 2.4, should serve to 
increase the threshold of what is considered ‘merit’ and 
decrease the need for more proactive use of summary 
disposal powers.

209.  Supreme Court (General Civil Procedure) Rules 2005; County Court Civil 
Procedure Rules 2008 r 22.06(1)(b).
210.  Magistrates’ Court General Civil Procedure Rules 2010 r 22.06(1)(h); 
Magistrates’ Court Civil Procedure Rules 2009 r 10.13(1)(b).
211.  Federal Court Rules 1979 (Cth) O 20; Federal Court of Australia Act 1976 
(Cth) s 31A.
212.  Uniform Civil Procedure Rules 1999 (Qld) rr 292, 293.
213.  Civil Procedure Rules 1998 (England and Wales) rr 1.4, 24.2.
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Policy discussion

It is useful to consider how other jurisdictions approach 
the ‘no real prospects of success’ test. “In the Federal 
Court and in the Court of Appeal of Queensland, the 
criterion of a ‘reasonable prospect’ of success has been 
understood in analogous statutory settings to mean a 
‘real’ rather than ‘fanciful’ prospect.”214

The test for summary judgment under part 4.4 of the 
Civil Procedure Act 2010 appears to mirror the approach 
taken in Queensland215 which, in turn, adopts the British 
precedent.216 That being the case, the most recent 
pronouncement from the Queensland Court of Appeal217 
may provide guidance regarding the proper application of 
the ‘no real prospects of success’ test in Victoria. Thus, 
the test should be applied according to its own terms 
and not according to the considerations relevant under 
the previous rules for summary judgment.

Victorian courts will also be guided by the most recent 
pronouncement from the High Court regarding the 
meaning of the expression ‘no real prospects of success’ 
in section 31A of the Federal Court Act 1976 (Cth).218 
In particular, the judgment of Hayne, Crennan, Kiefel and 
Bell JJ provides a useful understanding of the distinction 
to be drawn between the new, liberalised test and the old 
test. Their Honours said at [60]:

it is sufficient, but important, to emphasise that the 
evident legislative purpose revealed by the text of the 
provision will be defeated if its application is read as 
confined to cases of a kind which fell within earlier, 
different, procedural regimes.

Similarly, in Victoria, the Civil Procedure Act 2010 
(through part 4.4 together with the overarching obligation 
requiring a proper basis for claims and defence (section 
18) and the certification requirements (sections 41 
and 42)) reveals a clear legislative intent that the 
new liberalised test for summary judgment must be 
distinguished from its more conservative predecessor.

For further detail, see the ‘Policy discussion’ section in 
the ‘Part overview’ of part 4.4.

214.  Spencer v Commonwealth (2010) 269 ALR 233, 242 [22] (French CJ and 
Gummow J citing White Industries Aust Ltd v Assistant Commissioner of Taxation 
(2007) 240 ALR 792, 804 [59] and cases there reviewed); Deputy Cmr of Taxation v 
Salcedo [2005] 2 Qd R 232, 235 (Williams JA). See also Bolton Properties Pty Ltd 
v JK Investments (Australia) Pty Ltd [2009] 2 Qd R 202 [2] (Holmes JA), [67]-[68] 
(Daubney J); Draydon v Mikelsons [2009] QSC 420 (de Jersey CJ); Geary v REJV 
Services Pty Ltd [2009] QSC 289, [38] (Cullinane J).
215.  Uniform Civil Procedure Rules 1999 (Qld) rr 292, 293.
216.  Civil Procedure Rules 1998 (UK) r 24.2.
217.  Bolton Properties Pty Ltd v JK Investments (Australia) Pty Ltd [2009] 2 Qd R 
202, [2] (Holmes JA), [67]-[68] (Daubney J) applied in Draydon v Mikelsons [2009] 
QSC 420 (de Jersey CJ); and Geary v REJV Services Pty Ltd [2009] QSC 289, [38] 
(Cullinane J).
218.  Spencer v Commonwealth (2010) 269 ALR 233. For a fuller discussion of 
recent case law in the Federal Court and Queensland, see the ‘Other jurisdictions’ 
section of the ‘Part overview’ of Part 4.4 above.

62  Defendant may apply for summary 
judgment in proceeding

Overview

Section 62 enables a defendant to apply to the court for 
summary judgment on the ground that a plaintiff’s claim, 
or part thereof, has no real prospect of success.

Legislative history

Historically, in Victoria, for applications by a defendant, 
rule 23.03 of the Supreme Court (General Civil 
Procedure) Rules 2005 and County Court Civil Procedure 
Rules 2008 has provided:

On application by a defendant who has filed 
an appearance, the Court at any time may give 
judgment for that defendant against the plaintiff if the 
defendant has a good defence on the merits.

That is, on a summary judgment application brought by 
a defendant, they must show by evidence that they have 
a complete defence on the merits to the claim brought 
by the plaintiff. This differs from the test set out under 
the Supreme and County Court Rules for a summary 
judgment application brought by a plaintiff.

In the Magistrates’ Court, only plaintiffs have been able 
to obtain judgment against a defendant. There has 
been no corresponding procedure for application by 
a defendant.219

See Supreme Court (General Civil Procedure) Rules 
2005 and County Court Civil Procedure Rules 2008, 
rule 23.03.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Section 62 makes it clear for the first time in Victoria in 
each of the three courts that:

•	 both plaintiffs and defendants may obtain 
summary judgment

•	 the rules are based on the same test of ‘no real 
prospect of success’.

219.  Magistrates’ Court General Civil Procedure Rules 2010 r 22.02; Magistrates’ 
Court Civil Procedure Rules 2009 r 10.08.
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Policy discussion

In Queensland, a defendant can obtain summary 
judgment if they can show that the plaintiff has no real 
prospect of succeeding on the claim.220 Similarly, under 
the Civil Procedure Rules 1998 (England and Wales), the 
court may give summary judgment against a claimant 
on the whole of the claim or on a particular issue if it 
considers that the claimant has no real prospects of 
succeeding on the claim or issue.221

The Federal Court may give judgment for a defendant 
against the plaintiff in relation to the whole or any part of 
the proceeding if the Court is satisfied that the plaintiff 
has no reasonable prospect of successfully prosecuting 
the proceeding or that part of the proceeding.222

In the recent case of Spencer v Commonwealth of 
Australia (2010) 269 ALR 233, French CJ and Gummow 
J said at 243:

Section 31A(2) requires a practical judgment by the 
Federal Court as to whether the applicant has more 
than a “fanciful” prospect of success. That may be 
a judgment of law or of fact, or of mixed law and 
fact. Where there are factual issues capable of being 
disputed and in dispute, summary dismissal should 
not be awarded to the respondent simply because 
the Court has formed the view that the applicant is 
unlikely to succeed on the factual issue.

For further discussion of the ‘no real prospect of 
success’ test, see the ‘Policy discussion’ of section 61.

63  Summary judgment if no real prospect 
of success

Overview

Section 63 enables a court to give summary judgment 
if it is satisfied that a claim, a defence or a counterclaim 
(or part of the claim, defence or counterclaim) has no real 
prospect of success. This may occur on the application 
of a party or on the court’s own motion.

Legislative history

Historically, the courts have not had an explicit power to 
initiate a summary judgment procedure; it has been a 
matter for the parties.

Supreme Court (General Civil Procedure) Rules 2005 and 
County Court Civil Procedure Rules 2008, order 22 and 
rule 23.03; Magistrates’ Court General Civil Procedure 
Rules 2010, order 22; Magistrates’ Court Civil Procedure 
Rules 2009, part 3 of order 10 (rules 10.07 – 10.19).

Relevant rules/Regulations/Forms

None applicable.

220.  Uniform Civil Procedure Rules 1999 (Qld) r 293.
221.  Rule 24.2.
222.  Federal Court of Australia Act 1976 (Cth) s 31A(2).

Analysis of section

Section 63 sets out the courts’ substantive power to give 
summary judgment on an application under section 61 or 
62 or of its own motion.

Only plaintiffs and defendants may apply for summary 
judgment under section 63. Third parties may not. 
Summary disposal of third party claims remain a matter 
regulated by the rules of court, given the complexity of 
such claims.

Policy discussion

In keeping with the case management objectives, the 
court has discretion to initiate the summary judgment 
procedure of its own motion where early disposal of a 
proceeding is appropriate.

The discretion is best understood in the context of the 
legislative scheme as a whole and its purposes:

•	 to reform and modernise the law, practice, procedure 
and processes relating to the resolution of civil 
proceedings and to provide for uniformity across 
the courts

•	 to provide for an overarching purpose; namely to 
facilitate the just, efficient, timely and cost-effective 
resolution of the real issues in dispute.

Section 63 is also particularly important in that it provides 
the court with the discretion to initiate the summary 
judgment procedure itself where one party may be 
unrepresented. For example, section 63 could assist 
self-represented litigants where they do not have the 
necessary expertise or skill to bring a summary judgment 
application. The section may also assist the court and 
parties where it appears that a self-represented litigant’s 
claim or defence has ‘no real prospect of success’.

For further discussion of the ‘no real prospect of 
success’ test, see the ‘Policy discussion’ of section 61.

64  Court may allow a matter to proceed 
to trial

Overview

Section 64 provides that a court may order that a 
civil proceeding proceed to trial if it is satisfied that, 
despite there being no real prospect of success, the 
civil proceeding should not be disposed of summarily 
because:

•	 it is not in the interests of justice to do so

•	 the nature of the dispute is such that only a full hearing 
on the merits of the case is appropriate.
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Legislative history

In Victoria, the relevant court rules provide that a court 
may be satisfied not to give summary judgment where 
“there ought for some other reason be a trial”.223

Supreme Court (General Civil Procedure) Rules 2005 and 
County Court Civil Procedure Rules 2008, rule 22.06(1)
(b); Magistrates’ Court General Civil Procedure Rules 
2010, rule 22.06; Magistrates’ Court Civil Procedure 
Rules 2009 r 10.13(1)(b).

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

This section reserves to the court a residual discretion 
to allow a matter to proceed to trial even if the 
applicable test for summary disposition is satisfied. 
It may be appropriate to hear such a case in certain 
circumstances. A test case or case involving matters of 
public importance may fall into this category.

Policy discussion

There is a positive requirement in Queensland that the 
court only give summary judgment where it is satisfied 
that “there is no need for a trial of the claim or the part of 
the claim”.224

In the United Kingdom, Lord Woolf’s Access to Justice 
– Final Report proposed giving the court a residual 
discretion to allow a case to continue if there is a reason 
for the matter to proceed to trial. This would allow for 
a full hearing of the matter, for example, in cases of 
public interest. As in Queensland, rule 24.2(b) of the Civil 
Procedure Rules 1998 (England and Wales) contains a 
positive requirement that the court only give summary 
judgment if “there is no other compelling reason why the 
case or issue should be disposed of at a trial”.

On the other hand, the Law Reform Commission 
of Western Australia did not support this discretion 
being retained.225

The Victorian Law Reform Commission recommended 
on balance that the discretion be retained.226 There may 
be many situations where there is utility in allowing a 
matter to proceed to trial, even though it may not appear, 
at that time, that a claim or defence has sufficient merit. 
For example, in test cases, public interest litigation or 
in other situations an adjudication of the issue(s) may 
provide guidance to other persons with similar claims 
or defences.

223.  Supreme Court (General Civil Procedure) Rules 2005 and County Court Civil 
Procedure Rules 2008 r 22.06(1)(b); Magistrates’ Court General Civil Procedure 
Rules 2010 r 22.06; Magistrates’ Court Civil Procedure Rules 2009 r 10.13(1)(b).
224.  Uniform Civil Procedure Rules 1999 (Qld) rr 292(2)(b), 293(2)(b).
225.  Law Reform Commission of Western Australia, Review of the Criminal and Civil 
Justice System of Western Australia Final Report, Report No. 92 (1999), 113 [14.13].
226.  VLRC Report, above n 4, 358.

As the Commission proposed that the categories of 
cases that are excluded from summary disposition be 
abolished, retaining this discretion provides an important 
safeguard. It is also an important safeguard for use in 
matters where one party may be unrepresented and the 
process may be used in an oppressive way by a more 
well-resourced or powerful party.

65 Interaction with rules of court

Overview

Section 65 provides that the powers of a court under 
this part are in addition to, and do not derogate from, 
any powers a court has under rules of court in relation to 
summary disposal of any civil proceeding.

Legislative history

Supreme Court (General Civil Procedure) Rules 2005 and 
County Court Civil Procedure Rules 2008, order 22 and 
rule 23.03; Magistrates’ Court General Civil Procedure 
Rules 2010, order 22; Magistrates’ Court Civil Procedure 
Rules 2009, order 10 part 3.

Relevant rules/Regulations/Forms

It is anticipated that the rules of court will continue to set 
out the detailed procedural requirements of summary 
judgment applications. For example, the rules will 
continue to set out the form of application for summary 
judgment and the rules for the hearing and assessment 
of damages. The rules will continue to provide for 
summary disposal of third party claims and defences.

Analysis of section

See ‘Overview’ above.
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Chapter 5 
Appropriate Dispute 

Resolution
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Chapter overview
Chapter 5 sets out the appropriate dispute resolution 
provisions of the Act. It contains four sections, which 
provide for:

•	 the courts’ power to order that a proceeding, or part 
thereof, be referred to appropriate dispute resolution

•	 the admissibility of evidence of things said and done in 
judicial resolution conferences

•	 protection of conduct of judicial officers 
performing duties in connection with any judicial 
resolution conference

•	 interaction with other Acts and rules of court.

Relevant rules/Regulations/Forms

The following court rules set out the procedural 
requirements relating to various appropriate dispute 
resolution processes:

•	 Supreme Court (General Civil Procedure) Rules 2005, 
order 50, and rule 48.07

•	 County Court Civil Procedure Rules 2008, order 50, 
and rule 48.12

•	 Magistrates’ Court General Civil Procedure Rules 
2010, order 50.

Order 72A of the Federal Court Rules 1979 (Cth) sets out 
the procedural rules for referral under section 54A of the 
Federal Court of Australia Act 1976.

Analysis of chapter

Chapter 5 of the Act builds on the significant work 
done by the Victorian courts and the legal profession 
in developing and embracing appropriate dispute 
resolution. It gives further substance to the overarching 
purpose of the Act set out in section 7, which is to 
facilitate the just, efficient, timely and cost-effective 
resolution of the real issues in dispute in a civil 
proceeding, and which identifies appropriate dispute 
resolution as a means of achieving that purpose. The 
provisions of chapter 5 must also be understood in the 
context of:

•	 the paramount duty to the court to further the 
administration of justice in relation to any civil 
proceeding in which that person is involved, including 
but not limited to any appropriate dispute resolution 
undertaken in that proceeding: section 16(c)

•	 the overarching obligation to use reasonable 
endeavours to resolve a dispute by agreement 
including, if appropriate, by appropriate dispute 
resolution, unless it is not in the interests of justice 
to do so or the dispute is of such a nature that only 
judicial determination is appropriate: section 22

•	 the overarching obligation to ensure costs are 
reasonable and proportionate: section 24.

The provisions of chapter 5 are facilitative and 
complement the Courts Legislation Amendment (Judicial 
Resolution Conference) Act 2009. The courts already 
have power under their rules and legislation to make 
orders of this kind. However, the purpose of chapter 
5 and the extensive definition of appropriate dispute 
resolution contained in the Act is to encourage the courts 
to make more use of the variety of appropriate dispute 
resolution processes that are available to litigants for 
resolving their disputes and to refer proceedings to the 
most suitable appropriate dispute resolution process.

By the introduction of these provisions, the courts are 
encouraged to marshal, develop and utilise as many of 
the recommended appropriate dispute resolution options 
as are appropriate to their jurisdiction, noting that the list 
of appropriate dispute resolution processes in section 3 
is not exhaustive.

Policy discussion

The Commission’s recommendations

Despite the courts’ commitment to mediation, as 
evidenced in the many measures adopted by the 
respective Victorian courts to date, the Commission 
concluded that there were opportunities for its more 
frequent use, combined with a need to give courts more 
extensive appropriate dispute resolution options.227 
This would assist the courts to manage more efficiently 
and effectively the diverse range of disputes they are 
called on to resolve, as well as enhance the capacity 
of the courts to order non-binding appropriate dispute 
resolution, with or without the parties’ consent. 
The Commission’s view was that the extension and 
enhancement of appropriate dispute resolution would 
go some way towards solving, or at least alleviating, 
the present difficulties associated with the civil justice 
system, such as delay and expense.228

227.  VLRC Report, above n 4, ch 4.
228.  VLRC Report, above n 4, 281.

Chapter 5 – Appropriate Dispute 
Resolution
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The Commission specifically recommended that the 
following processes be made available:

•	 early neutral evaluation

•	 case appraisal

•	 mini trial/case presentation

•	 the appointment of special masters

•	 a formal process of court-annexed arbitration in the 
Supreme and County Courts

•	 greater use of special referees to assist the court in the 
determination of issues or proceedings

•	 conciliation

•	 conferencing

•	 hybrid appropriate dispute resolution processes.229

In accordance with the Commission’s recommendation, 
the Civil Procedure Act 2010 adopts a broad, inclusive 
definition of appropriate dispute resolution.

Supreme Court

Appropriate dispute resolution, and more particularly 
mediation, has been a feature of civil litigation in the 
Supreme Court for some time.

On 4 March 2008, the Supreme Court opened a 
Mediation Centre providing facilities for the expanded use 
of mediation by associate judges.

The Court has also moved towards the use of other 
ADR mechanisms:

•	 In 2009 the Commercial Court issued a Notice to 
the Profession setting out the Pilot Process for Early 
Neutral Evaluation as well as a general Notice to the 
Profession regarding the approach to ADR in the 
Commercial Court

•	 The Technology Engineering and Construction List 
Practice Note No. 2 of 2009 includes the use of special 
referees and assessors as options in addition to more 
conventional appropriate dispute resolution

•	 With the creation of the Costs Court in 2010 
rule amendments were introduced to allow for a 
procedure of assessment without appearance (new 
part 8 of order 63) and mediation by costs registrars 
(Supreme Court (General Civil Procedure) Rules 2005 
rule 50.07.2).230

229.  VLRC Report, above n 4, 284.
230.  See also para 15 of the Supreme Court, Practice Note No. 7 of 2010 – 
Costs Court which provides that: “The Rules of Court, in particular Order 63 of the 
Supreme Court (General Civil Procedure) Rules 2005, have been amended from 
31 December 2009 to facilitate taxation of costs in the Costs Court (see Supreme 
Court (Costs Court Amendments) Rules 2009). Two noteworthy amendments are 
the inclusion of a rule to enable an assessment of costs in appropriate matters 
without appearance (and the provision of an objection to the assessment if required 
by a party) (New Part 8 of Order 63) and mediation of appropriate costs matters by 
costs registrars (Rule 50.07.2)”.

For a summary of the Supreme Court’s appropriate 
dispute resolution initiatives in the last financial year, 
see the Supreme Court’s 2009-10 Annual Report, 
pages 46-7 and the ‘Report of the Associate Judges’ at 
page 42.

Further information about judge-led appropriate dispute 
resolution is provided below in the discussion under 
judicial resolution conferences.

County Court

Division 6 of part II of the County Court Act 1958 sets 
out that court’s powers with respect to arbitration, 
mediation, and reference for inquiry. Specifically, section 
47A provides that subject to and in accordance with the 
rules, the court may, with or without the consent of the 
parties, refer the whole or any part of a civil proceeding 
to mediation or arbitration.

In the County Court, mediation and case conferences 
are routinely ordered in the context of disputes, and 
parties are expected to participate in appropriate 
dispute resolution processes. Standard orders 
timetabling matters for trial in most civil and commercial 
trials also include orders for pre-trial mediation by 
private mediators.

Judge-led ADR was introduced as part of a series of 
major changes to the processes in the County Court’s 
civil jurisdiction in 2007.231 As stated in the County 
Court’s Annual Report 2008-09, the objective of these 
changes was to achieve low cost, expeditious resolution 
of cases consistent with the demands of justice. The 
changes involved:

•	 timetabling of cases to trial as quickly as possible

•	 minimising the number of appearances in Court prior 
to trial

•	 encouraging the parties to cooperate in the exchange 
of information prior to hearing

•	 discouraging disputes concerning discovery and 
interrogatories

•	 standardising orders timetabling matters for trial in 
most civil and commercial trials and including orders 
for mediation (by private mediators) to be conducted 
prior to trial

•	 the introduction of judge-led ADR.

231.  County Court, Annual Report 2008-09, 10.
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Judge-led ADR is in the form of case conferences. 
These are conducted by judges in commercial cases, 
testator family maintenance claims and de facto property 
disputes. As stated in the report:

The conferences last an hour or two, or up to a full 
day, depending on the type of case. The conferences 
involve discussions between the judge and the 
lawyers (and their clients) in open court about the 
issues raised of fact and law. Settlements were 
reached in over 60% of cases. Even when settlement 
is not achieved, the case conference helps define the 
disputed issues and the court is well placed to give 
directions to ensure speedy resolution.232

In 2008-9, ADR processes were trialled in 100 cases 
across a broad range of civil proceedings, including 
general commercial cases, family property cases, and 
forty workers’ serious injury applications.

Judicial settlement conferences were conducted 
intensively over three weeks in May 2009 by five 
specialist judges. There was a settlement rate of:

•	 37% in the serious injury settlement conference pilot

•	 22% in general commercial cases

•	 43% in family property cases233

During 2008-09, the civil case management measures 
introduced in 2007 continued to be used:

•	 From 1 January to 30 June 2009, about 1,533 
damages cases and 933 commercial cases were 
finalised at Melbourne. Only 2% of cases proceeded to 
trial. The large majority of cases settled prior to trial.

•	 The Court has also been able to refer appropriate 
cases from the banking and finance division for 
financial counselling pursuant to its financial counselling 
pilot introduced on 1 September 2008.234

Magistrates’ Court

Appropriate dispute resolution is a significant feature 
of the Magistrates’ Court’s business. The Court refers 
almost all matters to either a pre-hearing conference 
or mediation, pursuant to sections 107 and 108 of the 
Magistrates’ Court Act 1989.

A magistrate or a registrar may refer a civil proceeding or 
part of a civil proceeding for a pre-hearing conference to 
be conducted by a magistrate or registrar.235 All parties 
are required to attend the conference personally,236 
together with their legal practitioner if they have one.237 A 
person who has the authority to decide whether or not to 
settle the dispute must also be present.238

232.  County Court, Annual Report 2008-09, 10.
233.  County Court, Annual Report 2008-09, 10.
234.  County Court, Annual Report 2008-09, 11.
235.  Magistrates’ Court Act 1989 s 107(1); Magistrates’ Court General Civil 
Procedure Rules 2010 r 50.01.
236.  Magistrates’ Court General Civil Procedure Rules 2010 r 50.02(2)(a).
237.  Magistrates’ Court General Civil Procedure Rules 2010 r 50.02(2)(b).
238.  Magistrates’ Court General Civil Procedure Rules 2010 r 50.02(4).

Mediation became a viable form of dispute resolution in 
the Court when section 108(1) was amended in 2005 
to enable the Court to refer a proceeding to mediation 
without the consent of the parties. There are the same 
requirements concerning attendance that apply to pre-
hearing conferences, with the same consequences for 
failure to do so.239

Pre-issue mediation

In 2005, the Chief Magistrate issued a practice direction 
which dealt with pre-issue mediation.240 The Practice 
Direction states:

The Magistrates’ Court is concerned to limit as far 
as practicable the cost and delay involved in the 
resolution of civil disputes. The Court wishes to 
encourage the parties to potential litigation to engage 
in mediation of their dispute before proceedings are 
commenced and will fast track any case which is not 
successfully resolved by the mediation.241

Where the parties mediate their dispute without reaching 
a resolution and proceedings are issued, then the Court 
will, upon notification: not refer the proceeding to a 
pre-hearing conference or a further mediation unless 
all of the parties request that it do so; at the request of 
the parties, list the proceeding for a final hearing at the 
earliest available date for a case of the length of duration 
estimated by them; and ensure that the proceeding is 
reached by giving it priority over all other proceedings 
listed for trial apart from part-heard proceedings.242

Mediation pilot program

The mediation pilot program started at the Magistrates’ 
Court at Broadmeadows in 2007.243 Initially, it was 
confined to defended claims under $10,000 and any 
claims under the Associations Incorporations Act 1981. 
Its distinguishing features were:

•	 the claims were referred to mediation without the 
consent of the parties. Their consent was not sought

•	 the disputes would be mediated within four weeks of 
the filing of the notice of defence

•	 the mediations would take place in the court house 
during court hours

•	 the mediators would be provided by the Dispute 
Settlement Centre. Generally, they would be legally 
trained and often be retired magistrates. Four retired 
magistrates are now part of the scheme

239.  Magistrates’ Court General Civil Procedure Rules 2010 O 50 Part 2 – Mediation.
240.  Magistrates’ Court, Practice Direction No. 13 of 2004 – Pre-issue Mediation, 
21 December 2004.
241.  Magistrates’ Court, Practice Direction No. 13 of 2004 – Pre-issue Mediation, 
21 December 2004, 1.
242.  Magistrates’ Court, Practice Direction No. 13 of 2004 – Pre-issue Mediation, 
21 December 2004.
243.  See Magistrates’ Court, Mediation Pilot at Broadmeadows, Sunshine, 
Werribee and Latrobe Valley Magistrates’ Courts <http://www.magistratescourt.vic.
gov.au/wps/wcm/connect/Magistrates+Court/Home/Civil+and+Money+Matters/
Procedural+Information/MAGISTRATES+-+Mediation+Pilot+-+Broadmeadows+Sun
shine+Werribee+Latrobe+Valley>.
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•	 both the venue and the mediators would be provided 
at no cost to the parties

•	 the Dispute Settlement Centre would provide an 
intake officer.

The program commenced on 1 October 2007. 
Its success has encouraged the expansion of the 
program by raising the monetary limit to $40,000 at 
Broadmeadows and commencing the program at the 
Sunshine, Werribee and Latrobe Valley Magistrates’ 
Courts in the latter part of 2009.244

Judicial appropriate dispute resolution

At present, there are two forms of judicial appropriate 
dispute resolution conducted at the Magistrates’ Court 
– the contest mention in criminal proceedings; and 
mediations conducted by judicial registrars. The office 
of judicial registrar was introduced into the Magistrates’ 
Court in 2005. The judicial registrars deal with matters 
including infringement applications, licence restoration 
prosecutions, certain council prosecutions, certain traffic 
prosecutions, Department of Infrastructure prosecutions 
and returns of property seized under warrant.245

Neighbourhood Justice Centre

The Neighbourhood Justice Centre is a division of the 
Magistrates’ Court, based in Collingwood.246 The Centre 
deals with criminal and civil matters. With civil disputes, 
it has the VCAT jurisdiction in relation to small claims 
(i.e. claims for less than $10,000). Almost always, these 
disputes are referred to mediation with the consent of 
the parties.

Single List of External Mediators

In addition to the above initiatives, the Court has decided 
to create a single list of external mediators (SLEM) 
from which the Court or parties might draw to make 
referrals under section 108(1) of the Magistrates’ Court 
Act 1989. The SLEM will be in respect of appropriate 
civil proceedings in the Court in which the sum claimed 
exceeds $30,000. Further details of the scheme can be 
obtained from the Magistrates’ Court.

The profession’s commitment to appropriate 
dispute resolution

On 30 April 2009, the Victorian Bar released its 
Alternative Dispute Resolution (ADR) Commitment which 
provides that the Victorian Bar Council has for many 
years recognised, and will continue to recognise, that:

•	 many disputes can be resolved through a process 
other than traditional litigation in court

•	 the use of ADR processes can produce effective and 
economical outcomes for clients

244.  Magistrates’ Court, Mediation Pilot at Broadmeadows, Sunshine, Werribee 
and Latrobe Valley Magistrates’ Courts <http://www.magistratescourt.vic.gov.
au/wps/wcm/connect/Magistrates+Court/Home/Civil+and+Money+Matters/
Procedural+Information/MAGISTRATES+-+Mediation+Pilot+-+Broadmeadows+Sun
shine+Werribee+Latrobe+Valley>.
245.  Magistrates’ Court, Annual Report, 2008-9, 37.
246.  Neighbourhood Justice Centre, <http://www.neighbourhoodjustice.vic.gov.
au/site/page.cfm>.

•	 the use of ADR can ease the burden on the traditional 
system of dispute resolution by courts and in particular 
reduce court waiting lists

•	 it is an important aspect of legal service to the 
community to promote, where appropriate, the use of 
ADR techniques in the resolution of disputes.

The Victorian Bar Council also recorded that it has for 
many years been committed to, and will continue to be 
committed to, actively supporting ADR and the use of 
ADR techniques by its members where appropriate. In 
particular, it will train its members in ADR techniques, 
promote the use of ADR techniques and maintain a 
registry of ADR-accredited barristers.

On 23 November 2009, the Law Institute of 
Victoria announced its Appropriate Dispute 
Resolution Commitment, which replicated the Bar 
Council’s statement.247

66  Court may order proceeding to appropriate 
dispute resolution

Overview

Section 66 enables the court to order the whole or 
any part of a proceeding to be referred to appropriate 
dispute resolution. This may occur at any stage in a 
civil proceeding.

Subsection (2) enables such an order to be made without 
the consent of the parties if the type of appropriate 
dispute resolution that the civil proceeding (or part 
thereof) is referred to is not arbitration, reference to a 
special referee, expert determination or any other type of 
appropriate dispute resolution which results, directly or 
indirectly, in a binding outcome.

Legislative history

All Victorian courts have long had the power to refer 
parties to mediation, with or without their consent: 
Supreme Court (General Civil Procedure) Rules 2005, 
rules 50.07, 50.07.1 (mediation by Associate Judges); 
County Court Act 1958, section 47A; and Magistrates’ 
Court Act 1989, section 108.

Relevant rules/Regulations/Forms

Supreme Court (General Civil Procedure) Rules 2005, 
rules 50.07, 50.07.1 (mediation), 50.08 (arbitration), 
48.07 (pre-trial conference), 50.01 (special referee), 
Supreme Court Act 1986 section 77 (assessors).

County Court Civil Procedure Rules 2008, rules 50.07 
(mediation), 50.08 (arbitration), 48.12 (pre-trial 
conference), 50.01 (special referee).

247.  Law Institute of Victoria, Appropriate Dispute Resolution Commitment (23 
November 2009) <http://www.liv.asn.au/PDF/About/Governance/2010LIVAppropria
teDisputeResolutionCommitment>.



80   |    Civil Procedure Act 2010 – Legislative Guide

Magistrates’ Court General Civil Procedure Rules 2010, 
rules 50.04 (mediation), 50.01 (pre-hearing conferences).

Federal Court Rules 1979 (Cth), order 72 rule 1A 
(mediation, arbitration or alternative dispute resolution 
process procedure), order 72A (special referee), order 
34A(3)(2a) (conference of expert witnesses).

Analysis of section

Section 66 enhances the capacity of the courts to require 
parties to participate in appropriate dispute resolution, 
with or without their consent.

As stated in the Explanatory Memorandum:

Subclause (2) enables such an order to be made 
without the consent of the parties if the type 
of appropriate dispute resolution that the civil 
proceeding (or part thereof) is referred to is not 
arbitration, reference to a special referee, expert 
determination or any other type of appropriate 
dispute resolution which results, directly or indirectly, 
in a binding outcome.

This is consistent with section 24 of the Charter of 
Human Rights and Responsibilities, which provides 
for the right to a fair hearing.

It is intended that the meaning of “any other type of 
appropriate dispute resolution which results, directly 
or indirectly, in a binding outcome” will be interpreted 
to preclude a court from referring a proceeding 
to any appropriate dispute resolution which may 
determine the rights of a party without agreement.

Reference to a special referee is an example of 
appropriate dispute resolution which may be 
indirectly binding. Negotiation focused appropriate 
dispute resolution such as mediation, which 
does not determine any rights of a party without 
agreement, does not fall within subclause (2). 
Accordingly, the court will normally have the power to 
refer a proceeding to appropriate dispute resolution 
such as mediation, early neutral evaluation, judicial 
resolution conference, settlement conference 
and conciliation.248

For a more detailed discussion of the distinction between 
binding (or determinative) appropriate dispute resolution 
and non-binding (or non-determinative) appropriate 
dispute resolution, see ‘Policy discussion’, below.

248.  Explanatory Memorandum, Civil Procedure Bill 2010, 25-6.

The different types of non-determinative appropriate 
dispute resolution processes to which the courts may 
compulsorily refer parties under section 66 include:

•	 mediation

•	 early non-binding neutral evaluation249

•	 case appraisal.

Policy discussion

Appropriate dispute resolution processes can be 
distinguished between those that:

•	 result in a final decision which, while not made by 
the court, nevertheless binds the parties, such as 
arbitration (described interchangeably as determinative 
or binding appropriate dispute resolution)

•	 seek to achieve a private negotiated agreement 
(non-determinative or non-binding appropriate 
dispute resolution).

Non-determinative processes may be characterised 
as facilitative or advisory, but do not result in a binding 
outcome, unless the parties agree that any outcome 
will bind them. If a settlement is reached, the parties 
may return to the court for final orders to determine any 
proceedings issued in respect of the resolved dispute. 
On occasion, deviations from this general position may 
occur, for example, parties may agree in advance to be 
bound by the decision of a neutral evaluator. However, 
the following processes are considered generally to 
be non-determinative: mediation, neutral evaluation, 
case appraisal, conciliation, conferencing, non-binding 
arbitration and mini-trials.

Determinative appropriate dispute resolution processes 
result in a binding determination. This determination 
replaces a judicial determination. The outcome may only 
be challenged by way of an appeal, and appeal rights 
may be limited by legislation, as is the case under the 
Commercial Arbitration Act 1984. Arbitration, as well as 
some forms of combined appropriate dispute resolution, 
are the most common types of determinative appropriate 
dispute resolution.

249.  On 4 August 2009, the Supreme Court published Notice to the Profession 
10/2009 – Early Neutral Evaluation: Pilot Process. The Notice provides that 
the parties to a proceeding in the Commercial Court seeking to have a without 
prejudice, confidential and non-binding early neutral evaluation (“evaluation”) of 
the dispute or of one or more issues in the proceeding should seek a direction 
from the List Judge that the matter be referred for evaluation. The parties must 
each provide to the List Judge a written statement identifying precisely the matter 
sought to be referred and recording its consent to the procedure. The Magistrates’ 
Court has announced an Early Neutral Evaluation Pilot Program: see Magistrates’ 
Court, Practice Direction 4 of 2010 – Early Neutral Evaluation Pilot Programme, 
12 October 2010.
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All Victorian courts have the power to refer matters to 
mediation without the parties’ consent.250 The Supreme 
Court can also order mediation by an associate judge 
without the parties’ consent.251 The Commission noted 
that, in its consultations, “[t]here was considerable 
support for compulsory referral to mediation in the 
submissions”.252 The Commission also cited a number 
of other jurisdictions that empower their respective 
courts to refer parties to appropriate dispute resolution 
processes without their consent.253

The Commission concluded that the courts should 
be empowered to compulsorily refer parties to non-
binding appropriate dispute resolution, including 
early neutral evaluation, case appraisal, conciliation 
and conferencing.254

Charter of Human Rights and Responsibilities Act 2006

The Statement of Compatibility for the Civil Procedure Bill 
states in relation to section 66:

Power to order attendance at appropriate 
dispute resolution

The implied right to access the courts is also 
engaged by the power to order attendance at non-
binding appropriate dispute resolution (cl 66(1)). 
Although the power only applies to non-binding 
processes, and therefore parties retain their ultimate 
ability to access the courts, it may be argued that 
such a requirement restricts access to the courts, 
especially for impecunious parties, and particularly 
if it results in unnecessary costs and delay (see 
Halsey v. Milton Keynes General NHS Trust [2004] 
EWCA Civ 576 at [9] (Dyson LJ).

However, I am of the view that, as the power is 
discretionary, and as the court is obliged to apply the 
power consistently with the right, there is no risk of 
its being used in a manner that limits the right.

Therefore I am of the view that the proposal to 
allow courts to order attendance at non-binding 
appropriate dispute resolution without consent does 
not limit the implied right to access the courts.255

250.  Supreme Court (General Civil Procedure) Rules 2005; County Court Civil 
Procedure Rules 2008 r 50.07; County Court Act 1958 s 47A; Magistrates’ Court 
Act 1989 s 108(1).
251.  Supreme Court (General Civil Procedure) Rules 2005 r 50.07.1.
252.  VLRC Report, above n 4, 259.
253.  In Australia: Federal Court of Australia Act 1976 (Cth) s 53A; Federal 
Magistrates’ Act 1999 (Cth) s 34; Civil Procedure Act 2005 (NSW) s 26; Retail 
Leases Act 1994 (NSW) pt 8 div 2 and s 68(1); Magistrates’ Court Act 1991 (SA) 
s 27(1); District Court Act 1991 (SA) s 32(1); Supreme Court Act 1935 (SA) s 65; 
Supreme Court Rules 2000 (Tas) r 518; District Court of Queensland Act 1967 (Qld) 
ss 97-98; Supreme Court of Queensland Act 1991 (Qld) ss 102-103; District Court 
Rules 2005 (WA) rr 39-40; Court Procedure Rules 2006 (ACT) r 1179; Victorian 
Civil and Administrative Tribunal Act 1998 s 88; Retail Leases Act 2003 pt 10 and 
s 87(1); Consumer, Trader and Tenancy Tribunal Act 2001 (NSW) s 59(1); and 
Administrative Appeals Tribunal Act 1975 (Cth) ss 34A, 3. For legislation from United 
States, United Kingdom, Canada and Norway, see VLRC Report, above n 4, 260-1.
254.  VLRC Report, above n 4, 264.
255.  Victoria, Parliamentary Debates, Legislative Assembly, 24 June 2010, 2606 
(Rob Hulls, Attorney-General).

67  Evidence of things said and done in 
appropriate dispute resolution which is 
judicial resolution conference

Overview

Section 67 provides for the confidentiality of anything 
said or done in judicial resolution conferences, subject 
to an order of the court having regard to the interests of 
justice and fairness.

Legislative history

In 2009, the Courts Legislation Amendment (Judicial 
Resolution Conference) Act 2009 was enacted to clarify 
that judicial immunity applies to judges, associate judges 
and magistrates when carrying out judicial resolution 
conferences, and to further provide for the conduct 
of those processes by judges, associate judges and 
magistrates. That Act inserted division 3A of part 2 into 
the Supreme Court Act 1986, division 4 of part II into the 
County Court Act 1958, and division 3B of part 5 into the 
Magistrates’ Court Act 1989.

Sections 67 and 68 effectively replace those divisions, 
but extend their application to judicial registrars.256

Relevant rules/Regulations/Forms

At present, there are no court rules, regulations or forms 
that relate to judicial resolution conferences.

However, as noted below under ‘Policy discussion’, 
the rules of court make provision for some appropriate 
dispute resolution to be led by judicial officers: Supreme 
Court (General Civil Procedure) Rules 2005, rule 50.07.1; 
Supreme Court, Court of Appeal Practice Statement 
No. 1 of 2006, August 2006; County Court, Practice 
Note No. 5 of 2007 – Operation & Management of the 
Business, Commercial & Miscellaneous Divisions – 
(Melbourne Registry), 2007, 23.

In the Federal Court, see Federal Court Rules 1979 
(Cth), order 72 rule 3 which provides that if a judge of the 
Court undertakes a mediation, the judge may give any 
directions with respect to the conduct of the mediation 
that the judge thinks fit. See also order 72A regarding 
referral by the court to referee.

256.  See part 6.3 of the Civil Procedure Act 2010 (Consequential Amendments to 
Other Acts).
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Analysis of section

Section 67 contains a number of features:

•	 it applies in circumstances where the court refers a 
proceeding to a judicial resolution conference

•	 it provides that at the hearing of the proceeding, 
evidence of anything said or done by any person during 
the judicial resolution conference is not admissible

•	 it provides that the court retains a discretion to order 
that evidence of anything said or done by any person 
during the judicial resolution conference is admissible 
at the hearing

•	 it provides that if the court proposes to exercise its 
discretion, that power is to be exercised having regard 
to the interests of justice and fairness.

Policy discussion

The Commission’s recommendations

The Commission recommended that court-led mediation 
be encouraged.257

The Commission recommended that if a judge 
had conducted a mediation that failed to resolve 
the matter, there should be a presumption against 
that judge presiding over the hearing of the matter, 
unless the parties consented to the contrary.258 It also 
recommended that there be educational programs and 
training for the judiciary and legal profession regarding 
court-conducted mediation.259

Judicial resolution conferences

The definition of ‘judicial resolution conference’, set out in 
section 3 of the Act, mirrors the definition that was given 
to that expression in the Courts Legislation Amendment 
(Judicial Resolution Conference) Act 2009. Both define 
‘judicial resolution conference’ as a resolution process 
presided over by a judge of the respective court or 
an associate judge for the purposes of negotiating a 
settlement of a dispute including, but not limited to:

•	 mediation, whether or not referred to that person in 
accordance with the rules of the respective courts

•	 early neutral evaluation

•	 settlement conference

•	 conciliation.

The only difference between the two provisions is that the 
new definition under the Civil Procedure Act 2010 applies 
not only to judges, associate judges and magistrates but 
also to judicial registrars.

The definition clarifies that the term ‘judicial resolution 
conference’ only applies to non-determinative 
appropriate dispute resolution processes presided 
over by certain judicial officers, or magistrates, of the 
respective court.

257.  VLRC Report, above n 4, 21.
258.  VLRC Report, above n 4, 21.
259.  VLRC Report, above n 4, 21.

It is anticipated that sections 67 and 68 of the Civil 
Procedure Act 2010 will empower the courts to make 
more use of judge-led dispute resolution, a process 
in which a judicial officer assists the parties to resolve 
their dispute, as well as other forms of appropriate 
dispute resolution. In judge-led dispute resolution, the 
judicial officer’s authority, knowledge and experience 
can help parties identify the real issues at stake, enter 
into serious negotiations to resolve the dispute, and gain 
an insight into how the case might resolve if mediation 
is unsuccessful.

The Commission noted the following perceived benefits 
of court-conducted mediation in its Report:

•	 the involvement of court officers in mediation being 
likely to improve the chances of settlement

•	 judicial officers being able to assist lawyers to manage 
difficult clients with unreasonable expectations

•	 the opportunity for parties to arrive at their own 
settlement and to “fashion a more creative resolution 
than a judge could do at trial”

•	 the opportunity to obtain advice on a range of issues 
such as the likely trial date, the possible costs of 
trial and what further directions might be needed for 
trial preparation

•	 court officers conducting mediations being able to 
clarify and resolve preliminary issues

•	 judicial skills including observation, patience and legal 
knowledge making judicial officers well equipped for 
settlement discussions as well as determinations.260

Discretion to admit evidence

Section 67 of the Act provides the courts with discretion 
to admit evidence of things said or done in a judicial 
resolution conference, by providing that “no evidence 
shall be admitted at the hearing ... of anything said or 
done ... in ... the judicial resolution conference unless the 
court otherwise orders, having regard to the interests of 
justice and fairness” (emphasis added).

This differs from section 131(1) of the Evidence Act 2008, 
which provides for the inadmissibility of other forms of 
settlement negotiations. Unlike section 67, the Evidence 
Act 2008 does not provide the courts with a general 
discretion to admit evidence, though section 131(2) sets 
out a number of circumstances in which section 131(1) 
does not apply, including where there is agreement 
between the parties, where the communication is relevant 
to determining liability for costs and cases of fraud.261

260.  D Spencer, ‘Judicial Mediators: Is the Time Right? Part II’ (2006) 17 
Australasian Dispute Resolution Journal 189, 196; Consultation with Norwegian 
judges (17 October 2007); Submission CP 33 (Victorian Bar) to the Commission; 
P Bowal, ‘The New Ontario Judicial Alternative Dispute Resolution Model’ (1995) 
34 Alberta Law Review 206, 209; Crown Counsel, Review of Office of Master 
and Costs Office Issues Paper, Department of Justice, Victoria (2006), 19-20; 
Submission CP 22 (Mental Health Legal Centre) to the Commission; A Cannon, 
‘What is the Proper Role of Judicial Officers in ADR?’ (2002) 13(4) Australasian 
Dispute Resolution Journal 253, 261. See Evidence Act 2008 s 131(2)(a) and (h), all 
cited in the VLRC Report, above n 4, 252.
261.  See Evidence Act 2008 s 131(2)(a) and (h).
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When might the discretion in section 67 be exercised 
to allow a thing said or done in a judicial resolution 
conference to be adduced in evidence at the hearing? 
The only limitation in section 67 is that it must be 
exercised in the interests of justice and fairness. Further, 
the usual principles around the exercise of judicial 
discretion will apply. The circumstances set out in section 
131(2) of the Evidence Act 2008 may provide a hint as 
to some of the circumstances in which a court may be 
minded to exercise this discretion.

68  Protection of conduct of judicial 
resolution conference

Overview

Section 68 confers immunity on judicial officers in relation 
to judicial resolution conferences.

Without limiting section 16 of the Evidence Act 2008, 
a judicial officer is not compellable to give evidence in 
any proceeding, whether civil or criminal, of anything 
said or done or arising from the conduct of a judicial 
resolution conference.

Legislative history

For the historical and current position in Victorian courts 
regarding appropriate dispute resolution led by judicial 
officers generally, and judicial resolution conferences 
specifically, see section 67, above.

Relevant rules/Regulations/Forms

For the relevant rules, regulations and forms relating 
to appropriate dispute resolution led by judicial officers 
generally, and judicial resolution conferences specifically, 
see section 67, above.

Analysis of section

Section 68 confers on judicial officers carrying out judicial 
resolution conferences the same protections as are 
afforded to special referees, mediators and arbitrators by:

•	 sections 27A of the Supreme Court Act 1986 and 
48C of the County Court Act 1958 which provide that 
a special referee, mediator or arbitrator to whom a 
proceeding, part of a proceeding, or question arising 
in a proceeding is referred under the Rules has, in the 
performance of his or her duties in connection with 
the reference, the same protection and immunity as a 
judge of the Court has in the performance of his or her 
duties as a judge

•	 section 108A of the Magistrates’ Court Act 1989 which 
provides that a mediator to whom a civil proceeding or 
any part of a civil proceeding has been referred has, in 
the performance of his or her duties in connection with 
the reference, the same protection and immunity as a 
judge of the Supreme Court has in the performance of 
his or her duties as a judge.

Section 16 of the Evidence Act 2008 provides that 
a judge in a proceeding is not competent to give 
evidence in that proceeding and that a person who is 
or was a judge in an Australian or overseas proceeding 
is not compellable to give evidence about that 
proceeding unless the court gives leave. This section is 
discussed below.

Policy discussion

For the policy discussion regarding appropriate dispute 
resolution led by judicial officers generally, and judicial 
resolution conferences specifically, see section 67, 
above.

Section 68 confers on judicial officers conducting judicial 
resolution conferences the same immunity that judges 
enjoy. That immunity has a sound policy basis. As Hope 
AJA said in Yeldham v Rajski (1989) 18 NSWLR 48 at 69:

The basis of the immunity of judges from civil 
proceedings in respect of their judicial acts, which 
has been part of the law for centuries, is based on 
high policy which has been put in a number of ways 
but in essence is that the immunity is essential to the 
independence of judges. It is a policy designed to 
protect the citizen and not merely to give protection 
to judges. As it seems to me this policy is as equally 
applicable to criminal proceedings for the acts of 
judges, in the exercise of their judicial functions, as it 
is in respect of civil proceedings. In the course of the 
exercise of their functions, judges often, for example, 
have to decide whether a person is telling the truth 
or lying and to say so in their judgments. If the law 
were that any disgruntled litigant could charge a 
judge with contempt for being wrong and mala fide 
in his conclusion, or in arriving at the conclusion 
without any or any sufficient evidentiary basis, the 
independence required of judges would be greatly 
eroded. I can see no basis for distinguishing this 
situation from the undoubted position in respect 
of civil proceedings and in my opinion the same 
position does apply, and acts or statements by 
judges in the course of exercising their judicial 
functions do not fall within the law of contempt.

By extension then, judicial officers who conduct judicial 
resolution conferences should be free to conduct those 
conferences without the spectre of being pursued in 
litigation. When section 108A262 was introduced into 
the Magistrates Court Act 1989 for the protection of 
mediators,263 the then Attorney-General said that:

[such] immunities are necessary to enable mediators 
and registrars to carry out the duties ... without fear 
of litigation by disgruntled parties.264

262.  “A mediator to whom a civil proceeding or any part of a civil proceeding has 
been referred has, in the performance of his or her duties in connection with the 
reference, the same protection and immunity as a Judge of the Supreme Court has 
in the performance of his or her duties as a Judge”.
263.  By section 35 of the Courts and Tribunals (General Amendment) Act 1996.
264.  Victoria, Parliamentary Debates, Legislative Assembly, 10 October 1996, 503 
(Jan Wade, Attorney-General).
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This same policy reason applies to section 68 of the Civil 
Procedure Act 2010.

In the Federal Court, a provision similar to section 68 has 
been enacted for referees. Section 54B of the Federal 
Court of Australia Act 1976 (Cth) provides that a referee 
has, in inquiring or reporting on a proceeding or question 
referred under section 54A, the same protection and 
immunity as a judge has in performing the functions of 
a judge.

Section 68 is expressed to not limit section 16 of the 
Evidence Act 2008, which provides that:

•	 a judge in a proceeding is not competent to give 
evidence in that proceeding

•	 a person who is or was a judge in an Australian 
or overseas proceeding is not compellable to give 
evidence about that proceeding unless the court 
gives leave.

The Australian Law Reform Commission explained this 
provision as follows:

The proposal introduces a new exception relating 
to judges ... that they be not competent to give 
evidence in a trial in which they are acting as judge ... 
As to the competence of judges ... to give evidence 
about a past trial in which they acted, it is thought 
that the general rule should apply and that they 
should be competent – as at present. There is a risk, 
however, of judges ... being involved unnecessarily 
in proceedings ... The proposal, therefore, adopts 
the practical expedient of requiring an application for 
leave to be made to the judge who is presiding at the 
trial in which it is sought to call the judicial officer to 
give evidence.265

69  Interaction with other Acts and rules 
of court

Overview

Section 69 provides that the powers of a court under this 
chapter are in addition to, and do not derogate from, any 
powers a court has under any other Act or the rules of 
court in relation to appropriate dispute resolution.

Legislative history

Section 69 is new.

Relevant rules/Regulations/Forms

Supreme Court (General Civil Procedure) Rules 2005, 
order 50, and rule 48.07. County Court Civil Procedure 
Rules 2008, order 50, and rule 48.12. Magistrates’ Court 
Civil Procedure Rules 2010, order 50.

265.  Australian Law Reform Commission, Evidence, Report No. 26 (Interim), vol 1, 
para 527.

Analysis of section

As canvassed in the overview to and throughout the 
discussion of chapter 5, the following provisions set 
out the powers of those courts to refer proceedings to 
various types of appropriate dispute resolution:

•	 sections 24A, 24B, 24C and 27A of the Supreme 
Court Act 1986

•	 sections 47A, 47B, 48 and 48C of the County Court 
Act 1958

•	 sections 107, 108, 108A, 108B and 108C of the 
Magistrates’ Court Act 1989.

The relevant court rules are noted under the 
preceding heading.

Chapter 5 adds to and does not derogate from those 
statutory provisions and rules.
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Chapter overview
Chapter 6 deals with general and procedural matters 
under the following three parts:

Part 6.1 Rules of Court and Regulations

Part 6.2 Transitional Provisions

Part 6.3 Consequential Amendments to Other Acts.

The Act commenced on 1 January 2011. The reforms 
which it contains are to be supported by appropriate 
amendments to the rules of court. They also require 
amendments to related Acts, and are subject to 
transitional provisions.

Chapter 6 – General
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Part 6.1 – Rules of Court 
and Regulations

Part overview
Part 6.1 contains two sections, which give the courts an 
inclusive power to make rules of court with respect to 
their practices and procedures. Part 6.1 also establishes 
a power to make regulations, which may be general or 
specific in their operation.

70 Rules of court

Overview

Section 70 provides that without limiting any other power 
to make rules of court, each court retains a power to 
make rules of court in relation to each of the areas 
contained in chapters 2, 4 and 5 of the Act.

Legislative history

Section 70 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

The power given to the courts by section 70 expands 
on the courts’ existing powers to make rules of court 
and those powers are not limited by section 70. Under 
section 70 rules of court may be made with respect to:

•	 the overarching purpose and the overarching 
obligations

•	 specific protocols for civil proceedings including, 
but not limited to, mandatory or voluntary  
pre-litigation processes

•	 discovery

•	 disclosure

•	 appropriate dispute resolution procedures, including 
referral to appropriate dispute resolution with or without 
the consent of the parties

•	 any other matter in respect of which the Act gives 
the court a power to make rules (which includes the 
manner in which certifications under part 4.1 are to 
be made).

Rules with respect to the overarching purpose and 
overarching obligations

The Commission recommended that the courts make 
fuller use of their existing powers to direct the way in 
which civil proceedings are conducted.266 Under section 
70 the courts may make rules in relation to any aspect of 
a civil proceeding that will assist the court to give effect 
to the overarching purpose, or to give guidance to parties 
in their performance of the overarching obligations.

Rules with respect to disclosure and discovery

Section 70 also gives the court power to make rules 
which will advance the overarching purpose in the areas 
of discovery and disclosure.

Rules with respect to appropriate dispute resolution

The courts may make rules which will direct how 
and when parties are expected to consider or attend 
appropriate dispute resolution.

71 Regulations

Overview

Section 71 gives the Governor in Council the power to 
make regulations.

Legislative history

Section 71 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Under section 71 the Governor in Council may make 
regulations with respect to any matter or thing that 
is required or permitted to be prescribed or that it is 
necessary to be prescribed in order to give effect to 
the Act.

266.   VLRC Report, above n 4, 22.
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Part 6.2 – Transitional 
Provisions
Part overview
Part 6.2 contains eight sections, which provide guidance 
on when the provisions of the Act will come into effect 
and how they will apply to new and existing proceedings 
in the courts.

72 Overarching purpose

Overview

Section 72 provides that the overarching purpose applies 
to all civil proceedings on and from the date on which 
part 2.1 commences.

Legislative history

Section 72 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

The overarching purpose contained in section 7 is a 
purpose to which the courts must give effect: section 
8. It applies to all proceedings from 1 January 2011, 
including proceedings commenced before and after 
that date.

73 Overarching obligations

Overview

Section 73 provides for the application of the overarching 
obligations to all new and some existing proceedings.

Legislative history

Section 73 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Section 73 provides that the overarching obligations 
apply in relation to:

•	 all new proceedings commenced on or after 1 January 
2011

•	 all proceedings commenced prior to 1 January 2011 
where the court had not, as at 1 January 2011, begun 
to hear and determine the proceeding.

The overarching obligations do not apply where a court 
has already begun to hear and determine a proceeding 
prior to 1 January 2011. This means that there will be no 
change to the nature or extent of the obligations owed by 
parties in trials that have commenced and are ongoing 
on 1 January 2011.

Only those proceedings which have reached and 
begun the final hearing as at 1 January 2011 will be 
exempt from the overarching obligations: section 73(3). 
The giving of preliminary directions or the hearing of 
interlocutory matters will not mean that a court has 
begun to hear and determine the proceeding, and nor 
will the mere fixing of a trial date.

74 Case management powers

Overview

Section 74 provides that the court’s case management 
powers under part 4.2 apply to all civil proceedings on 
and from the date on which part 4.2 commences.

Legislative history

Section 74 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

The provisions of part 4.2 commenced on 1 January 
2011. The court’s expanded case management 
powers apply both to proceedings on foot and those 
commencing on or after 1 January 2011.

This means that the court may, in the case of a 
proceeding already on foot and in which directions have 
already been given, exercise its new case management 
powers by making new or amended directions under 
sections 47 and 48.

Where the trial of a proceeding has already commenced, 
the court may utilise its new case management powers 
during the remainder of the trial. For example, it may 
make orders under section 49 directing the way in 
which the remainder of the trial is to be conducted. The 
intention of section 74 is that judicial officers will be able 
to actively manage all civil proceedings from 1 January 
2011, including exercising their powers to limit cross-
examination, confine a hearing to relevant issues, and 
control the use of documents.
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75 Disclosure and discovery

Overview

Section 75 provides that the disclosure and discovery 
provisions of the Act apply to civil proceedings, on and 
from the date on which part 4.3 of the Act commences, 
regardless of whether the civil proceeding has 
commenced prior to that date.

Legislative history

Section 75 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Part 4.3, which sets out the Act’s disclosure and 
discovery provisions, commenced on 1 January 2011.

The effect of section 75, therefore, is that:

•	 the disclosure and discovery obligations set out in 
part 4.3 of the Act apply to all civil proceedings that 
commenced on or after 1 January 2011

•	 for all civil proceedings that commenced before 
1 January 2011, the disclosure and discovery 
obligations under part 4.3 will apply to those 
proceedings from 1 January 2011.

Transitional arrangements for the new discovery test, 267 
as set out in the courts’ rules, are discussed in part 4.3.

76 Summary judgment

Overview

Section 76 provides that the summary judgment 
provisions set out in part 4.4 of the Act:

•	 apply in relation to all civil proceedings commenced on 
or after the commencement of that part

•	 if a civil proceeding has commenced before the 
commencement of part 4.4 but the court has not 
begun to hear and determine that proceeding, on and 
from the commencement of that part, that part applies 
in relation to that proceeding.

Legislative history

Section 76 is new.

267.  Supreme Court (General Civil Procedure) Rules 2005 O 29; Supreme Court 
(Chapter I Amendment No. 18) Rules 2010 rr 3, 5; County Court Civil Procedure 
Rules 2008 O 29; County Court (Chapter I Amendment No. 2) Rules 2010 rr 3, 8; 
Magistrates’ Court General Civil Procedure Rules 2010 O 29.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Part 4.4, which sets out the Act’s summary judgment 
provisions, commenced on 1 January 2011.

Section 76 provides that:

•	 the summary judgment provisions set out in Part 
4.4 of the Act will apply to all civil proceedings that 
commenced on or after 1 January 2011

•	 for all civil proceedings that were or are commenced 
before 1 January 2011, the summary judgment 
provisions under Part 4.4 will apply to those 
proceedings from 1 January 2011 but only if 
the court has not begun to hear and determine 
those proceedings.

Therefore, for trials that commenced before 1 January 
2011, the summary judgment provisions of the Act do 
not apply.

77 Appropriate dispute resolution

Overview

Section 77 provides that the appropriate dispute 
resolution provisions of the Act apply to civil proceedings, 
on and from the date on which chapter 5 of the Act 
commences, regardless of whether the civil proceeding 
has commenced prior to that date.

Legislative history

Section 77 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Chapter 5, which sets out the Act’s appropriate dispute 
resolution provisions, including the courts’ referral 
powers, commenced on 1 January 2011.

Section 77 provides that the appropriate dispute 
resolution provisions and obligations set out in chapter 
5 of the Act will apply to all civil proceedings that 
commenced before, on or after 1 January 2011.
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78  Power to resolve transitional difficulties in 
civil proceedings

Overview

Section 78 provides that a court may make any order 
it considers appropriate in a particular proceeding in 
order to resolve a difficulty that arises as a result of the 
operation of this part. Such an order may be made on 
the application of a party to the proceeding, or on the 
court’s own motion, as the case requires, and has effect 
despite any provision to the contrary that is made by or 
under any other Act (excluding the Charter).

Legislative history

Section 78 is new.

Relevant rules/Regulations/Forms

None applicable.

Analysis of section

Each provision of part 6.2 endeavours to establish the 
way in which certain chapters and parts of chapters 
of the Act will apply to proceedings commenced after 
1 January 2011, as well as to those proceedings 
which are already before the courts. To the extent that 
these transitional provisions are unclear or create any 
roadblocks in their application, section 78 provides a 
means of clearing the path forward.

Section 78 confers a broad discretion on the courts to 
deal with difficulties that arise in the application of the 
Act’s transitional provisions. The discretion is limited only 
by the Charter. In the interests of flexibility, the court may 
make orders to resolve the relevant difficulty either on the 
application of a party or on its own motion.

79  Regulations dealing with transitional 
matters

Overview

Section 79 provides that the Governor in Council 
may make regulations containing provisions of a 
transitional nature.

Legislative history

Section 79 is new.

Relevant rules/Regulations/Forms

 As at the date of publication of this Guide, no such 
regulations have been made.

Analysis of section

The regulations containing provisions of a transitional 
nature that the Governor in Council may make include 
matters of an application or savings nature, that arise 
as a result of the enactment of this Act, including the 
repeals and amendments which are made by this Act.

The regulations made under section 79 may:

•	 have a retrospective effect to a day on or from the 
date that the Act received Royal Assent (i.e. 24 August 
2010)

•	 be of limited or general application

•	 leave any matter or thing to be decided by a specified 
person or specified class of persons

•	 provide for the exemption of persons or proceedings 
or a class of persons or proceedings from any of the 
regulations made under this section.

Regulations made under section 79 are to have effect 
despite anything to the contrary in any Act (other than 
this Act or the Charter) or in any subordinate instrument.
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Part 6.3 – Consequential 
Amendments to Other 
Acts

Part overview
This part contains three divisions:

Division 1 –  Amendments to  
Supreme Court Act 1986

Division 2 –  Amendments to  
County Court Act 1958

Division 3 –  Amendments to  
Magistrates’ Court Act 1989.

In substance, the consequential amendments to each of 
these Acts relate to:

•	 the repeal of the provisions that deal with judicial 
resolution conferences respectively contained within 
each of those Acts, and replacement of those 
provisions with a reference to the judicial resolution 
conference provisions under the Civil Procedure 
Act 2010

•	 the adoption of the definition of ‘appropriate dispute 
resolution’ contained in the Civil Procedure Act 2010

•	 the expansion of the courts’ rule-making powers 
to enable them to give full effect to the objects and 
provisions of the Civil Procedure Act 2010

•	 a conferral on mediators, arbitrators and special 
referees to whom proceedings are referred under 
chapter 5 of the Civil Procedure Act 2010, the same 
immunity as those persons enjoy under each of the 
courts’ Acts

•	 the interaction between the provisions of the courts’ 
Acts currently dealing with appropriate dispute 
resolution and chapter 5 of the Civil Procedure 
Act 2010.

Divis�ion 1 –  Amendments� to  
Supreme Court Act 1986

80 Definitions

Overview

Section 80:

•	 substitutes the definition of ‘judicial resolution 
conference’ in section 3(1) of the Supreme Court Act 
1986 with one which refers to the definition in section 
3 of this Act

•	 inserts a definition of ‘appropriate dispute resolution’ 
which refers to the definition in section 3 of this Act.

Legislative history

Judicial resolution conference

The Courts Legislation Amendment (Judicial Resolution 
Conference) Act 2009 introduced into the Supreme 
Court Act 1986 the following definition of ‘judicial 
resolution conference’:

judicial resolution conference means a resolution 
process presided over by a Judge of the Court or an 
Associate Judge for the purposes of negotiating a 
settlement of a dispute including, but not limited to—

 (a)  mediation, whether or not referred to that 
person in accordance with the Rules;

 (b) early neutral evaluation;

 (c) settlement conference;

 (d) conciliation.

Section 80 of the Civil Procedure Act 2010 replaces 
that definition in the Supreme Court Act 1986 with the 
following words:

judicial resolution conference has the same 
meaning as it has in the Civil Procedure Act 2010.

Appropriate dispute resolution

The insertion in the Supreme Court Act 1986 of a 
definition of ‘appropriate dispute resolution’ is new.

Analysis of section

Judicial resolution conference

Notwithstanding that the definition of ‘judicial resolution 
conference’ was only recently inserted into the Supreme 
Court Act 1986, the Civil Procedure Act 2010 presented 
an opportunity to create a consistent definition of that 
expression in all of the courts’ Acts.
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The effect of section 80 is that it changes the current 
definition of ‘judicial resolution conference’ from:

a resolution process presided over by a Judge of 
the Court or an Associate Judge for the purposes of 
negotiating a settlement of a dispute including, but 
not limited to—

 (a)  mediation, whether or not referred to that person 
in accordance with the Rules;

 (b) early neutral evaluation;

 (c) settlement conference;

 (d) conciliation;

to:

a resolution process presided over by a Judge of the 
Court, an Associate Judge or, in accordance with the 
rules of court, a judicial registrar for the purposes of 
negotiating a settlement of a dispute including, but 
not limited to—

 (i)  mediation, whether or not referred to that person 
in accordance with the rules of court;

 (ii) early neutral evaluation;

 (iii) settlement conference;

 (iv) conciliation.

The major difference between the two definitions is that 
the new one applies not only to judges and associate 
judges but also to judicial registrars. This, in effect, 
adds to and facilitates better distribution of the Court’s 
resources in conducting judicial resolution conferences.

For further discussion of the definition of ‘judicial 
resolution conference’, see the notes on that expression 
under section 3 and chapter 5 of the Act, above.

Appropriate dispute resolution

Section 80 introduces into the Supreme Court Act 1986 
a definition of ‘appropriate dispute resolution’.

For further discussion of the definition of ‘appropriate 
dispute resolution’, see the notes on that expression 
under section 3 and Chapter 5 of the Act, above.

81  Mediation and judicial resolution 
conference

Overview

Section 81 repeals division 3A of part 2 of the Supreme 
Court Act 1986, which relates to judicial resolution 
conferences. These matters are now addressed in 
sections 67 and 68 of this Act.

It also consequentially amends section 27A of the 
Supreme Court Act 1986, which relates to the immunity 
of special referees, mediators and arbitrators, to refer to 
this Act as well as referrals under rules of court.

Legislative history

In 2009, the Courts Legislation Amendment (Judicial 
Resolution Conference) Act 2009 introduced into the 
Supreme Court a regime by which judicial officers could 
conduct non-binding forms of appropriate dispute 
resolution. It did so by inserting division 3A of part 2 into 
the Supreme Court Act 1986.

Division 3A contained sections 24B and 24C. They 
clarified that judicial immunity applied to judges and 
associate judges when carrying out judicial resolution 
conferences, and further provided for the conduct of 
those processes by judges and associate judges.

Section 81 repeals division 3A of part 2. Sections 67 and 
68 of the Civil Procedure Act 2010 now provide for the 
judicial resolution conference regime in the courts. For 
further discussion of those provisions, see the relevant 
notes in chapter 5 of this Guide.

Section 27A of the Supreme Court Act 1986, which 
was introduced in 1990 by section 8 of the Courts 
(Amendment) Act 1990, provides that a special referee, 
mediator or arbitrator to whom a proceeding, part of 
a proceeding or question arising in a proceeding is 
referred under the Rules has, in the performance of his 
or her duties in connection with the reference, the same 
protection and immunity as a judge of the court has in 
the performance of his or her duties as a judge.

Analysis of section

Section 81 consequentially amends section 27A(1) 
of the Supreme Court Act 1986 so that it will read 
(emphasis added):

A special referee, mediator or arbitrator to whom 
a proceeding, part of a proceeding or question 
arising in a proceeding is referred under the Rules 
or under the Civil Procedure Act 2010 has, in the 
performance of his or her duties in connection with 
the reference, the same protection and immunity as 
a Judge of the Court has in the performance of his or 
her duties as a Judge.

For further discussion of immunity conferred on special 
referees, mediators and arbitrators, see the discussion of 
section 68 in chapter 5.

82 Power to make Rules

Overview

Section 82 expands the rule-making power of the 
Supreme Court in section 25(1) of the Supreme Court 
Act 1986 to make rules with respect to the matters in this 
Act, including furthering the overarching purpose and the 
referral of parties to appropriate dispute resolution.
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Legislative history

Section 25(1) of the Supreme Court Act 1986 provides 
that the judges of the Court may make rules of court for 
or with respect to a number of matters enumerated from 
paragraphs (a) to (g).

Analysis of section

Section 82 of the Act expands the list of matters about 
which the judges of the Supreme Court may make rules 
of court to give effect to the objectives and provisions of 
the Civil Procedure Act 2010. Specifically, the Court may 
now make rules of court for or with respect to:

•	 furthering the overarching purpose set out in the 
Civil Procedure Act 2010 and the conduct of civil 
proceedings in accordance with the principles set out 
in that Act, including the overarching obligations

•	 the conduct of proceedings and parties to proceedings 
generally, including, but not limited to, the imposition of 
limits, restrictions or conditions on any party in respect 
of any aspect of the conduct of proceedings

•	 case management

•	 any other matter or thing required or permitted by or 
under the Civil Procedure Act 2010 to be dealt with by 
rules of court or otherwise necessary or required for 
the purposes of that Act.

Currently, section 25(1)(ea) and (eab) of the Supreme 
Court Act 1986 provide that the Court may make rules of 
court for or in respect of:

•	 the reference of any proceeding or of any part of a 
proceeding to mediation or arbitration

•	 judicial resolution conferences, including, but not 
limited to, the practice and procedure of the Court in 
relation to judicial resolution conferences.

Section 82 then inserts a new paragraph (eac) 
which provides:

without limiting paragraphs (ea) and (eab), the 
referral, direction or ordering of parties to a 
proceeding to any form of appropriate dispute 
resolution, whether with or without consent of 
the parties.

This will enable the Court to make procedural rules that 
give effect to its new powers to refer proceedings to 
appropriate dispute resolution (including the power to 
refer parties to non-binding forms of appropriate dispute 
resolution without their consent) under chapter 5 of 
the Act.

For further discussion of the Court’s appropriate dispute 
resolution referral powers, see chapter 5 of this Guide.

Divis�ion 2 –  Amendments� to  
County Court Act 1958

83 Definitions

Overview

Section 83:

•	 substitutes the definition of ‘judicial resolution 
conference’ in section 3(1) of the County Court Act 
1958 with one which refers to the definition in section 
3 of this Act

•	 inserts a definition of ‘appropriate dispute resolution’ 
which refers to the definition in section 3 of this Act.

Legislative history

Judicial resolution conference

In 2009, the Courts Legislation Amendment (Judicial 
Resolution Conference) Act 2009 introduced into the 
County Court Act 1958 the following definition of ‘judicial 
resolution conference’:

judicial resolution conference means a resolution 
process presided over by a judge or an associate 
judge for the purposes of negotiating a settlement of a 
dispute including, but not limited to —

 (a)  mediation, whether or not referred to that person 
in accordance with the Rules;

 (b) early neutral evaluation;

 (c) settlement conference;

 (d) conciliation.

Section 83 replaces that definition in the County Court 
Act 1958 with the following words:

judicial resolution conference has the same 
meaning as it has in the Civil Procedure Act 2010.

Appropriate dispute resolution

The insertion in the County Court Act 1958 of a definition 
of ‘appropriate dispute resolution’ is new.

Analysis of section

Judicial resolution conference

Notwithstanding that the definition of ‘judicial resolution 
conference’ was only recently inserted into the County 
Court Act 1958, the Civil Procedure Act 2010 presented 
an opportunity to create a consistent definition of that 
expression in all of the courts’ Acts.
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The effect of section 83 is that it changes the current 
definition of ‘judicial resolution conference’ from:

a resolution process presided over by a judge or 
an associate judge for the purposes of negotiating 
a settlement of a dispute including, but not  
limited to —

 (a)  mediation, whether or not referred to that person 
in accordance with the Rules;

 (b) early neutral evaluation;

 (c) settlement conference;

 (d) conciliation;

to:

a resolution process presided over by a judge, an 
associate judge or, in accordance with the rules 
of court, a judicial registrar for the purposes of 
negotiating a settlement of a dispute including, but 
not limited to—

 (i)  mediation, whether or not referred to that person 
in accordance with the rules of court;

 (ii) early neutral evaluation;

 (iii) settlement conference;

 (iv) conciliation.

As stated above under section 80, the major difference 
between the two definitions is that the new one applies 
not only to judges and associate judges but also to 
judicial registrars. This, in effect, adds to and facilitates 
better distribution of the Court’s resources in conducting 
judicial resolution conferences.

For further discussion of the definition of ‘judicial 
resolution conference’, see the notes on that expression 
under section 3 and chapter 5 of the Act, above.

Appropriate dispute resolution

Section 83 introduces into the County Court Act 1958 a 
definition of ‘appropriate dispute resolution’.

For further discussion of the definition of ‘appropriate 
dispute resolution’, see the notes on that expression 
under section 3 and chapter 5 of the Act, above.

84  Mediation and judicial resolution 
conference

Overview

Section 84 repeals division 4 of part II of the County 
Court Act 1958, which relates to judicial resolution 
conferences. These matters are now addressed by 
sections 67 and 68 of this Act as well as referrals under 
rules of court.

It also amends section 47A of the County Court Act 
1958, which relates to the Court’s power to refer civil 
proceedings to mediation or arbitration, to refer to this 
Act as well as referrals under the rules of court.

Legislative history

The Courts Legislation Amendment (Judicial Resolution 
Conference) Act 2009 introduced into the County Court 
a regime by which judicial officers could conduct non-
binding forms of appropriate dispute resolution. It did 
so by inserting division 4 of part II into the County Court 
Act 1958.

Analysis of section

Division 4 of the County Court Act 1958 contained 
sections 41 and 42. They clarified that judicial immunity 
applied to judges and associate judges when carrying 
out judicial resolution conferences, and further provided 
for the conduct of those processes by judges and 
associate judges.

Section 84 repeals division 4 of part II. Sections 67 and 
68 of the Civil Procedure Act 2010 now provide for 
the judicial resolution conference regime in the County 
Court. For further discussion of those provisions, see the 
relevant notes in chapter 5.

Section 47A of the County Court Act 1958, which 
was introduced in 1990 by section 9(1) of the Courts 
(Amendment) Act 1990, provides that subject to and in 
accordance with the rules, the court may, with or without 
the consent of the parties, refer the whole or any part of 
a civil proceeding to mediation or arbitration.

Section 84 consequentially amends section 47A 
of the County Court Act 1958 so that it will read 
(emphasis added):

Subject to and in accordance with the rules or 
the Civil Procedure Act 2010, the court may, 
with or without the consent of the parties, refer the 
whole or any part of a civil proceeding to mediation 
or arbitration.

85  Protection of special referees, mediators 
and arbitrators

Overview

Section 85 amends section 48C of the County Court Act 
1958, which relates to the immunity of special referees, 
mediators and arbitrators, to refer to this Act as well as 
rules of court.

Current legislation

Section 48C(1) of the County Court Act 1958 provides 
that a special referee, mediator or arbitrator to whom a 
civil proceeding, part of a civil proceeding or question 
arising in a civil proceeding is referred under this Act and 
the Rules has, in the performance of his or her duties in 
connection with the reference, the same protection and 
immunity as a judge of the Court has in the performance 
of his or her duties as a judge.
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Discussion

Section 85 consequentially amends section 48C(1) so 
that it now reads (emphasis added):

A special referee, mediator or arbitrator to whom 
a civil proceeding, part of a civil proceeding or 
question arising in a civil proceeding is referred 
under this Act and the Rules or under the Civil 
Procedure Act 2010, has, in the performance of 
his or her duties in connection with the reference, 
the same protection and immunity as a judge of the 
Court has in the performance of his or her duties  
as a judge.

For further discussion of immunity conferred on special 
referees, mediators and arbitrators, see the discussion of 
section 68 in Chapter 5.

86 New section 48D inserted

Overview

Section 86 inserts a new section 48D into the County 
Court Act 1958 to provide that the powers of the County 
Court under division 6 of part II of that Act are in addition 
to, and do not derogate from, the powers of a court 
under chapter 5 of this Act (which relates to appropriate 
dispute resolution).

Legislative history

Division 6 of part II of the County Court Act 1958 
currently contains eight sections which set out the 
Court’s powers regarding arbitration, mediation, and 
reference for inquiry.

Analysis of section

Section 86 introduces at the end of division 6 of part II 
a new section 48D which deals with the way in which 
the powers conferred on the Court under that division 
will interact with the provisions of chapter 5 of the 
Civil Procedure Act 2010 which sets out the courts’ 
appropriate dispute resolution referral powers.

Section 48D will provide that the powers of the County 
Court under this division 6 of part II are in addition to, 
and do not derogate from, the powers of a court under 
chapter 5 of the Civil Procedure Act 2010.

This will enable the County Court to give full effect to the 
objects of, and to exercise all of the powers conferred on 
it by, chapter 5.

87 Power to make rules of practice

Overview

Section 87 expands the rule-making power of the County 
Court in section 78(1) of the County Court Act 1958 
to make rules with respect to the matters in this Act, 
including the furthering of the overarching purpose and 
referral of parties to appropriate dispute resolution.

Legislative history

Section 78(1) of the County Court Act 1958 provides 
that the judges of the court may make rules of court for 
or with respect to a number of matters enumerated from 
paragraphs (a) to (j).

Analysis of section

Section 87 of the Act expands the list of matters about 
which the judges of the County Court may make rules 
of court to give effect to the objectives and provisions of 
the Civil Procedure Act 2010. Specifically, the Court may 
now make rules of court for or in respect to:

•	 furthering the overarching purpose set out in the 
Civil Procedure Act 2010 and the conduct of civil 
proceedings in accordance with the principles set out 
in that Act, including the overarching obligations

•	 the conduct of civil proceedings and parties to civil 
proceedings generally, including, but not limited to, 
the imposition of limits, restrictions or conditions on 
any party in respect of any aspect of the conduct of 
civil proceedings

•	 case management

•	 any other matter or thing required or permitted by or 
under the Civil Procedure Act 2010 to be dealt with by 
rules of court or otherwise necessary or required for 
the purposes of that Act.

Currently, section 78(1)(hca) and (hcb) of the County 
Court Act 1958 provide that the Court may make rules of 
court for or in respect of:

•	 the reference of any civil proceeding or of any part of a 
civil proceeding to mediation or arbitration

•	 judicial resolution conferences, including, but not 
limited to, the practice and procedure of the Court in 
relation to judicial resolution conferences.

Section 87 then inserts a new paragraph (hcc) 
which provides:

without limiting paragraphs (hca) and (hcb), the 
referral, direction or ordering of parties to a civil 
proceeding to any form of appropriate dispute 
resolution, whether with or without the consent of 
the parties.

This will enable the Court to make procedural rules that 
give effect to its new powers to refer proceedings to 
appropriate dispute resolution (including the power to 
refer parties to non-binding forms of appropriate dispute 
resolution without their consent) under chapter 5 of 
the Act.
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Divis�ion 3 –  Amendments� to  
Magistrates’ Court Act 1989.

88 Definitions

Overview

Section 88:

•	 substitutes the definition of ‘judicial resolution 
conference’ in section 3(1) of the Magistrates’ Court 
Act 1989 with one which refers to the definition in 
section 3 of this Act

•	 inserts a definition of ‘appropriate dispute resolution’ 
which refers to the definition in this Act.

Legislative history

Judicial resolution conference

The Courts Legislation Amendment (Judicial Resolution 
Conference) Act 2009 introduced into the Magistrates’ 
Court Act 1989 the following definition of ‘judicial 
resolution conference’:

judicial resolution conference means a resolution 
process presided over by a magistrate for the 
purposes of negotiating a settlement of a dispute 
including, but not limited to —

 (a)  mediation, whether or not referred to that person 
in accordance with the Rules;

 (b) early neutral evaluation;

 (c) settlement conference;

 (d) conciliation.

Section 88 replaces that definition in the Magistrates’ 
Court Act 1989 with the following words:

judicial resolution conference has the same 
meaning as it has in the Civil Procedure Act 2010.

Appropriate dispute resolution

The insertion in the Magistrates’ Court Act 1989 of a 
definition of ‘appropriate dispute resolution’ is new.

Analysis of section

Judicial resolution conference

Notwithstanding that the definition of ‘judicial resolution 
conference’ was only recently inserted into the 
Magistrates’ Court Act 1989, the Civil Procedure Act 
2010 presented an opportunity to create a consistent 
definition of that expression in all of the courts’ Acts.

The effect of section 88 is that it changes the current 
definition of ‘judicial resolution conference’ from:

a resolution process presided over by a magistrate 
for the purposes of negotiating a settlement of a 
dispute including, but not limited to —

 (a)  mediation, whether or not referred to that person 
in accordance with the Rules;

 (b) early neutral evaluation;

 (c) settlement conference;

 (d) conciliation;

to:

a resolution process presided over by a magistrate 
or, in accordance with the rules of court, a judicial 
registrar for the purposes of negotiating a settlement 
of a dispute including, but not limited to —

 (i)  mediation, whether or not referred to that person 
in accordance with the rules of court;

 (ii) early neutral evaluation;

 (iii) settlement conference;

 (iv) conciliation.

As stated above, the major difference between the 
two definitions is that the new one applies not only to 
magistrates but also to judicial registrars. This, in effect, 
adds to and facilitates better distribution of the Court’s 
resources in conducting judicial resolution conferences.

For further discussion of the definition of ‘judicial 
resolution conference’, see the notes on that expression 
under section 3 and chapter 5 of the Act, above.

Appropriate dispute resolution

Section 88 introduces into the Magistrates’ Court Act 
1989 a definition of ‘appropriate dispute resolution’.

For further discussion of the definition of ‘appropriate 
dispute resolution’, see the notes on that expression 
under section 3 and chapter 5 of the Act, above.
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89 Rules of Court

Overview

Section 89 expands the rule-making power of the 
Magistrates’ Court (in section 16(1) of the Magistrates’ 
Court Act 1989) to make rules with respect to the 
matters in this Act, including the referral of parties to 
appropriate dispute resolution.

Legislative history

The Magistrates’ Court Act 1989 provides that:

•	 the Chief Magistrate together with two or more Deputy 
Chief Magistrates may make rules of court for or 
with respect to a number of enumerated matters: 
section 16(1)

•	 the Chief Magistrate may issue practice directions, 
statements or notes: section 16A.

Analysis of section

Section 89 of the Act expands the list of matters about 
which the Chief Magistrate, together with two or more 
Deputy Chief Magistrates, may make rules of court to 
give effect to the objectives and provisions of the Civil 
Procedure Act 2010. Specifically, the Court may now 
make rules of court for or in respect to:

•	 furthering the overarching purpose set out in the 
Civil Procedure Act 2010 and the conduct of civil 
proceedings in accordance with the principles set out 
in that Act, including the overarching obligations

•	 the conduct of civil proceedings and parties to civil 
proceedings generally, including, but not limited to, 
the imposition of limits, restrictions or conditions on 
any party in respect of any aspect of the conduct of 
civil proceedings

•	 case management

•	 any other matter or thing required or permitted by or 
under the Civil Procedure Act 2010 to be dealt with by 
rules of court or otherwise necessary or required for 
the purposes of that Act.

Currently, section 16(1)(fa), (fb) and (fc) provide that the 
Court may make rules of court for or in respect of:

•	 the reference of any civil proceeding or of any part of a 
civil proceeding to mediation

•	 the referral of any civil proceeding, or any part of a 
civil proceeding, for a pre-hearing conference and the 
conduct of pre-hearing conferences

•	 judicial resolution conferences, including, but not 
limited to the practice and procedure of the Court in 
relation to judicial resolution conferences.

Section 89 then inserts a new paragraph (fd) 
which provides:

without limiting paragraphs (fa), (fb) and (fc), the 
referral, direction or ordering of parties to a civil 
proceeding to any form of appropriate dispute 
resolution, whether with or without the consent of 
the parties.

This will enable the Court to make procedural rules that 
give effect to its new powers to refer proceedings to 
appropriate dispute resolution (including the power to 
refer parties to non-binding forms of appropriate dispute 
resolution without their consent) under chapter 5 of 
the Act.

90 New section 106A inserted

Overview

Section 90 inserts a new section 106A into the 
Magistrates’ Court Act 1989. It provides that the powers 
of the Magistrates’ Court under division 2 of part 5 
of that Act (which relates to the arbitration powers of 
the Magistrates’ Court) are in addition to, and do not 
derogate from, the powers of a court under chapter 5 of 
this Act (which relates to appropriate dispute resolution).

Legislative history

Division 2 of part 5 of the Magistrates’ Court Act 1989 
contains five sections which set out the Court’s powers 
regarding arbitration.

Analysis of section

Section 90 introduces at the end of division 2 of part 
5 a new section 106A which deals with the way in 
which the powers conferred on the Court under that 
division will interact with the provisions of chapter 5 of 
the Civil Procedure Act 2010 which sets out the courts’ 
appropriate dispute resolution referral powers.

This will enable the Magistrates’ Court to give full effect 
to the objects of, and to exercise all of the powers 
conferred on it by, chapter 5.

91 New section 107A inserted

Overview

Section 91 inserts a new section 107A into the 
Magistrates’ Court Act 1989. It provides that the powers 
of the Magistrates’ Court under division 3 of part 5 of 
that Act (which relate to the pre-hearing conference 
powers of the Magistrates’ Court) are in addition to, 
and do not derogate from, the powers of a court under 
chapter 5 of this Act.



98   |    Civil Procedure Act 2010 – Legislative Guide

Legislative history

Division 3 of part 5 of the Magistrates’ Court Act 1989 
currently contains one section which sets out the Court’s 
powers regarding pre-hearing conferences.

Analysis of section

Section 91 introduces at the end of division 3 of part 
5 a new section 107A which deals with the way in 
which the powers conferred on the Court under that 
division will interact with the provisions of chapter 5 of 
the Civil Procedure Act 2010 which sets out the courts’ 
appropriate dispute resolution referral powers.

Section 107A will provide that the powers of the 
Magistrates’ Court under this division 3 of part 5 are in 
addition to, and do not derogate from, the powers of a 
court under chapter 5 of the Civil Procedure Act 2010.

This will enable the Magistrates’ Court to give full effect 
to the objects of, and to exercise all of the powers 
conferred on it by, chapter 5.

92  Mediation and judicial resolution 
conference

Overview

Section 92 amends section 108(1) of the Magistrates’ 
Court Act 1989, which relates to the Court’s power to 
refer proceedings to mediation, and section 108A, which 
relates to the immunity of mediators, to refer to the Act 
in addition to referrals under that Act or the rules of court.

Section 92(3) repeals division 3B of part 5 of the 
Magistrates’ Court Act 1989, which relates to judicial 
resolution conferences. These matters are now 
addressed in sections 67 and 68 of this Act.

Legislative history and analysis

Mediation and mediators

Section 108(1) of the Magistrates’ Court Act 1989 
provided that subject to and in accordance with the 
Rules, the Court may, with or without the consent of the 
parties, refer the whole or any part of a civil proceeding 
to mediation.

Section 92 consequentially amends section 108(1) so 
that it will read (emphasis added):

Subject to and in accordance with the Rules or the 
Civil Procedure Act 2010, the Court may, with or 
without the consent of the parties, refer the whole or 
any part of a civil proceeding to mediation.

Section 108A of the Magistrates’ Court Act 1989, which 
was introduced in 1996 by section 35 of the Courts and 
Tribunals (General Amendment) Act 1996, provided that 
a mediator to whom a civil proceeding or any part of a 
civil proceeding was referred has, in the performance 
of his or her duties in connection with the reference, 
the same protection and immunity as a judge of the 

Supreme Court has in the performance of his or her 
duties as a judge.

Section 92 consequentially amends section 108A of 
the Magistrates’ Court Act 1989 so that it will read 
(emphasis added):

A mediator to whom a civil proceeding or any part of 
a civil proceeding has been referred whether by or 
under this Act, the Rules or the Civil Procedure 
Act 2010, has, in the performance of his or her 
duties in connection with the reference, the same 
protection and immunity as a Judge of the Supreme 
Court has in the performance of his or her duties  
as a Judge.

For further discussion of immunity conferred on 
mediators, see the discussion of section 68 in chapter 5.

Judicial resolution conferences

In 2009, the Courts Legislation Amendment (Judicial 
Resolution Conference) Act 2009 introduced into the 
Magistrates’ Court a regime by which judicial officers 
could conduct non-binding forms of appropriate dispute 
resolution. It did so by inserting division 3B of part 5 into 
the Magistrates’ Court Act 1989.

Division 3B contained sections 108B and 108C. They 
clarified that judicial immunity applied to judges and 
associate judges when carrying out judicial resolution 
conferences, and further provided for the conduct of 
those processes by judges and associate judges.

Section 92 repeals division 3B of part 5. Sections 67 and 
68 of the Civil Procedure Act 2010 now provide for the 
judicial resolution conference regime in the Magistrates’ 
Court. For further discussion of those provisions, see the 
relevant notes in chapter 5.






