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1 Introduction 
The doctrine of complicity determines when a person may be held criminally responsible for the acts 
of another person. This includes assisting or encouraging the commission of an offence, and 
participating in group criminal activity.  

As part of a broader review of jury directions in criminal trials, stakeholders identified jury directions 
on complicity as problematic. Chapter 2 of the Simplification of Jury Directions Project report 

produced by a team led by the Honourable Justice Weinberg of the Court of Appeal (the Weinberg 
Report) examined this area of the law and determined that jury directions on complicity are highly 
complex because of the complexity of the underlying law.1 To simplify the directions, it is therefore 

necessary to first reform the substantive law. 

Accordingly, the Crimes Amendment (Abolition of Defensive Homicide) Act 2014 (the Act) amends 
the Crimes Act 1958 (the Crimes Act) to provide a clear statutory framework for complicity. The Act 
received Royal Assent in September 2014 and will come into operation on 1 November 2014. 

The Act adopts most of the Weinberg Report recommendations, with some modifications made 

following consultation with the Jury Directions Advisory Group, as discussed below. The Jury 
Directions Advisory Group was established in 2010. It is chaired by the Department of Justice and 
comprises high level representatives from the Court of Appeal, the County Court, Victoria Legal Aid, 

the Criminal Bar Association, the Office of Public Prosecutions, the Judicial College of Victoria and 
academics specialising in jury research.2  

Criminal Law Review has released two reports on jury directions reforms to date, Jury Directions: A 
New Approach (January 2013) and Jury Directions: The Next Step (December 2013). Like those 

reports, this paper discusses the background and intent of the reforms to complicity. Where 
relevant, this paper refers to the Weinberg Report rather than duplicating the content of that Report.    

2 Current law on complicity 
Chapter 2 of the Weinberg Report discusses the current law on complicity and its problems. These 
problems include the number of different forms of complicity, the overlap between these forms, and 
the inconsistencies between them.  

For example, in relation to assisting or encouraging an offence, section 323 of the Crimes Act 

currently covers people who aid, abet, counsel or procure the commission of the offence. In addition 
to using outdated terminology, there is substantial overlap in these concepts (see [2.69]–[2.78] of 
the Weinberg Report). 

The Weinberg Report also outlines three ways in which a person may be held liable for participating 

in group criminal activity: 

 acting in concert, where the accused agreed to take part in a criminal enterprise, an 
offence within the scope of the agreement was committed and the accused was present 

 joint criminal enterprise, which is the same as acting in concert, except the accused need 
only have participated in the offence in some relevant way and need not be present when 
the offence is committed, and  

 extended common purpose, where the accused agreed to take part in a criminal enterprise 
and foresaw the possibility that another party would commit an offence outside the scope 
of the agreement and the party has committed the foreseen offence in the course of 
carrying out the agreement.3  

 
1 Justice Weinberg et al, Simplification of Jury Directions Project: A Report to the Jury Directions Advisory Group (August 

2012). 
2 For a full list of members of the Jury Directions Advisory Group see, Criminal Law Review, Department of Justice, Jury 

Directions: The Next Step (December 2013) Appendix 1. 
3 Ibid, [2.80]–[2.81], citing the Judicial College of Victoria, Victorian Criminal Charge Book.  
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The Weinberg Report acknowledges that there is inconsistency in the treatment of different forms of 
group liability, with different terminology used in different jurisdictions. It also notes that sometimes 

the High Court has used the terms ‘acting in concert’, ‘joint criminal enterprise’ and ‘common 
purpose’ interchangeably, while at other times ‘it has insisted on a strict separation between them’ 
(see [2.83]–[2.88]). 

Shortly after the release of the Weinberg Report, the High Court in Likiardopoulos v The Queen 

held that there was no distinction between joint criminal enterprise, common purpose and acting in 
concert.4 This is now reflected in the Victorian Criminal Charge Book, which only refers to joint 
criminal enterprise, and provides that in order to prove a joint criminal enterprise, it must be proved 

that:  

 two or more people reached an agreement to pursue a joint criminal enterprise that remained in 
existence at the time the offence was committed 

 the accused participated in that joint enterprise in some way 

 in accordance with the agreement, one or more parties to the agreement performed all of the 
acts necessary to commit the offence charged, in the circumstances necessary for the 
commission of that offence, and 

 the accused had the state of mind required for the commission of the relevant offence at the 
time of entering into the agreement. 5  

The High Court also held that this liability is direct. Previously, joint criminal enterprise was seen to 
be derivative, that is, a person could not be liable under this form of liability without someone having 
been found to have committed the crime; while acting in concert was non-derivative.  

However, despite this move towards simplification of the common law, there are still issues about 

these types of liability that have not been resolved. In particular, it is unclear exactly what level of 
intention is required and the problematic doctrine of extended common purpose has not been 
addressed in this rationalisation of group criminal activity. This doctrine arguably extends criminal 

liability too far. There are also complications because this doctrine has been seen as being 
derivative; in contrast to joint criminal enterprise which is now seen as being direct. In Clayton v The 
Queen, the High Court held that reform of the doctrine of extended common purpose was a matter 

for Parliament, rather than the judiciary.6 

In considering this area of the law, Professor Glanville Williams said: 

The authorities do not state a consistent fault principle for accessories. Sometimes they 
require a purpose, to bring about a crime; sometimes knowledge; sometimes an intention in 
a wide sense; sometimes they are satisfied with an intention to play some part in bringing it 
about; sometimes they use a formula that embraces recklessness. As so often happens, the 
courts are chiefly concerned to achieve a result that seems right in the particular case, 
leaving commentators to make what they can of what comes out.7 

3 New provisions on complicity 
Section 6 of the Act replaces current sections 323 and 324 of the Crimes Act with new provisions. 
The Act makes it clear that a person who is involved in the commission of an offence (as defined) is 
‘taken to have committed the offence’. The new provisions remove confusing and unhelpful 

distinctions between different types of complicity, and abolish certain aspects of complicity at 
common law (including the doctrine of extended common purpose) and inconsistencies (for 
example, whether a person must be present at a crime to be held criminally responsible).  

 
4 Likiardopoulos v The Queen [2012] HCA 37, [19]. 
5 Judicial College of Victoria, Victorian Criminal Charge Book, 5.3, [2].  
6 Clayton v The Queen; Hartwick v The Queen [2006] HCA 58, [19]. 
7 Glanville Williams, ‘Complicity, Purpose and the Draft Code—1’ [1990] Crim LR 4, 4, cited in Simon Bronitt and Bernadette 

McSherry, Principles of Criminal Law (Lawbook Co, 2nd ed, 2005) 358. 
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These reforms will simplify a very complex area of the law. In conjunction with the reforms 
contained in Part 3 of the Jury Directions Act 2013 (the Jury Directions Act), these reforms will 

make it easier for: 

 judges to direct juries on complicity, and 

 jurors to understand and apply directions on complicity. 

As noted above, these provisions adopt most of the Weinberg Report recommendations, for the 
reasons set out in that Report. Any significant departures from the Weinberg Report 
recommendations are discussed below.  

Complicity reforms   

 

New section 323 – Interpretation  

 (1) For the purposes of this Subdivision, a person is involved in the commission of an offence if 
the person— 

(a) intentionally assists, encourages or directs the commission of the offence; or 

(b) intentionally assists, encourages or directs the commission of another offence where the 
person was aware that it was probable that the offence charged would be committed in 
the course of carrying out the other offence; or 

(c) enters into an agreement, arrangement or understanding with another person to commit 
the offence; or 

(d) enters into an agreement, arrangement or understanding with another person to commit 
another offence where the person was aware that it was probable that the offence 
charged would be committed in the course of carrying out the other offence. 

 (2) In determining whether a person has encouraged the commission of an offence, it is 
irrelevant whether or not the person who committed the offence in fact was encouraged to 
commit the offence. 

Note:  A person who committed an offence may include 2 or more persons who entered into 
an agreement, arrangement or understanding to commit the offence. 

 (3) A person may be involved in the commission of an offence, by act or omission— 

(a) even if the person is not physically present when the offence, or an element of the 
offence, is committed; and 

(b) whether or not the person realises that the facts constitute an offence. 

 

New section 324 – Person involved in the commission of the offence taken to have committed the 
offence 

 (1) Subject to subsection (3), if an offence (whether indictable or summary) is committed, a 
person who is involved in the commission of the offence is taken to have committed the 
offence and is liable to the maximum penalty for that offence. 

 (2) Despite subsection (1), a person is not taken to have committed an offence if the person 
withdraws from the offence. 

Note: The common law recognises that in certain circumstances a person may withdraw 
from an offence in which the person would otherwise be complicit: for example, White v 
Ridley [1978] HCA 38; (1978) 140 CLR 342; R v Tietie, Tulele and Bolamatu (1988) 34 A 
Crim R 438; R v Jensen and Ward [1980] VicRp 24; [1980] VR 194. 

 (3) Nothing in this section imposes liability on a person for an offence that, as a matter of 
policy, is intended to benefit or protect that person. 
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Complicity reforms   

New section 324A – Other offenders need not be prosecuted or found guilty 

A person who is involved in the commission of an offence may be found guilty of the offence whether or not  
any other person is prosecuted for or found guilty of the offence. 

 
New section 324B – Offender’s role need not be determined 

A person may be found guilty of an offence by virtue of section 324 if the trier of fact is satisfied 
that the person is guilty either as the person who committed the offence or as a person involved in 
the commission of the offence but is unable to determine which applies. 
 
New section 324C – Abolition of complicity at common law 
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3.1 Being involved in the commission of an offence – New section 
323(1) 

The new complicity provisions provide that if an offence is committed, a person who was involved in 
the commission of the offence is taken to have committed the offence. New section 323(1) of the 
Crimes Act provides that a person is ‘involved in the commission of an offence’ if the person: 

(a) intentionally assists, encourages or directs the commission of the offence 

(b) intentionally assists, encourages or directs the commission of another offence where the 
person was aware that it was probable that the offence charged would be committed in the 
course of carrying out the other offence 

(c) enters into an agreement, arrangement or understanding with another person to commit the 
offence, or 

(d) enters into an agreement, arrangement or understanding with another person to commit 
another offence where the person was aware that it was probable that the offence charged 
would be committed in the course of carrying out the other offence. 

New section 323(1)(a) covers the behaviour that would be covered by aiding, abetting, counselling 
and procuring at common law. The reference to ‘intentionally’ is consistent with the fault element 
required by Giorgianni v The Queen (Giorgianni).8 That is, the person must have intended to assist, 
encourage or direct another person to commit a particular offence.  

New section 323(1)(c) covers group activity that would be covered by the common law doctrines of 

acting in concert, joint criminal enterprise and common purpose. 

New section 323(1)(b) and (1)(d) extend subsections (a) and (c) by a form of recklessness. An 
accused may be liable where the offence committed differs from the offence that the accused 
originally assisted, encouraged or directed, if the accused foresaw the probability that the offence 

would be committed in the course of carrying out the original offence.  

 
8 Giorgianni v The Queen (1985) 156 CLR 473. 
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For example, a person (A) will be involved in the commission of murder if A: 

• intentionally encourages another person (B) to commit murder, or 

• intentionally encourages B to break into another person's (C’s) home and assault C, if A is 
aware that it was probable that B would murder C when B broke into C’s home to assault C.   

3.1.1 How do the new provisions differ in scope from the common law? 

The position under the common law 

As referred to above, new section 323(1)(a) and (c) cover the two bases of liability at common law 

(i.e. aiding, abetting, counselling or procuring and group criminal activity). New section 323(1)(b) 
and (d) extend both these bases by a form of recklessness.  

The common law does not specifically extend liability in this way. However, there is some overlap 

between this extension and the current law. This is because at common law, a person (A) may be 
criminally responsible for the acts of another person (B) even where there is some divergence 
between, for example, the offence encouraged or agreed upon and the offence committed.   

To be complicit under the first basis of liability at common law, a person must: 

 have knowledge of the essential facts that constitute the offence, and  

 intentionally aid, abet, counsel or procure the offence.9  

In relation to the second form of complicity at common law, a critical issue to be determined is what 
is within the scope of the agreement to engage in criminal activity.  

On its face, the common law rules appear quite limited. However, courts have permitted a broader 
and purposive approach to determining, from a factual perspective, what falls within either the 
essential facts or the scope of the agreement. 

What are the essential facts in a case? Views may vary on what constitutes the ‘essential facts’ in a 

case. Depending upon what those facts are, a person may aid, abet, counsel or procure something 
which would constitute a number of different offences, and may intend to do something that 
constitutes an offence that is not exactly the same as the offence the person explicitly intended to 

aid, abet, counsel or procure.  

Similarly, with group activity, what was agreed on? In this context, the precise terms of an 
agreement will not normally be found in a written document. Views may vary on what was within the 
scope of an agreement. A person may be found to be complicit in an offence that differs from the 

offence that the person agreed to commit. Extended common purpose extends liability for group 
activity to where the accused foresaw the possibility (not just the probability) that the charged 
offence would be committed in the course of carrying out the offence originally planned or 

contemplated. 

It is unclear why the common law approaches the two bases of liability differently. It is arguable that 
the more restrictive approach in relation to aiding, abetting, counselling and procuring, when 
compared with extended common purpose in relation to agreements, reflects the ‘tortured 

procedural history’ of the law of complicity.10 Brent Fisse, in Howard’s Criminal Law, criticises the 
more restrictive approach in Giorgianni, arguing that a form of recklessness should be a sufficient 
basis for liability.11  

 
9 Justice Weinberg et al, Simplification of Jury Directions Project: A Report to the Jury Directions Advisory Group (August 

2012) [2.104]. The Weinberg Report indicates that knowledge includes belief. 
10 KJM Smith, A Modern Treatise on the Law of Criminal Complicity, (Clarendon Press, 1991) 22, cited in Simon Bronitt and 

Bernadette McSherry, Principles of Criminal Law (Lawbook Co, 2nd ed, 2005) 342.  
11 Brent Fisse, Howard’s Criminal Law (The Law Book Company, 5th ed, 1990) 336. 
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The position under the Act 

Under the Act, recklessness is a sufficient basis for liability for both forms of complicity.  

New section 323(1)(b) extends the current common law in relation to aiding, abetting, counselling 

and procuring. Currently, these forms of complicity do not extend to where the accused foresaw the 
probability of another offence being committed (although as discussed above, they do allow for 
some divergence between the offence committed and the offence aided, abetted, counselled or 

procured).  

In relation to group activity, new section 323(1)(d), in conjunction with new section 324C(2), narrows 
the current common law. New section 324C(2) abolishes a number of common law doctrines, 
including extended common purpose. Extended common purpose extends liability for group activity 

to where the accused foresaw the possibility that the charged offence would be committed in the 
course of carrying out the offence originally planned or contemplated. New section 323(1)(d) 
provides that, in relation to group activity, an accused may be liable if the accused foresees the 

probability (rather than the possibility) that another offence will be committed. 

Extending liability generally to situations where the accused was reckless about the offence being 
committed, and also limiting liability to where the accused foresaw that the offence was probable 
(not possible), is consistent with principles of general criminal liability.  

The Act does not extend liability to cover involvement in the commission of an offence ‘of the same 

general character’ as the offence that was originally contemplated or planned, as was 
recommended in the Weinberg Report.12 This test is likely to be difficult to apply in practice and 
raises some challenging legal issues. For instance, is it the judge, jury, or both, that should 

determine whether another offence is ‘of the same general character’? What criteria should be 
applied in determining this issue? Is it based on the elements of the offence, or the penalty, or how 
the offence is characterised (e.g. an offence against the person or an offence of dishonesty), or 

whether it is founded on the same factual circumstances? Or is it a combination of these issues? 
Could different juries resolve the same issues in different ways? Further, is it fair to hold someone 
criminally responsible because the offence is of the same general character when the offence was 

not intended, foreseen or even contemplated?  

Instead, as discussed above, the Act extends liability by a form of recklessness, which is both an 
appropriate and accepted basis for criminal responsibility. This formulation is consistent with 
general principles of criminal law liability (e.g. it takes into account the accused’s subjective state of 

mind, rather than being an objective test), and avoids the complexities of the ‘same general 
character’ test (e.g. the difficulty of determining whether one offence is ‘of the same general 
character’ as another offence).  

The process for determining divergence between the offence encouraged or agreed upon and the 
offence charged will still: 

 require consideration of the essential facts or the agreement (as the case may be), and 

 apply where the offence charged is an offence of recklessness. 

However, the new provisions make clear that the essential facts or agreement include offences if 
the person was aware that it was probable that such an offence would be committed in the course 
of carrying out the offence encouraged or agreed upon. This widens criminal responsibility in 

relation to assisting or encouraging and narrows criminal responsibility in relation to agreements so 
that both operate on the same basis, namely recklessness. 

The new tests have the virtue of bringing much greater consistency to the laws of complicity. Being 
based on recklessness, they will enable trial judges to explain this part of the law to the jury in a 

 
12 Justice Weinberg et al, Simplification of Jury Directions Project: A Report to the Jury Directions Advisory Group (August 

2012) [2.278]. 
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manner that is consistent with other directions about criminal responsibility. This will further assist in 
simplifying jury directions on complicity.    

3.2 Encouragement or physical presence not required – New sections 
323(2) and (3) 

New section 323(2) provides that in determining whether a person has encouraged an offence, it is 
irrelevant whether or not the person who committed the offence was in fact encouraged to commit 
the offence. This is consistent with the common law position.13 Explicitly stating this ensures that the 

law of complicity is clearly expressed.  

New section 323(3) provides that a person may be involved in the commission of an offence, by act 
or omission, even if the person is not physically present when the offence, or an element of the 
offence, is committed. This is clearer and more consistent than the common law, which may require 

physical presence for some types of complicity but not others.14 

New section 323(3) also provides, for the avoidance of doubt, that a person may be involved in the 
commission of an offence, by act or omission, whether or not the person realises that the facts 
constitute an offence.  

3.3 When a person is taken to have committed an offence – New 
section 324 

New section 324(1) provides that if an offence is committed, a person involved in the commission of 
the offence is taken to have committed the offence. This will apply to both summary and indictable 
offences, whether in the Crimes Act or otherwise.15 A person who is involved in the commission of 

an offence will be liable to the maximum penalty applicable to the offence the person is taken to 
have committed.  

It is clear that liability is derivative, as an offence has to have been committed for a person to be 
complicit in that offence. However, this does not require any other person to be prosecuted for, or 

found guilty of, the offence – see new section 324A. 

A person may commit an offence but not be criminally responsible for that offence. Two (or more) 
people may be involved in the commission of an offence, even where one of those people is not 
criminally responsible for that offence. This can already occur under existing law where one person 

is the innocent agent of another person, which applies where the principal offender ‘is not 
considered criminally responsible by reason of infancy, mental impairment, lack of knowledge of the 
true facts, or belief that the act is not unlawful’.16 If this is the case, an offence has been committed, 

but the principal offender cannot be held liable. A person who agrees with a child under the age of 
10 to sell drugs to another person, may still be guilty of trafficking in drugs even though the child 
who sold the drugs is not criminally responsible because they are so young.    

However, certain defences or exceptions may exist which mean that a person has not committed an 

offence. In such a situation, by definition, another person cannot be involved in the commission of 
that offence. For example, if two people are involved in making a film, and are prosecuted for the 
offence of production of child pornography, if the film has artistic merit, no offence will have been 

committed. Accordingly, another person involved in making the film will also not have been involved 
in the commission of an offence and, therefore, cannot be held liable under the complicity 
provisions. 

 
13 R v Lam & Ors (Ruling No 20) (2005) 159 A Crim R 448. 
14 See Justice Weinberg et al, Simplification of Jury Directions Project: A Report to the Jury Directions Advisory Group 

(August 2012) [2.72] and [2.76]. 
15 The Act will also repeal or amend a number of complicity provisions in other Acts. However, some provisions relating to 

complicity will continue to operate separately from these new general provisions. Amendments to those provisions may be 
made in a subsequent Bill or Bills.  

16 Simon Bronitt and Bernadette McSherry, Principles of Criminal Law (Lawbook Co, 3rd ed, 2010) 411. 
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3.3.1 Withdrawal from an offence 

The common law recognises that a person may, in certain circumstances, take steps to withdraw 
from the commission of an offence.17 Withdrawing from an offence involves effectively undoing, or 
removing the effect of, the person’s prior contribution to the commission of an offence. For example, 

a person may effectively countermand his or her earlier encouragement, or a person may call the 
police to foil the commission of an offence.  

The common law test may apply differently depending upon whether a person has aided and 
abetted, counselled or procured, or been involved in a joint common enterprise. The greater a 

person’s involvement in an offence, the more the person will need to do to effectively withdraw from 
that offence.  

New section 324(2) recognises that in certain circumstances, a person who would otherwise be 
taken to have been involved in the commission of an offence, may withdraw their involvement from 

that offence. As the note to this subsection indicates, the common law will continue to apply to 
determine what constitutes an effective withdrawal. (The Act abolishes other aspects of the 
common law on complicity – see new section 324C.) 

This aspect of the Act differs from the Weinberg Report recommendation, which would have 

codified the law on withdrawal, and required the person to take all reasonable steps to prevent the 
commission of the offence. The ‘all reasonable steps’ requirement may be unduly harsh in operation 
on a person who was only minimally involved in the commission of the offence (e.g. a person who 

only encouraged another person to commit an assault). By requiring a person to effectively undo 
their prior contribution, the common law on withdrawal is more flexible and applies more fairly, as it 
ties the requirements of withdrawal to what the person has previously done to encourage or 

facilitate the offence.  

Rather than attempt to codify the common law on withdrawal (which, as noted above, may apply 
differently to the different forms of complicity), the Act retains this aspect of the common law. This 
will ensure that the flexibility of the common law continues to apply.  

3.3.2 Exception if the offence is intended to benefit or protect the person 

New section 324(3) provides that this section does not impose liability on a person for an offence 
that is intended to benefit or protect that person. This provision is based on terminology used in 

section 11.5(4)(b) of the Commonwealth Criminal Code,18 and in the draft provision suggested by 
the New South Wales Law Reform Commission in its report on Complicity.19 It makes clear, for 
example, that a child who is the victim of incest is not complicit in that offence. While it is unlikely 

that such a person would be prosecuted in such circumstances, this exception is appropriate as a 
matter of policy. 

3.4 Other offenders need not be prosecuted or found guilty – New 
section 324A 

New section 324A provides that a person who is involved in the commission of an offence may be 
found guilty of the offence whether or not any other person is prosecuted for, or found guilty of, the 
offence. However, as required by new section 324(1), the prosecution would still have to prove that 
an offence was in fact committed.  

 
17 See, for example, White v Ridley [1978] HCA 38; R v Tietie, Tulele and Bolamatu (1988) 34 A Crim R 438; R v Jensen and 

Ward [1980] VR 194. 
18 Criminal Code Act 1995 (Cth) sch 1. 
19 New South Wales Law Reform Commission, Complicity, Report No 129 (2010) 56. 
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3.5 Offender’s role need not be determined – New section 324B 

New section 324B provides that a person may be found guilty of an offence by virtue of new section 
324 if the trier of fact is satisfied of the person’s guilt either as the person who committed the 

offence or as a person involved in the commission of the offence, but is unable to determine which 
applies. This provision is modelled on section 11.2(7) of the Commonwealth Criminal Code and the 
draft provision suggested by the New South Wales Law Reform Commission in its report on 

Complicity.20 

3.6 Abolition of certain aspects of the common law – New section 
324C 
New section 324C abolishes certain aspects of complicity at common law. In particular, it abolishes 

the common law in relation to aiding, abetting, counselling or procuring the commission of an 
offence, and the doctrines of acting in concert, joint criminal enterprise and common purpose 
(including extended common purpose). 

Extended common purpose is a highly problematic doctrine, both from a practical and theoretical 
viewpoint (see [2.171]–[2.202] of the Weinberg Report). It has been extensively criticised for 
providing that a person may be guilty of murder when they only foresaw the possibility (not the 

probability) that a person might kill another person in the course of committing another offence. 
Under the new provisions, such a person could still be guilty of manslaughter, but not murder.  

The note to new section 324C makes clear that this section does not abolish the common law in 
relation to the circumstances in which a person may withdraw from an offence in which the person 

would otherwise be complicit. See also new section 324(2), which is discussed above. 

 
20 New South Wales Law Reform Commission, Complicity, Report No 129 (2010) 56–57. 
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