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Chapter Overview
Chapter 8 contains general provisions under the 
following Parts:

Part 8.1 – Conduct of Proceeding

Part 8.2 – Witnesses

Part 8.3 – Service of Documents

Part 8.4 – Costs

Part 8.5 – Miscellaneous.

Legislative History

This Part is based on a range of provisions from the 
Crimes Act 1958, Crimes (Criminal Trials) Act 1999, 
Magistrates’ Court Act 1989 and Evidence Act 1958. 
Often these provisions have been modified, clarified and 
combined in order to create laws of general application.

Discussion

The provisions in this Part apply generally across the 
whole Act. 

One of the most significant changes introduced by this 
Part is in relation to service. A unified and consistent 
approach has been introduced for service of all 
documents in criminal proceedings (see Part 8.3).

This Part also contains a new broad power to amend. 
This power provides that the court can amend 
summonses, warrants, pleas, judgments and orders 
where there is a defect or error (see section 412).

Part 8.2 deals with rules and procedure relating to the 
giving of evidence by witnesses in sexual offence and 
family violence proceedings. Part 8.2 re-enacts sections 
37A to 37E, 41A to 41E, and 41G and 41H of the 
Evidence Act 1958 and restructures and clarifies these 
provisions. In addition, Part 8.2 introduces new provisions 
(in Division 7) that relate to the recorded evidence of a 
complainant at trial (other than a complainant who gives 
evidence by way of a special hearing). 

Part 8.1 – Conduct  
of Proceeding
Part Overview
This Part deals with the most common matters that apply 
to all proceedings. As the heading indicates, this Part 
concerns all types of proceedings and is not limited to 
hearings and trials.

Specifically, this Part deals with the following topics:

• appearance (see section 328)

•  when the accused is required to appear at a hearing 
(see section 329)

•  when the accused is required to attend a hearing 
(see section 330)

•  the power of the court to adjourn proceedings  
(see section 331)

•  transfer of the accused between place of detention 
and court (see section 332)

•  the power of the court to return the accused to a youth 
justice centre (see section 333)

•  proceedings against bodies corporate 
(see section 334)

• interpreters (see section 335)

• subpoenas and witness summonses (see section 336)

•  the right of a victim of the offence who is also a witness 
in the proceeding to be present in court (see section 
336A)

•  the ability of the court to act on application or on its 
own motion (see section 337).

328  Appearance

Overview

Section 328 sets out who can appear on behalf of a 
party in a criminal proceeding.

This is the first section in this Part because it deals  
with matters which are relevant at the outset of a  
criminal proceeding.

Chapter 8 – General
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Accused Required to Attend or Appear?

Appearance by accused 
or representative s.328

Is a representative appearing 
on behalf of accused?�

Hearing in committal 
proceeding?� s.100(2)

Accused in custody/bail?� 
s.330(1)(b)

Hearing in trial  
proceeding?� s.246

Court requires attendance?� 
s.330(1)(c)

Rules require accused to 
attend?� s.330(1)(a)

Attendance by accused  
not required

Attendance by accused 
required s.330

Court may issue warrant 
if accused does not 
attend s.330(4) or (5)

Court may excuse 
attendance s.330(3)

Must appear at  
appeals s.329(2)

Appear
Personally or by 
representative 
under s.328

Attend
Accused to be 
physically present  
(or by audiovisual) 
s.3

Must appear at 
hearings s.329(1)

Court may excuse 
appearance 
s.329(3)

Court may excuse 
attendance from 
committal hearing 
under s.135 not s.330

Yes

Yes

Yes

Yes

Yes

Yes

No

No

No

No

No

LEGEND:

Court responsibility 

Accused responsibility 

Optional process 
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Legislative History

This section is based on section 38(1) of the Magistrates’ 
Court Act 1989. However, there is no equivalent section 
specifically related to summary proceedings. Instead, 
the provision applies to all criminal proceedings including 
summary proceedings, committals, trials and appeals.

Relevant Rules/Regulations/Forms

For legal practitioners appearing:

•  in the Magistrates’ Court (in committal proceedings), 
see rule 38 and Form 25 of the Magistrates’ Court 
Criminal Procedure Rules 2009

•  in the County Court see rule 1.07 and Form 1A of the 
County Court Criminal Procedure Rules 2009 

•  in the Supreme Court (trial division) see rules 4.04 and 
4.05 and Form 6-4B of the Supreme Court (Criminal 
Procedure) Rules 2008

•  in the Supreme Court (criminal appeals) see rule 2.04 
of the Supreme Court (Criminal Procedure) Rules 2008.  

Discussion

This section provides for ‘appearance’ across the 
whole Act. It enables a party to a criminal proceeding to 
appear in various ways, including personally, by a legal 
practitioner (or another person empowered by law to 
appear for the party). See section 3 for definition of legal 
practitioner. It should be noted that a legal practitioner 
is defined to include an Australian lawyer authorised 
under section 2.2.2(2)(g) of the Legal Profession
Act 2004. 

In the Magistrates’ Court, informants who are police 
officers can appear by a police prosecutor. 

In certain circumstances, a party may appear by any 
other prescribed person or class of persons under 
specific provisions of the Sentencing Act 1991 and the 
Infringements Act 2006.

329   When accused etc. is required 
to appear at hearing

Overview

This is a new section which provides the general 
requirement for the accused to appear. At a very basic 
level it creates the following structure:

•  a presumption that an accused must appear every 
time their case is in court

• exceptions where the Act or rules say so

• a broad power to excuse appearance.

Legislative History

This section is new and has no direct relationship to any  
earlier provisions.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section requires an accused, or a party to the 
appeal who was the accused, to appear at every hearing 
in the criminal proceeding against him or her unless this 
Act provides otherwise or the court excuses them from 
appearing.

Together with the sections that follow, it forms part of a 
clearer approach to the question of when the accused 
must be at court.

The Act distinguishes between appear and attend. Both 
terms are defined in section 3. Attend is used to refer to 
a person being physically present in court and appear is 
used where the person does not need to be physically 
present, as long as they are represented.

Previously, the approach to this issue differed significantly 
between the various stages of the criminal process. For 
example, the commonly accepted position as set out in 
Victorian Criminal Procedure (Fox, 2005, page 174) was 
that the accused’s attendance (unless on bail) was not 
required for summary proceedings (whether for purely 
summary offences or indictable offences triable summarily 
(IOTS)) to be valid. In those circumstances, an appearance 
(i.e. legal representation) was sufficient.  

However, the statutory basis for that position was not 
particularly clear. Section 41 of the Magistrates’ Court Act 
1989 drew an apparent distinction between a summary 
offence in respect of which a warrant could be issued if 
the accused did not ‘appear’ on summons, and indictable 
offences where a warrant could be issued if the accused 
did not ‘attend’ on summons.  

For indictable matters proceeding through the committal 
stream, the accused will more often be on bail or 
remanded in custody. It is the bail or custodial status that 
provides the basis for the requirement to attend. 

In the interests of consistency, section 329 creates a 
presumption that an accused is required to appear at all 
hearings. It also allows for appearance to be excused by 
the court.

Section 330 then requires the accused to attend in the 
following instances:

• if they are bailed

• if they are remanded in custody

•  in committal proceedings, unless excused (section 100) 

• in trial proceedings, unless excused (section 246).

Importantly, section 330(3) allows the court to  
excuse attendance.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/cccpr2009401/
http://www.austlii.edu.au/au/legis/vic/consol_reg/scpr2008399/
http://www.austlii.edu.au/au/legis/vic/consol_reg/scpr2008399/
http://www.austlii.edu.au/au/legis/vic/consol_reg/scpr2008399/
http://www.austlii.edu.au/au/legis/vic/consol_act/lpa2004179/
http://www.austlii.edu.au/au/legis/vic/consol_act/lpa2004179/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/40511806E2A2D779CA25768F0012CC9F/$FILE/91-49a113.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/ia2006161/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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This approach is intended to broadly reflect the current 
law and practice, to make the law clearer and to provide 
flexibility where the accused’s attendance or non-
attendance will be useful for case management purposes. 

330   When accused etc. is required  
to attend hearing

Overview

Section 330 provides for the court to both require and 
excuse attendance where appropriate.

Legislative History

This section is new and has no direct relationship to any 
earlier provisions.

Relevant Rules/Regulations/Forms

For attendance of the appellant in the Court of Appeal, 
see rule 2.36 of the Supreme Court (Criminal Procedure) 
Rules 2008. 

Discussion

This section is part of a new approach to when an 
accused is required to attend or appear, discussed 
under section 328.

Section 3 defines attend as being physically present 
in court. 

This section requires an accused, or a party to an appeal 
who was the accused, to attend a hearing if:

• they are required to under this Act

•  they have been remanded in custody or granted bail to 
attend the hearing

• the court requires their attendance.

The court has the discretion to excuse a person from 
attending a hearing that they would otherwise be 
required to attend. The court also has the power to issue 
a warrant to arrest the person if they fail to attend when 
required to do so.

The Act separately requires attendance at three different 
types of hearings. First, attendance is required at a 
contest mention hearing, which is a case management 
process in the Magistrates’ Court (see section 55). 
Second, attendance is required at all hearings in 
a committal proceeding, which is a proceeding to 
determine if there is enough evidence to require the 
accused to stand trial (see section 100). Last, attendance 
is required at all hearings under Chapter 5, which deals 
with hearings in trials on indictment (see section 246).

It should be noted that, where a warrant is executed 
after failure to attend, section 411 provides that the 
accused must be brought before the court that issued 
the warrant.

331  Power to adjourn proceeding

Overview

Section 331 provides a general power for a court to  
adjourn proceedings.

Legislative History

This section is based on section 128 of the Magistrates’ 
Court Act 1989 as well as sections 360 and 388 of the 
Crimes Act 1958. Section 128 of the Magistrates’ Court 
Act 1989 continues to apply to proceedings other than 
criminal proceedings. Section 360 of the Crimes Act 
1958 provided the Supreme and County Courts with a 
power to adjourn criminal proceedings. The order for 
postponement of trial previously in section 360 of the 
Crimes Act 1958 has been incorporated into the new 
general adjournment provision in this section. However, 
the restrictions on certain ‘objections’, in section 388 of 
the Crimes Act 1958, have not been re-enacted in order 
to ensure that interlocutory appeals are not restricted 
(see discussion in relation to Division 4 of Part 6.3). 

Relevant Rules/Regulations/Forms

For an application to abridge a court hearing date, see 
rule 28 and Form 15 of the Magistrates’ Court Criminal 
Procedure Rules 2009. 

Discussion

This power was previously contained in the Magistrates’ 
Court Act 1989. It is a sensible case management tool 
and therefore has been expanded to apply generally. 
This section consolidates into one provision the pre-
existing adjournment powers of all three courts that 
were previously contained in a large number of individual 
sections related to individual processes.

This section sets out the consequences for the accused 
when the court adjourns a hearing – they must be 
allowed to go at large, remanded, granted bail or have 
their bail extended. Further, this section enables the court 
to bring a hearing on early with the consent of the parties 
or on notice being provided by a party to the other party 
or parties. 

If the court has adjourned the hearing to a particular 
time, this section allows it the flexibility to accommodate 
changes in circumstances by ordering that the hearing be 
resumed before that time and to a place, other than the 
court, by audiovisual link.

When a court adjourns a proceeding and the jury has 
already been sworn, this section enables the court to 
discharge the jury from giving a verdict and to order 
a new trial, whether or not the accused is present. 
This power to dismiss the jury is subject to certain 
limitations in cases where the adjournment relates to an 
interlocutory appeal or case stated (see sections 299 
and 303).

http://www.austlii.edu.au/au/legis/vic/consol_reg/scpr2008399/
http://www.austlii.edu.au/au/legis/vic/consol_reg/scpr2008399/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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As this section provides for orders to be made by the 
court, it is useful to remember that orders made under 
this Act can be made on application by either party or on 
the court’s own motion (see section 337).

332   Transfer of accused between place  
of detention and court

Overview

Section 332 provides that the person with legal custody 
of an accused in detention is responsible for bringing 
them to and from the court as needed. 

Legislative History

This section is based on section 361 of the Crimes Act 
1958 but has been reworked and simplified, and now 
applies to all criminal proceedings.

Relevant Rules/Regulations/Forms

For transfer of prisoners in a proceeding in the Court of  
Appeal, see rule 2.52 of the Supreme Court (Criminal 
Procedure) Rules 2008. 

Discussion

The accused in detention will usually be brought 
physically to court for trial and sentencing. This section, 
however, gives the court a discretion to order that the 
accused be present in other circumstances it considers 
appropriate in the interests of justice.

333   Power to return accused  
to youth justice centre

Overview

Section 333 gives the Magistrates’ Court the power to 
return an accused to a youth justice centre instead of 
remanding them in custody. 

Legislative History

This section is based on section 49 of the  
Magistrates’ Court Act 1989. It does not introduce 
any significant change.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview, above.

334   Proceedings against bodies corporate

Overview

Section 334 deals with proceedings against bodies 
corporate and, in particular, the role of a representative of 
a corporation in criminal proceedings.

Legislative History

This section is based on the Magistrates’ Court Act 1989 
(section 48 and clause 2(4) of Schedule 6 (concerning 
notices of appeal)). It introduces limited changes 
that apply the substance of section 48 to all criminal 
proceedings as well as new terminology.

A corporate accused is defined in section 3 as an 
accused that is a body corporate. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Historically, a corporation could not be directed to stand 
trial for an indictable offence at common law because 
there was no accused who could actually be committed 
into custody pending trial or admitted to bail (Victorian 
Criminal Procedure, Fox, 2005, page 203). Without 
legislation allowing committal proceedings for charges 
against corporate entities, the only way to bring a 
corporation to trial was by direct presentment or grand 
jury indictment. Section 49 of the Magistrates’ Court 
Act 1989 permitted a corporation to appear through 
an appointed representative and thus be subject to a 
committal proceeding.  

For consistency throughout the criminal process, this 
section provides that the corporation can appear 
through a representative. This representative of the body 
corporate will act on behalf of the corporate accused for 
the purposes of the criminal proceeding.  

This section defines a representative of a body 
corporate as a person appointed by the body corporate 
to represent it for the purpose of doing any act or thing 
authorised by this section.

Section 334(4) provides that the representative can 
do anything on behalf of the body corporate. The only 
qualification is that certain steps (e.g. guilty pleas) require 
an express authority.

335  Interpreter

Overview

Section 335 prevents a court from hearing and 
determining a proceeding without an interpreter if the 
accused is charged with an offence punishable by 
imprisonment and does not have sufficient knowledge of 
English to understand or participate in the proceeding.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/scpr2008399/
http://www.austlii.edu.au/au/legis/vic/consol_reg/scpr2008399/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Legislative History

This section is based on section 40 of the Magistrates’ 
Court Act 1989. 

Relevant Rules/Regulations/Forms

For advice in other languages see:

•  rule 2.02 and Form 2 of the Children’s Court Criminal 
Procedure Rules 2009

•  rule 12 and Form 6 of the Magistrates’ Court Criminal 
Procedure Rules 2009.

Discussion

Section 335 applies to all proceedings for offences 
punishable by imprisonment where the accused does 
not have sufficient knowledge of English to understand 
or participate in the proceeding. In these circumstances, 
the court is not permitted to hear and determine the 
proceeding without an interpreter interpreting it. 

Previously, there was no equivalent to section 40 of 
the Magistrates’ Court Act 1989 for the higher courts. 
Consequently, the courts have held that it is the duty of 
the trial judge to endeavour to ensure that an interpreter 
is provided where a trial would be unfair due to the 
absence of an interpreter. Courts have also ordered 
retrials where the accused has established a lack of 
understanding at the trial due to the absence of an 
interpreter.

The substance of section 40 of the Magistrates’ Court 
Act 1989 is now given effect in this section and applies 
to all criminal proceedings.

This section complements the requirements of 
section 25(2)(i) of the Charter of Human Rights and 
Responsibilities Act 2006 (the Charter) which provides 
that a person is entitled to have the “free assistance of 
an interpreter if he or she cannot understand or speak 
English”. Without limiting this right in other cases, the 
section ensures that, where the accused is at risk of 
imprisonment, their case cannot proceed without an 
interpreter if that is necessary to ensure they have 
sufficient understanding of the process.

In R v Yasso [2007] VSCA 306 the Court of Appeal 
recently affirmed the long-standing principle that natural 
justice principles will require interpreters in some cases:

It is, of course, an elementary requirement of natural 
justice that a defendant in criminal proceedings be 
able to participate fully, to present argument and 
answer questions, and to understand everything 
that is said by the bench and by opposing counsel. 
For a non-English speaking defendant, accurate 
interpreting is vitally important. 

336  Subpoenas and witness summonses

Overview

This section allows parties to criminal proceedings to 
apply for the issue of a subpoena in accordance with the 
rules of court or a witness summons in accordance with 
the Magistrates’ Court Act 1989, as the case requires.

Legislative History

This section is new and has no direct relationship to any 
earlier provisions.

Relevant Rules/Regulations/Forms

For subpoenas see:

•  rule 1.09 of the County Court Criminal Procedure
Rules 2009

•  rule 1.12 of the Supreme Court (Criminal Procedure) 
Rules 2008.

For form of witness summons, see:

•  rule 2.05 and Form 3 of the Children’s Court Criminal 
Procedure Rules 2009

•  rule 24 and Form 13 of the Magistrates’ Court Criminal 
Procedure Rules 2009. 

Discussion

Subpoenas are documents by which the court compels 
a witness to attend court in order to give evidence or to 
produce documents in their possession.

This section provides a simple declaration of the parties’ 
entitlement to apply for a subpoena or a witness 
summons in accordance with the rules of court and the 
Magistrates’ Court Act 1989, respectively. This applies in 
both summary and indictable proceedings. 

The term ‘witness summons’ is used interchangeably 
with ‘subpoena’ in the Act (see sections 45 (Grounds 
on which informant may refuse disclosure) and 122 
(Compliance with request to copy or inspect items or 
disclose previous convictions of witness). This is because 
section 43 of the Magistrates’ Court Act 1989 (Witness 
summonses) remains in that Act. 

This section has been included in the Act as, while  
the rules will continue to operate, it is helpful to have  
a clear, general provision relating to notifying witnesses  
to proceedings.

As discussed throughout this guide, the Act now 
creates clearer statutory disclosure obligations at each 
level of criminal proceedings. Importantly, the courts 
have been given express powers to resolve disputes 
about disclosure, which may lead to less reliance on 
witness summons/subpoena processes. The location of 
statutory disclosure obligations at each level of criminal 
proceedings is indicated below.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/cccpr2009392/
http://www.austlii.edu.au/au/legis/vic/consol_reg/cccpr2009392/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.austlii.edu.au/au/cases/vic/VSCA/2007/306.html
http://www.austlii.edu.au/au/legis/vic/consol_reg/cccpr2009401/
http://www.austlii.edu.au/au/legis/vic/consol_reg/cccpr2009401/
http://www.austlii.edu.au/au/legis/vic/consol_reg/scpr2008399/
http://www.austlii.edu.au/au/legis/vic/consol_reg/scpr2008399/
http://www.austlii.edu.au/au/legis/vic/consol_reg/cccpr2009392/
http://www.austlii.edu.au/au/legis/vic/consol_reg/cccpr2009392/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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Summary Proceedings

•  Where is the disclosure regime contained?� 
See Division 2, Part 3.2 generally

•  Where is the court’s power to order disclosure located?� 
See section 46.

Committal Proceeding

•  Where is the disclosure regime contained?�  
See Part 4.4

•  Where is the court’s power to order disclosure located?� 
See section 125(1)(e) and the case direction notice 
(section 119(e), 122(2) and (3)).

Trial Proceedings

•  Where is the disclosure regime contained?� 
See Division 2, Part 5.5 (particularly section 185)

•  Where is the court’s power to order disclosure located?� 
See section 181(2)(1).

The availability of an express power to resolve 
disclosure disputes removes much of the need for 
the (comparatively cumbersome) subpoena process 
to be used, particularly where the material is in the 
prosecution’s possession (DPP or police). It will be open 
for such disclosure disputes to be resolved by simple 
application to the court and hearing of the issue on 
the merits. Having examined the contested material (if 
necessary to resolve the dispute) the court may order 
either disclosure, partial disclosure, or non-disclosure of 
the material that is the subject of the application. 

336A   Victim who is a witness entitled  
to be present in court

Overview

This section provides that in a criminal proceeding where 
the victim is also a witness, the court may only order 
the victim to leave the courtroom until required to give 
evidence if the court considers it appropriate to do so. 

Legislative History

This section is based on section 127(1)(ba) of the 
Magistrates’ Court Act 1989 and on section 42 of the 
Evidence Act 1958.  

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section re-enacts section 42 of the Evidence Act 
1958 which was introduced in 2005 to support and 
recognise the role of victims in criminal proceedings. 

The section was introduced by the Sentencing (Further 
Amendment) Act 2005. That Act introduced a range 
of amendments designed to better support victims of 
crime by promoting greater recognition of victims in the 
sentencing process. An extract from the Second Reading 
Speech for the Sentencing (Further Amendment) Act 
2005 follows:

One way in which victims’ access to information 
and proceedings could be enhanced is for steps to 
be taken to ensure that they are not unnecessarily 
excluded from the court. 

Sometimes a victim will be a witness in the 
proceeding. A court may make a ‘witness order’ 
which requires all witnesses except the defendant 
and the witness being examined to leave the court. 
In the Magistrates’ Court, an exception is also made 
for the informant because he or she is a party to 
those proceedings. 

When a ‘witness order’ is made, a victim who is also 
a witness is excluded from the court. While this may 
sometimes be appropriate, it may be preferable for 
the court to give specific consideration to whether 
the victim needs to be excluded. 

…The bill will ensure that a victim who wants to 
observe proceedings is not automatically excluded 
when the court makes an order for witnesses to 
leave the courtroom. This provision is intended 
to ensure that courts consider the particular 
circumstances of the victim when ordering witnesses 
from the courtroom. This recognises the particular 
position of victims in criminal proceedings. The court 
will still retain the discretion to make a determination 
that a victim must leave the courtroom; for example, 
in order to ensure a fair trial to the defendant.

337   Court may act on application  
or on own motion

Overview

Section 337 provides that a court may exercise its power 
or discretion on the application of a party or on its own 
motion unless the context provides to the contrary, 
expressly or by necessary implication. It is intended to 
overcome confusion as to whether judges or magistrates 
have authority to make an order or direction in the 
absence of an application and where there is no express 
‘own motion’ power.

Legislative History

This section is new and has no relationship to any  
earlier provisions.

Relevant Rules/Regulations/Forms

Not applicable. 
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Discussion

This is a broad and general power. Accordingly, specific 
references to this issue in previous provisions have not 
been re-enacted throughout the Act. There are a number 
of examples in which the empowering provision is silent 
and therefore this section applies to allow the court to 
act on application or on its own motion including:

•  section 165 (which concerns orders for amendment  
of indictments) 

•  section 167 (which provides that the Supreme Court 
may order that the accused be tried in the County 
Court or the Supreme Court). 

In contrast, an example of a section which is deliberately 
limited and the court is only permitted to act on an 
application, is section 198 (which concerns orders for 
taking evidence from a witness before trial).

In order to ensure that the power under this section is not 
interpreted in a limited way, section 337(2) clarifies that 
the court may also vary or revoke any decision or other 
order it makes in the exercise of any power or discretion 
conferred on it by this Act. 

Part 8.2 – Witnesses
Part Overview
Part 8.2 deals with rules and procedure that relate to the 
giving of evidence by witnesses in sexual offence and 
family violence proceedings. 

Sexual offence is defined in section 3 of the Act. The 
definition has been broadened from its previous definition 
in section 3 the Evidence Act 1958 to include the sexual 
servitude offences in subdivision (8EAA) of Part I of the 
Crimes Act 1958.

This Part re-enacts sections 37A to 37E, 41A to 
41E, 41G and 41H of the Evidence Act 1958. Given 
their relevance to procedure in summary hearings, 
committal proceedings and trials the sections are more 
appropriately located in the Criminal Procedure Act 
2009. The Evidence Act 1958 sections were repealed by 
the Criminal Procedure Amendment (Consequential and 
Transitional Provisions) Act 2009. 

The Evidence Act 1958 sections were drafted in 
response to a number of major reviews by the Victorian 
Law Reform Commission (VLRC); the first between 1988 
and 1991 and the second in 2004. Over the years, the 
VLRC’s recommendations have been implemented by 
the introduction of legislation to amend or create new 
sections. These sections are inconsistent in style and 
content and some provisions overlap and duplicate  
each other. 

Part 8.2 restructures the sections into Divisions, with 
greater clarity in relation to the offences, categories of 
witnesses and stages of a criminal proceeding to which 
they apply. Where possible, the sections have been re-
organised and simplified. The Divisions in this Part are:

Division 1 – Guiding principles

Division 2 – Evidence concerning complainant

Division 3 – Cross-examination of protected witness

Division 4 – Alternative arrangements for giving evidence

Division 5 –  Use of recorded evidence-in-chief of children 
and cognitively impaired witnesses in sexual 
offence and assault matters

Division 6 –  Procedure and rules for children and 
cognitively impaired complainants 

Division 7 –  Admission of recorded evidence of 
complainant in sexual offence matters

Division 8 – Miscellaneous.

Division 7 is the only new Division. It relates to the 
recorded evidence of a complainant at trial, other than 
a complainant who gives evidence by special hearing.  
A more detailed discussion of the changes introduced  
by this Division is provided below. 
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Clause 12 of Schedule 4 to the Act is relevant to Part 
8.2. It sets out the transitional arrangements for this Part 
which are different from the transitional arrangements 
for the rest of the Act. Given the connections with the 
Evidence Act 1958, clause 12 of Schedule 4 aligns the 
transitional provisions for Part 8.2 with the transitional 
provisions for the Evidence Act 2008. 

Consistent with the transitional provisions for the 
Evidence Act 2008, Part 8.2 applies to all hearings that 
commence on or after 1 January 2010 but does not 
apply to a hearing in a proceeding that is part heard on 
the commencement day as defined in subclause 12(2).

Subclauses 12(3) to 12(6) of Schedule 4 are more detailed 
and apply to specific aspects of the transition process 
for matters that commenced before the commencement 
day and continue after the commencement day. These 
subclauses are discussed in more detail in relation to 
Schedule 4 to the Act.

Division 1 – Guiding principles

338  Guiding Principles

Overview

Section 338 sets out the guiding principles for 
interpreting and applying Part 8.2. 

Legislative History

This section is based on section 32AB of the Evidence 
Act 1958, without change. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 32AB of the Evidence Act 1958 has not been 
repealed and remains in the Evidence (Miscellaneous 
Provisions) Act 1958. It is relevant to the remaining 
sections such as those which relate to confidential 
communications. 

This section is drafted to be consistent with section 
32AB. It applies to the provisions in Part 8.2 as they 
relate to the giving of evidence by complainants and 
witnesses in sexual offence proceedings. The guiding 
principles were introduced in 2006 and the principles 
have informed, in part, the development of some of 
these sections as they were drafted in the Evidence Act 
1958. The special rules and procedures are intended to 
address some of the issues that are listed in the guiding 
principles such as:

• the significant under-reporting of sexual offences

•  the targeting of vulnerable victims such as children and 
cognitively impaired people

•  the fact that perpetrators of sexual offences are often 
known to their victims

•  the fact that there is often no physical sign of the  
offence itself. 

Division 2 – Evidence 
concerning complainant

Division Overview
The Division sets out the evidentiary rules with respect 
to questions and evidence about the chastity of the 
complainant and the complainant’s previous sexual 
activities. It also sets out when sexual history evidence is 
and is not admissible in a proceeding.  

The Division sets out a process by which the accused 
may apply to admit evidence or cross-examine the 
complainant about previous sexual activities including 
time limits for making an application and factors which 
the court must consider in determining an application. 

The Division largely re-enacts section 37A of the Evidence 
Act 1958; however the structure has been overhauled 
so that it follows a clear and logical sequence. There are 
several significant changes including:

• a new definition of sexual history evidence

•  clarification that an application for leave must be made 
at all stages of criminal proceeding

•  clearer time limits for an application for leave at 
different stages of a criminal proceeding

•  a change in the test for allowing an application for 
leave out of time or to waive the requirement that it 
be in writing, from ‘exceptional circumstances’ to 
‘interests of justice’.

339  Application of Division

Overview

Section 339 sets out that Division 2 applies to a criminal 
proceeding which relates wholly or partly to a charge for 
a sexual offence.

The Division applies to all complainants, including 
complainants who are children or cognitively impaired. 

The Division applies despite any other law to the contrary. 

Legislative History

This section is based, in part, on the first paragraph of 
section 37A of the Evidence Act 1958 with additional 
information. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Consistent with the approach taken throughout this Part, 
the section makes clear the categories of complainants 
to which the Division applies, that is, to all complainants. 
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This means that the Division may apply in conjunction 
with another Division (for example a special hearing, 
protected witness or where the complainant is a child or 
cognitively impaired) and the accused is bound by  
the rules and procedures in this Division during such  
a hearing. 

It also makes clear that the Division applies to all stages 
of a criminal proceeding, which includes a summary 
proceeding. This means that the accused must apply 
for leave to admit evidence or cross-examine the 
complainant with respect to previous sexual activities 
(other than the sexual activity to which the charge relates) 
in a summary hearing. 

340  Definition

Overview

Section 340 contains a definition of sexual history 
evidence. 

Legislative History

This section is new. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The definition of sexual history evidence has been 
created to simplify the complex way in which it was 
expressed in section 37A(1) rule (4) of the Evidence 
Act 1958.

The definition is relevant to section 343 of the Act which 
sets out when sexual history evidence is not admissible 
and section 352 which sets out limitations on its use if it 
is admitted in a proceeding. 

341   Prohibition on questions and evidence 
concerning complainant’s chastity

Overview

This section prohibits the court from allowing questions 
or admitting any evidence about the general reputation of 
the complainant with respect to chastity. 

Legislative History

This section re-enacts section 37A(1) rule (1) of the 
Evidence Act 1958. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section prohibits questions concerning the general 
reputation of the complainant with respect to chastity. 
This means that the accused cannot seek leave to 

question or admit evidence under any circumstance if it 
is with respect to chastity. 

This reform was introduced in 1989 after the VLRC’s 
1988 report, Rape and Allied Offences: Procedure and 
Evidence. The prohibition is based on the recognition that 
questions relating to the chastity of the complainant can 
lead to attacks on the reputation of the complainant and 
lead to the complainant’s truthfulness being undermined.

The accused can seek leave to admit evidence or cross-
examine the complainant with respect to previous sexual 
activities (other than the sexual activity to which the 
charge relates) in accordance with sections 344 and 346. 

342   Restriction on questions and evidence 
concerning complainant’s sexual activities

Overview

Section 342 provides that the complainant must not 
be cross-examined on, and the court must not admit, 
evidence of the previous sexual activities (other than 
those to which the charge relates) of the complainant 
without the leave of the court. 

Legislative History

This section is based on section 37A(1) rule (2) of the 
Evidence Act 1958 and has been amended to clarify the 
scope of sexual activities to which it applies. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The section has been amended from its previous form 
in the Evidence Act 1958 by clarifying that the previous 
sexual activities to which the rule applies do not include 
the sexual activities to which the charge relates. This 
change makes it clear that cross-examination and the 
admission of evidence in relation to the sexual activities 
directly related to the charge are not limited. The 
prosecution should not need leave to lead evidence 
central to proof of the elements of the offence. Further, 
the accused’s right to a fair trial includes the right to be 
able to test the evidence against them with respect to 
the charge. This change ensures the accused in not 
inappropriately limited in their defence to the charge. 

The process for applying for leave to cross-examine or 
admit evidence is set out in sections 344 and 346.
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343  Admissibility of sexual history evidence

Overview

This section sets out when sexual history evidence is 
not admissible. 

Legislative History

This section re-enacts section 37A(1) rule (4A) of the 
Evidence Act 1958.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This rule was introduced in 2006 by the Crimes (Sexual 
Offences) Act 2006 to tighten the use of sexual history 
evidence during a proceeding. The change implemented 
a recommendation of the VLRC in its 2004 Final Report, 
Sexual Offences: Law and Procedure (Recommendation 
73, page 211) which sought to address the problem 
of inappropriate questioning to cast doubt on the 
complainant’s credibility.

Sexual history evidence is defined in section 340.

344  Application for leave

Overview

This section sets out the time limits for filing an 
application for leave in a summary hearing, committal 
proceeding, trial or a sentencing hearing. It also requires 
the application to be served on the informant and/or the 
DPP as the case requires. 

Legislative History

This section is based on section 37A(1) rule (5)(aa)(i) 
of the Evidence Act 1958. However, it has been 
substantially clarified with time limits for each stage 
of the proceeding. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

As there was no time limit prescribed in the previous 
Evidence Act 1958 section, it was not clear whether 
an application for leave had to be made in a summary 
proceeding. Section 344(a) of the Act clarifies this 
requirement and provides that an application for leave 
must be filed with the Magistrates’ Court in a summary 
proceeding at least 7 days before the summary hearing. 

Section 344 also provides a new time limit for filing an 
application for a sentencing hearing. In addition, section 
344(c)(ii) includes a time limit in a trial proceeding where 
the complainant is a child or cognitively impaired and a 
special hearing is to be conducted. 

Previously, section 37A(1) rule (5)(aa)(i) of the Evidence 
Act 1958 required the accused to provide the application 
to the DPP or the informant rather than filing it in court. 
Section 37A(1) rule (5A) of that Act required the DPP or 
informant to then provide the application to the court. 
This process has been changed so that the application 
is filed in the relevant court and served on the informant 
and/or DPP in accordance with the service provisions 
in Part 8.3. This is consistent with other application 
processes in the Act. 

Subclause 12(3) of Schedule 4 to the Act provides that, 
in circumstances where an application for leave has 
been given to the DPP prior to 1 January 2010 and 
therefore under the Evidence Act 1958, in the continuing 
course of the proceeding on and after 1 January 2010, 
the application for leave will be taken to have been 
filed and served under section 344 (this section). This 
transitional provision in Schedule 4 will be necessary in 
circumstances where an application has been made but 
not yet heard and determined before the commencement 
of the Act.

345  Application for leave out of time

Overview

This section enables the court to hear and determine an 
application for leave to cross-examine or admit evidence 
after the relevant time limit has expired, if it is in the 
interests of justice to do so. 

Legislative History

This section is based on section 37A(1) rule (5B) of 
the Evidence Act 1958. However, the ‘exceptional 
circumstances’ test has been replaced by ‘in the 
interests of justice’.  

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Previously, section 37A(1) rule (5B) of the Evidence 
Act 1958 required the existence of exceptional 
circumstances in order for the court to allow an 
application for leave out of time. This was an unusually 
high threshold which was difficult to satisfy. As a result 
either the court did not apply the test or the accused 
was disadvantaged in a proceeding as they were unable 
to seek leave. In practice, this provision was applied in a 
manner which gave weight to the overriding requirement 
to ensure a fair trial. 

Section 345 replaces the ‘exceptional circumstances’ 
test with whether it is in the interests of justice to allow an 
application out of time. 
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The previous test was not compatible with the right to 
a fair trial and ensuring procedural fairness. The change 
to the interests of justice test more appropriately reflects 
current practice and ensures fairness to the accused 
in a proceeding. 

346  Contents of application for leave

Overview

Section 346 requires that an application for leave must 
be in writing and sets out the contents of an application. 
This applies to both an application for leave to cross-
examine and an application for leave to admit evidence. 

Legislative History

This section is based on section 37A(1) rule (5)(aa)(ii) 
of the Evidence Act 1958 and has been amended to 
include additional requirements. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The section introduces a new requirement for the 
contents of an application for leave to admit evidence. 
Previously, section 37A(1) rule (5)(aa)(ii) of the Evidence 
Act 1958 applied to the contents of an application for 
leave to cross-examine only. An application to admit 
evidence requires different information and section 346(3) 
specifically provides for this. 

For an application for leave to cross-examine, the 
application must set out:

• the initial questions that are sought to be asked

•  the scope of the questioning sought to flow from the  
initial questioning

•  how the evidence has substantial relevance to the facts 
in issue or why it is a proper matter as to credit.

For an application to admit evidence, the application must:

• identify the evidence that is to be sought 

•  set out how the evidence has substantial relevance to 
the facts in issue.

347   Waiver of requirement to apply for leave 
in writing

Overview

Section 347 enables the court to waive the requirement 
that an application be made in writing, if it is in the 
interests of justice. 

Legislative History

This section is based on section 37A(1) rule (5C) of 
the Evidence Act 1958. However, the ‘exceptional 
circumstances’ test has been replaced by an ‘interests of 
justice’ test.  

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Previously, section 37A(1) rule (5C) of the Evidence 
Act 1958 required the existence of exceptional 
circumstances in order for the court to waive the 
requirement that the application for leave be in writing. 
This was an unusually high threshold which was difficult 
to satisfy. As a result, either the court did not apply the 
test or the accused was disadvantaged as they were 
unable to seek leave during a hearing or there was a 
delay to enable a written application to be prepared. 
Lowering the threshold ensures fairness to the accused 
and is more appropriate where the issue arises during 
the course of the hearing.

Section 347 replaces the test of exceptional 
circumstances with interests of justice. This is similar to 
the change made to section 345 – Application for leave 
out of time. 

348  Hearing of application for leave

Overview

Section 348 provides that an application for leave must 
be heard in the absence of the jury (if any) and, if the 
accused requests, in the absence of the complainant. 

Legislative History

This section re-enacts section 37A(1) rule (5)(a) of the 
Evidence Act 1958.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The hearing of an application for leave under section 
37A(1) rule (5)(b) of the Evidence Act 1958 included the 
additional requirement that the court must determine 
the application after allowing submissions and (sworn or 
unsworn) evidence. This requirement was not included in 
the Act as it is not necessary. The material that the court 
may consider when determining an application is at the 
court’s discretion.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/EA19D3C94566AC35CA25765E001AB489/$FILE/58-6246a163.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/EA19D3C94566AC35CA25765E001AB489/$FILE/58-6246a163.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/EA19D3C94566AC35CA25765E001AB489/$FILE/58-6246a163.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/EA19D3C94566AC35CA25765E001AB489/$FILE/58-6246a163.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/EA19D3C94566AC35CA25765E001AB489/$FILE/58-6246a163.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/EA19D3C94566AC35CA25765E001AB489/$FILE/58-6246a163.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/EA19D3C94566AC35CA25765E001AB489/$FILE/58-6246a163.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/EA19D3C94566AC35CA25765E001AB489/$FILE/58-6246a163.pdf


314   |    Criminal Procedure Act 2009 – Legislative Guide

349   Determination of application for leave 
during summary hearing, committal 
proceeding or trial

Overview

Section 349 sets out the test the court must apply 
and the factors that the court must have regard to in 
determining an application for leave during a summary 
hearing, committal or trial proceeding. 

Legislative History

This section is based on section 37A(1) rule (5)(a) of the 
Evidence Act 1958 with minor clarification.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 349 makes clear that the section applies to the 
determination of an application for leave in a summary 
proceeding as well as in a committal proceeding and a  
trial. This confirms the application of the leave process to 
summary proceedings. 

In order to grant an application for leave to cross-
examine or admit evidence, the court must be satisfied 
of two things: 

•  the evidence has substantial relevance to a fact 
in issue 

•  it is in the interests of justice to allow the cross-
examination or admit the evidence. 

In determining whether the cross-examination or 
admission of the evidence is in the interests of justice, 
the court must have regard to a range of factors. 
These factors, recommended by the VLRC in its 2004 
Final Report, Sexual Offences: Law and Procedure 
(Recommendation 70, page 210), include the probative 
value of the evidence when compared with the distress, 
humiliation and embarrassment the complainant may 
face by the cross-examination. This ensures that the 
accused has a fair trial and the privacy interests of the 
complainant are protected. 

350   Determination of application for leave 
during sentencing hearing

Overview

Section 350 sets out what the court must be satisfied 
of and what factors the court must have regard to in 
determining an application for leave during a  
sentencing hearing.

Legislative History

This section is based on section 37A(1) rule (3)(b) of the 
Evidence Act 1958 with minor modifications.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The section makes it clear that it applies to a sentencing 
hearing only. The factors to be considered differ from 
the factors the court must have regard to in determining 
an application for leave during a summary hearing, 
committal proceeding or trial. 

Section 350 continues the restrictions on evidence about 
a complainant’s sexual activities which apply during 
a summary hearing or trial, to the sentencing hearing 
stage. This is essential in protecting the complainant’s 
Charter right against arbitrary or unlawful interference 
with their privacy. An application to lead this kind of 
evidence does not often arise in practice because it is 
either not relevant or it is relevant and was adduced 
during the hearing or trial. 

Section 350 refers to “all sexual offences charged 
against the offender”. At the time of sentencing, the 
section would apply to all live charges, that is, charges 
before the court, against the offender. If the offender 
had been acquitted of some charges on the indictment, 
but had been found guilty of all remaining charges on 
the indictment, then section 350 would not inhibit any 
application for leave under section 342. 

If the offender pleaded guilty to some charges and a 
trial was required on the remaining charges, the plea 
hearing for the charges the offender has pleaded guilty 
to is normally adjourned and conducted after all related 
and outstanding charges against the offender have been 
determined. Where the offender seeks to adduce evidence 
of this kind the need to adjourn the plea hearing until all 
charges have been dealt with is clear and necessary for 
the proceedings to be conducted fairly for the offender.

By adopting this process section 350 is designed to 
ensure that where, for example, the offender intends to 
enter a plea of guilty to some charges on the indictment, 
but elects to go to trial on others, sexual history evidence 
is not inappropriately and prematurely admitted into 
evidence. Usually it will be more appropriate and fairer to 
both the offender and the complainant for all sentencing 
and plea hearings to be deferred until all outstanding 
charges in an indictment have been determined. Section 
331 of the Act provides a general power to adjourn a 
proceeding if the court considers it appropriate to do so.

351  Court must state reasons if leave granted

Overview

Section 351 requires the court to state its reasons in 
writing and enter it in the records of the court, if leave  
is granted. However, failure to do so does not invalidate 
the order.  
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Legislative History

This section is based on section 37A(1) rule (6) and 
37A(2) of the Evidence Act 1958. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Written reasons for granting leave are required to reflect 
the importance of the decision to grant leave; granting 
leave is not a mere formality. 

352  Limitation on sexual history evidence

Overview

Section 352 restricts the way in which sexual history 
evidence is to be used in court.  

Legislative History

This section is based on section 37A(1) rule (4)(a) and 
rule (4)(b) of the Evidence Act 1958. However, the 
language has been simplified. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Sexual history evidence is defined in section 340. This 
section limits the way in which sexual history evidence is 
to be considered if admitted into a proceeding. That is, 
it is not to be regarded as having a substantial relevance 
to the facts in issue because of any inferences it may 
raise as to general disposition, or as being a proper 
matter for cross-examination as to credit, except in 
certain circumstances; namely, where it would be likely 
to materially impair confidence in the reliability of the 
complainant’s evidence. 

Again the rule is in place to ensure that sexual history 
evidence is not used to undermine the credibility of the 
complainant or attack the complainant’s reputation.  
The ‘substantial relevance to the facts in issue’ test 
is relevant to sections 349 and 350. These sections 
provide that evidence must have substantial relevance 
before leave may be granted under section 342 to 
admit evidence or permit cross-examination of the 
complainant’s sexual activities. 

The VLRC found in its 2004 Final Report, Sexual 
Offences: Law and Procedure that cross-examination in 
relation to a complainant’s sexual activity is often used 
to justify questions on issues which have little or no 
relevance to the question in issue at trial. Further, if the 
evidence is genuinely relevant to a fact in issue, the court 
will have the discretion to allow its admission.

The test in section 349 appropriately limits the ability 
to adduce sexual history evidence to where it has 
substantial relevance to a fact in issue. The criteria to 
be considered by the court are intended to protect the 
complainant’s privacy rights and are also compatible with 
the accused’s right to a fair trial.

Division 3 – Cross-examination 
of protected witness

Division Overview
This Division prohibits personal cross-examination of a 
protected witness by the accused. It sets out procedure 
the court must follow if an accused is unrepresented and  
sets out how a legal practitioner is to conduct cross-
examination for an otherwise unrepresented accused 
who will not provide instructions. 

The Division is based on section 37CA of the Evidence 
Act 1958. The section was introduced into the Evidence 
Act 1958 by the Crimes (Sexual Offences) Act 2006, 
implementing recommendations 94-97 of the Victorian 
Law Reform Commission’s Final Report, Sexual 
Offences: Law and Procedure (page 245). 

The Final Report concluded that, while it is uncommon 
for an unrepresented accused to cross-examine a 
complainant, where this occurred it had the potential to 
cause great distress and harm to the complainant. This 
was particularly the case where the complainant had, for 
example, been abused by a close family member. The 
Final Report also noted that restrictions on the personal 
cross-examination of the complainant existed in most 
other Australian jurisdictions.

No substantive changes have been made to this section, 
except to divide what was previously one section into 
separate sections and to simplify the language, where 
necessary. 

353  Application of Division

Overview

Section 353 sets out that the Division applies to a 
criminal proceeding which relates wholly or partly to a 
charge for a sexual offence or a family violence offence 
within the meaning of the Family Violence Protection
Act 2008. 

It applies to a protected witness as defined in section 354. 

Legislative History

This section is based on section 37CA(1) of the Evidence 
Act 1958. 

Relevant Rules/Regulations/Forms

Not applicable. 
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Discussion

This Division applies to summary hearings, committal 
hearings and trials. The Magistrates’ Court is therefore 
required to ensure that, in a proceeding for a sexual 
offence or family violence offence, the complainant or 
other protected witness is not personally cross-examined 
by the accused. 

Division 3 applies more broadly than Divisions 2, 5, 6 
and 7 as it applies to a complainant, or other protected 
witness in a family violence matter. Division 4 also applies 
to family violence proceedings ensuring that alternative 
arrangements can be made for certain witnesses to give 
evidence in such proceedings.  

Even where the accused obtains legal representation 
for the purposes of cross-examination, the rules and 
procedure as to cross-examination in Division 1 apply (in 
relation to chastity and sexual activities).

354  Definitions

Overview

Section 354 defines family member and protected 
witness. 

Legislative History

This section re-enacts section 37CA(2) of the  
Evidence Act 1958. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Protected witness includes the complainant and a 
family member of the complainant or the accused. The 
court also has a discretion to declare any other witness 
a protected witness. This allows the court to assess 
whether it is appropriate for an accused to personally 
cross-examine any other witness on a case by case 
basis. Section 355 provides that the court can declare a 
witness protected at any time in the proceeding. 

355   Court may declare witness to be 
protected witness

Overview

Section 355 enables the court to declare a witness to be 
a protected witness at any time. 

Legislative History

This section re-enacts section 37CA(3) of the  
Evidence Act 1958. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This power is relevant to section 354(3) which provides 
the court with the discretion to declare any other 
witness, other than the category of witnesses defined, 
a protected witness. This enables the court to make 
such declaration during a hearing. It also enables the 
prosecution, on behalf of a witness who is concerned 
about being personally cross-examined by the accused, 
to apply to the court to declare the witness protected 
after considering whether they may otherwise suffer 
unnecessary distress or intimidation. For instance, this 
might apply to a person who is very similar to, but does 
not actually satisfy the definition of ‘family member’. 

356   Protected witness not to be cross-
examined by accused in person

Overview

This section prohibits the cross-examination of a 
protected witness personally by the accused. 

Legislative History

This section re-enacts section 37CA(4) of the  
Evidence Act 1958. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section is not relevant where the accused is legally 
represented at a summary hearing, committal hearing  
or trial.

It is only relevant where the accused does not have 
legal representation, either because the accused has 
elected to represent himself or herself or because legal 
representation has been withdrawn at some stage. 

This section does not prohibit the accused from  
cross-examining a witness, which is an essential right  
of the accused in a criminal proceeding. Rather, it  
restricts the accused from cross-examining a  
protected witness personally. 

Section 357 sets out the procedure to be followed  
by the court to ensure the accused has every opportunity 
to be legally represented for the purposes of  
cross-examination.

357   When accused is not legally represented

Overview

Section 357 sets out the procedure the court must follow 
where an accused is not legally represented for the 
purposes of cross-examination of a protected witness. 
It also sets out the obligations of Victoria Legal Aid (VLA) 
where VLA is appointed the accused’s legal representative 
for the purposes of cross-examination. 
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Legislative History

This section re-enacts section 37CA(5)-(9) of the 
Evidence Act 1958. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

There are a number of steps the court is required to 
complete if an accused is unrepresented, including 
informing the accused that they are not entitled to 
cross-examine a complainant personally. 

The court may adjourn the proceeding to enable the 
accused to obtain legal representation. The court also 
has a general power to adjourn a proceeding at any 
time and for any purpose under section 331 of the Act. 
This enables the court to adjourn a proceeding in other 
circumstances, for example, in order to allow an accused 
sufficient time with their new legal representative to 
prepare for cross-examination. 

If the accused does not obtain legal representation, then 
the court must order that VLA represent the accused. 
This is different from the process that applies (under 
section 197 of the Act) to ordering VLA to represent 
an accused who cannot afford the cost of private legal 
representation but needs to be represented to ensure 
that the accused will receive a fair trial. Given the limited 
scope of this provision and that it only applies where 
an accused is not represented (and section 197 does 
not apply to the trial), no examination of the accused’s 
conduct and financial means is required (compare 
section 197 of the Act). 

The VLRC, in its Final Report, Sexual Offences: Law and 
Procedure (pages 241-242) considered whether VLA 
should be ordered to provide legal representation for 
the whole of the trial or only for the purposes of cross-
examination. It concluded that it was not appropriate to 
limit the accused’s right to self-representation to a greater 
extent than was necessary to protect the complainant 
and other protected witnesses. 

Section 357(5) requires that, if an accused refuses to 
co-operate or refuses to provide instructions, the judge 
must warn the accused about the rule in Browne v 
Dunn (1893) 6 R 67 (HL). The VLRC recommended that 
such a warning be provided to inform the accused that 
a witness must be cross-examined on a contradictory 
version of events, if the accused intends to lead 
evidence challenging the prosecution’s evidence (see 
Recommendation 98, page 247).  

358   Jury warning concerning legal 
representation for cross-examination

Overview

Section 358 requires the judge to warn the jury if the 
accused is only represented for cross-examination of a 
protected witness. 

Legislative History

This section re-enacts section 37CA(10) of the  
Evidence Act 1958. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The section provides that the judge must warn the jury 
that it is routine practice for an unrepresented accused 
to be represented for cross-examination of a protected 
witness. The judge must also warn the jury not to draw 
adverse inferences or give the evidence any greater 
or lesser weight. This is designed to ensure that the 
process used does not prejudice the accused.  

Division 4 – Alternative 
arrangements for giving 
evidence

Division Overview 
The Division sets out the alternative arrangements 
available for witnesses giving evidence in summary 
hearings, committal hearings and at trial. It consolidates 
the three different provisions from the Evidence Act 
1958 that related to alternative arrangements for giving 
evidence by witnesses and complainants, namely 
section 37C, section 37CAA and section 41E.

The three sections were, to a large degree, overlapping 
and provided similar alternative arrangements for different 
categories of witnesses and complainants. 

Section 37C related to alternative arrangements that 
could be made for witnesses (who are not complainants). 
The list of alternative arrangements available included 
requiring legal practitioners not to robe and requiring 
them to be seated during examination and cross-
examination of the witness. 

Section 37CAA related to alternative arrangements 
that could be made for complainants who are adults. 
The alternative arrangements did not include the 
requirements relating to legal practitioners. The 
alternative arrangements offered to witnesses were, as a 
result, broader than those offered to adult complainants. 

Section 41E related to alternative arrangements for 
children and cognitively impaired complainants. 
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Another limitation of the Evidence Act 1958 framework 
was the inconsistency in the application of the three 
sections. Section 37C applied to a charge for a sexual 
offence as well as a proceeding that related to an offence 
under the Family Violence Protection Act 2008. Sections 
37CAA and 41E applied only to a proceeding for a sexual 
offence. This approach seemed inconsistent as a witness 
to an offence under the Family Violence Protection Act 
2008 could give evidence by alternative arrangements yet 
a complainant (including a child) to an offence under that 
Act could not give evidence by alternative arrangements.

The Division consolidates the three sections into one 
Division which applies to complainants and witnesses 
alike in both sexual offence and family violence 
proceedings. This will also ensure that the broader 
list of alternative arrangements that were available in 
section 37C are available to complainants as well. This 
is consistent with the overall objectives of the Act to 
simplify and consolidate similar or overlapping provisions. 

Alternative arrangements may operate in conjunction 
with the provisions of other Divisions in Part 8.2 (for 
example, cross-examination of protected witnesses, 
special hearings).   

359   Application of Division

Overview

Section 359 provides that the Division applies to a 
criminal proceeding that relates to a charge for a sexual 
offence or a family violence proceeding. 

The Division also applies to all witnesses, including 
complainants, in a criminal proceeding. 

Legislative History

This section is based on section 37C(2) of the Evidence 
Act 1958. Section 37C(2)(a) and (b) have been removed 
as they are captured under the definition of sexual 
offence in section 3 of the Act. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Alternative arrangements are available at all stages of 
a proceeding including summary hearings, committal 
hearings and at trial. They are also available during a 
special hearing. 

As noted above, the application of alternative 
arrangements has been broadened so that all alternative 
arrangements apply to all categories of complainants  
and witnesses in both sexual offence and family  
violence proceedings. 

There are some categories of witnesses for whom 
particular alternative arrangements must be made, as 
set out in sections 362–364. For example, a court must 
direct that a complainant give evidence by closed circuit 
television (CCTV) unless the complainant wishes to give 
direct testimony. 

360   Alternative arrangements  
for giving evidence

Overview

Section 360 sets out the alternative arrangements that 
may be directed by the court. 

Legislative History

This section is based on section 37C(3), section 
37CAA(1) and section 41E(1) of the Evidence Act 1958.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

An application for a direction may be made by a party 
to the proceeding or on the court’s own motion under 
section 337(1), as indicated in the notes to this section. 
The court’s direction can be varied or revoked at any 
time under section 337(2). 

Alternative arrangements that can be directed include 
allowing evidence to be given by CCTV or other facilities 
so that, when giving evidence, the witness is not present 
in the courtroom at the same time as the accused. 

If the witness is in the courtroom at the time of giving 
evidence there are a number of measures that may be 
directed. These include the use of screens to remove 
the accused from the line of vision of the witness, 
having a support person beside the witness, requiring 
legal practitioners not to robe and to be seated while 
examining or cross-examining the witness. 

Alternative arrangements also include the power of the 
court to permit only specified persons to be present 
when the witness is giving evidence. 

These alternative arrangements do no restrict the 
accused’s ability to cross-examine the witness. However, 
special rules apply in relation to cross-examination 
on chastity and sexual activities (other those to which 
the charge relates). These are set out in Division 2. 
The accused is also prevented from personally cross-
examining protected witnesses under Division 3. 
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361   Jury warning concerning  
alternative arrangements

Overview

Section 361 requires the judge to provide a jury warning  
about evidence given by a witness where alternative 
arrangements are made.  

Legislative History

This section is based on section 37C(4), section 
37CAA(7) and section 41E(4) of the Evidence Act 1958.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The judge must warn the jury not to draw an adverse 
inference from the making of alternative arrangements 
for giving evidence. The judge must also warn the jury 
that the evidence given by alternative arrangements 
should not be given any greater or lesser weight. These 
safeguards contribute to ensuring that the accused 
receives a fair trial.

362   Evidence given by closed-circuit 
television or other facilities

Overview

Section 362 sets out court procedure where evidence is 
given by CCTV.

Legislative History

This section is based on section 37CAA(3), (4) and (8) 
of the Evidence Act 1958.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section provides that any place outside the 
courtroom where the witness gives evidence is part of 
the courtroom while the witness is there giving evidence. 
This is important to ensure that the court’s rulings, such 
as evidentiary rulings, are binding on the witness and the 
evidence given. It also means that the offence of perjury 
applies to the evidence given. The section requires the 
court to direct that the evidence be recorded and enables 
the court to make any order to enable the witness to view 
or identify anything required to give evidence. 

363   When court must direct use of  
closed-circuit television or other  
facilities for complainant

Overview

This section applies to complainants only and requires 
the court to direct that a complainant give evidence by 
CCTV unless the prosecution makes an application that 
the complainant give evidence in court and the court 
makes such an order. 

Legislative History

This section is based on section 37CAA(2) and section  
41E(2) of the Evidence Act 1958; however, some 
processes have been clarified. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This provision was inserted into the Evidence Act 1958 
in 2006 in response to the recommendations of the 
VLRC in its Final Report, Sexual Offences: Law and 
Procedure (Recommendations 59 and 60, page 196). 
The Report recommended introducing a presumption 
that a complainant be able to give evidence by CCTV. 
However, if the complainant wishes to give evidence in 
the courtroom and understands their rights, then the 
court must direct that CCTV not be used.

Section 363 clarifies the process where the complainant 
wishes to give evidence in the courtroom. Previously, it 
was unclear whether the prosecution was initially required 
to make an application on behalf of the complainant and 
whether the court had an overriding discretion, despite the 
complainant’s wishes to give evidence in the courtroom, to 
direct that the complainant give evidence by CCTV.

Section 363 clarifies that the prosecution must first apply 
to the court. Then, if satisfied that the complainant is 
aware of their right to give evidence by CCTV and is 
able and wishes to give evidence in the courtroom, 
the court may allow the complainant to give evidence 
in the courtroom. 

364   When court must direct use of  
screens for complainant

Overview

Section 364 provides that, if the complainant gives 
evidence in the courtroom, the court must direct the use 
of screens unless the complainant is aware of the right 
but does not wish to use a screen. 
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Legislative History

This section is based on section 37CAA(5) of the  
Evidence Act 1958.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section applies where the complainant chooses 
not to give evidence by CCTV and gives evidence in the 
courtroom. The section provides that screens must be 
used unless the complainant chooses not to use screens 
and the court is satisfied that the complainant is aware 
of their right to use them. The presumption that screens 
be used where the complainant is giving evidence in the 
courtroom was introduced in 2006 to implement the 
recommendations of the VLRC.  

Unlike section 363, the prosecution is not required to 
make an application if the complainant does not wish 
to use screens as this can easily be established in court 
during the hearing.   

365   When court must direct presence of 
support person for complainant

Overview

Section 365 provides that the court must direct the 
presence of a support person when the complainant 
is giving evidence unless the court is satisfied that the 
complainant is aware of the right but does not wish to 
have a support person present.

Legislative History

This section is based on section 37CAA(6) of the  
Evidence Act 1958.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section presumes that the complainant will have a 
support person sitting beside them at the time of giving 
evidence. The court retains the discretion to exclude 
a person if it is inappropriate for that person to be a 
support person (for example, if that person was also a 
witness in the case). 

This provision may operate in conjunction with other 
alternative arrangements. For instance, a complainant 
may give evidence by CCTV or with the use of screens 
and have a support person present when giving evidence. 

The complainant may choose not to have a support 
person present while giving evidence and the court may 
allow this if satisfied that the complainant is aware of their 
right to have a support person present. 

Division 5 − Use of recorded 
evidence-in-chief of children 
and cognitively impaired 
witnesses in sexual offence and 
assault matters

Division Overview
This Division is based on section 37B of the Evidence 
Act 1958. No substantive change has been made to the 
provisions in this Division except to separate the one 
section into separate sections.  

The Division enables the evidence of a witness who is 
a child or who is cognitively impaired to be recorded 
in a formal police interview and then used in court as 
evidence-in-chief. In practice, the recording is known 
as VATE (video audio taped evidence). The recording 
of the witness’s evidence is conducted as an interview 
with an approved police officer. The Criminal Procedure 
Regulations 2009 regulate the making, use, possession, 
storage, access to and destruction of Division 5 
recordings (VATE recordings). 

366  Application of this Division

Overview

This section sets out that the Division applies to a sexual 
offence or an indictable offence which involves an assault 
on, injury, or a threat of injury to a person. 

It applies to a summary hearing or trial but not a  
committal proceeding. 

The Division applies only to witnesses (including 
complainants) who are children and cognitively impaired. 

Legislative History

This section is based on section 37B(1) of the Evidence 
Act 1958. The Division has removed paragraph (ab) as 
it is now included in the definition of sexual offence in 
section 3. 

Relevant Rules/Regulations/Forms

For Division 5 recordings, see Part 2 of the Criminal 
Procedure Regulations 2009.

Discussion

The Division does not apply to committal proceedings. 
In committal proceedings the transcript of the VATE 
recording must be included in the hand-up brief in 
accordance with section 110 of the Act. Section 123 of 
the Act provides that the Magistrates’ Court must not 
grant leave to the accused to cross-examine a witness 
who is a child or cognitively impaired complainant (at 
the time that the criminal proceeding commenced) in 
a sexual offence proceeding, if their statement or the 
transcript of the VATE recording is included in the hand-
up brief. 
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The Division applies not only to sexual offences but also 
to an indictable offence which involves an assault on, or 
injury or a threat of injury to, a person. This is different 
from other Divisions in Part 8.2, which do not apply to 
assault offences.

Where a VATE recording applies to an assault type 
offence in a committal proceeding a court may grant 
leave to cross-examine the witness under section 124 of 
the Act and the recording may form part of the evidence-
in-chief of the witness under section 130 of the Act. 

367  Use of recorded evidence-in-chief

Overview

Section 367 provides that a witness may give evidence-
in-chief by way of audio or audiovisual recording.

Legislative History

This section is based on section 37B(2) of the  
Evidence Act 1958 with clarification in relation to the type 
of recording (audiovisual). 

Relevant Rules/Regulations/Forms

For prescribed persons for the purpose of section 367 
of the Act, see regulation 5 of the Criminal Procedure 
Regulations 2009. 

Discussion

The reference to ‘video recording’ has been replaced 
with ‘audiovisual recording’. 

This section allows questions to be put to a child or 
cognitively impaired witness by a prescribed person. A 
prescribed person is set out in the Criminal Procedure 
Regulations 2009. It prescribes that a member of the 
Victoria Police force, or a person authorised in writing by 
the Chief Commissioner of Police who has successfully 
completed a training course on the procedure for making 
recordings and examining a witness, can conduct an 
interview. 

An interview is ordinarily conducted at a police station 
and at the time the recording is made the following 
information, prescribed in the Criminal Procedure 
Regulations 2009, must be included:

• the date and place where the recording is made

• the times the recording commences and concludes 

•  identification of all persons present during any part 
of the recording 

•  the times at which any break in questioning 
commences and concludes and the reason 
for the break.

368   Admissibility of recorded  
evidence-in-chief

Overview

This section sets out the procedure to be followed and 
what the court must be satisfied of prior to admitting the 
VATE tape as evidence-in-chief. 

Legislative History

This section is based on section 37B(3), (3A) and (4) of 
the Evidence Act 1958. The section has been clarified in 
relation to time limits for service of the transcript.

Relevant Rules/Regulations/Forms

For the right of the accused to listen to or view a Division 
5 recording, see regulation 9 of the Criminal Procedure 
Regulations 2009. 

Discussion

The first requirement in this section is that the transcript 
is served either personally on the accused or by ordinary 
service on the accused’s legal practitioner in accordance 
with the service provisions in the Act. 

The time limits have been clarified from the previous 
section to provide that the transcript must be served:

•  in the case of a summary proceeding, at least 14 days 
before the contest mention hearing or, if a contest 
mention hearing is not held, the summary hearing 

•  in the case of a trial, at least 14 days before the day 
on which the trial is listed to commence or, if a special 
hearing is to be held, at least 14 days before the 
special hearing.

The second requirement is that the court is satisfied that 
the accused and their legal practitioner were provided 
with a reasonable opportunity to listen and/or view the 
VATE tapes. The process for listening and/or viewing 
VATE tapes is regulated by the Criminal Procedure 
Regulations 2009.

The third requirement is that the witness identifies 
themselves at the summary hearing, special hearing or trial 
and attests to the truthfulness of the recorded evidence.

The fourth requirement is that the witness is available 
to be cross-examined and re-examined. In these 
circumstances, where a witness may be required to 
attend for cross-examination and re-examination, the 
alternative arrangements in Division 4 would apply. Where 
the witness is a complainant, several of the alternative 
arrangements must be made (for example giving evidence 
by CCTV). The witness may also be a protected witness. 
If this is the case, Division 3 would apply. 

The section also provides that the admissibility of the 
recording is not affected by a child turning 18 years 
of age. 
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The court also has the power to rule the whole or any 
part of the recording inadmissible. 

Subclause 12(4) of Schedule 4 to the Act provides that 
in a proceeding where a transcript has been served prior 
to 1 January 2010 and therefore under the Evidence 
Act 1958 provision, in the continuing course of the 
proceeding on and from 1 January 2010, the transcript 
it is to be taken to have been served under section 368 
(this section).  

Division 6 – Procedure and rules 
for children and cognitively 
impaired complainants

Division Overview
This Division relates to special rules and procedures 
specific to children and cognitively impaired 
complainants. The two issues covered by the  
Division are:

• special hearings in trial proceedings

• exception to hearsay rule for child complainants. 

The Division is based on Division 3AA of Part II of 
the Evidence Act 1958. Sections 41C and 41F of 
this Division have been repealed by the Statute Law 
Amendment (Evidence Consequential Provisions) Act 
2009. Section 41E has been consolidated with other 
sections that relate to alternative arrangements in 
Division 4 of Part 8.2. The remaining sections have been 
re-enacted in this Division.

The sections have been clarified and restructured in the 
new Division, particularly with respect to the application 
and operation of the special hearing provisions. 

The special hearing provisions were introduced in 2006 
to implement recommendations made by the VLRC in 
its Final Report, Sexual Offences: Law and Procedure. 
The VLRC found that giving evidence by CCTV was 
insufficient to minimise the stress experienced by child 
complainants. The VLRC also found that the long delays 
between the commencement of a proceeding and trial 
prolonged a child’s trauma and stress. 

The VLRC recommended that a child complainant’s 
evidence be pre-recorded and used as the evidence at 
trial and in a subsequent trial following an appeal or a 
mistrial. The benefits the VLRC identified in pre-recording 
a child’s evidence at a special hearing included that the 
evidence of the child would be of better quality as it was 
more likely to be fresh in the child’s memory and because 
the environment of a special hearing would be less 
intimidating. It also noted that pre-recording evidence 
would be less stressful as the child would not have to 
wait to give evidence at trial and the special hearing 
could be conducted less formally. 

Subclause 12(5) of Schedule 4 to the Act provides that 
where a special hearing has been conducted before the 
commencement day (1 January 2010), and is used in 
a trial on or after the commencement day, the special 
hearing is treated as if it had been conducted under 
Division 6 of Part 8.2 of the Act (this Division).

It is anticipated that regulations covering Division 6 
recordings will be made early in 2010. 

369  Application of Division

Overview

Section 369 provides that the Division applies to a child 
or cognitively impaired complainant in a trial proceeding 
for a charge that relates to a sexual offence. 

Legislative History

This section is based on section 41G(1) of the Evidence 
Act 1958 with some clarification as to the application of 
the Division.   

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 6 
recordings will be made early in 2010. 

Discussion

Unlike section 41G(1) of the Evidence Act 1958, this 
section makes it clear that the Division applies only to 
trial proceedings. Section 41G(1) provided that special 
hearings applied to a legal proceeding relating to a 
charge for a sexual offence. The rest of the section 
clearly only applied to trials. Section 369 removes any 
uncertainty that may have existed.  

The Division only applies to complainants who are 
children or cognitively impaired. 

370   Special hearing for  
pre-recording evidence

Overview

Section 370 requires that the whole of the evidence 
of a complainant, including cross-examination and 
re-examination, be audiovisually recorded at a special 
hearing. 

The section provides that the court may allow the 
complainant to give direct testimony, on the application 
of the prosecution, if the court is satisfied the 
complainant is aware of their right to give evidence at a 
special hearing and is able, and wishes, to give evidence 
at trial.

Legislative History

This section is based on section 41G(2) and (3) of the  
Evidence Act 1958 with a clarification that the recording 
is an audiovisual recording. 
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Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 6 
recordings will be made early in 2010. 

Discussion

The section clarifies that the recording to be taken at a 
special hearing is an audiovisual recording. Section 373 
is new and provides that in exceptional circumstances 
the court may admit an audio recording after having 
regard to whether it would unfairly prejudice the accused. 

The requirement that the recording be presented to the 
court ‘in that form’ means that the recording must not 
be altered without the court making a direction to edit 
or alter the recording (the court has this power under 
section 374 of the Act).  

The ‘whole of the evidence’ includes the cross-
examination and re-examination conducted. However, it 
does not require a recording to include the complainant 
viewing their VATE recording being played.

Section 370(2) provides for the complainant to give 
evidence at trial rather than at a special hearing. The way 
in which the section is drafted creates a presumption that 
a special hearing is to be held unless the prosecution 
applies for the complainant to give evidence at trial. As 
mentioned above, the court must be satisfied that the 
complainant understands that they can give evidence at 
a special hearing and is able and wishes to give evidence 
at trial, before making any direction. 

If a complainant chooses to give evidence at trial, the 
alternative arrangements in Division 4 will continue to 
be available, including giving evidence with the use of 
screens and the presence of a support person. The court 
can also specify who may be present at the time the 
complainant gives evidence. 

371  Time limits for special hearing

Overview

Section 371 sets out the time limits for when a special 
hearing must be held, namely within three months of 
an accused being committed for trial. The section also 
enables the court to extend the time limit for the holding 
of a special hearing. 

Legislative History

This section is based on section 41G(4) and (5) of the 
Evidence Act 1958 with clarification as to the ability of 
the court to extend time limits before or after the expiry of 
the time limit.  

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 6 
recordings will be made early in 2010. 

Discussion

The section requires that a special hearing be held within 
3 months of an accused being committed for trial. It 
was amended in the Evidence Act 1958 by the Justice 
Legislation Amendment (Sex Offences Procedure) Act 
2008. The Act amended the time limit for the holding of a 
special hearing from 21 days to 3 months. 

The section also enables the court to extend the time limit. 
The section clarifies that the court may extend the time 
limit for the holding of a special hearing before or after the 
3 month time limit expires. It also provides that there can 
be more than one extension of time if necessary. 

In determining whether to extend time, the court must 
be satisfied that it is in the interests of justice to do so 
because of exceptional circumstances. 

An application for an extension of time may be made by 
either party or on the court’s own motion, in accordance 
with section 337 of the Act. 

In accordance with the transitional provisions set out in 
Schedule 4 to the Act, this section will not apply to a 
charge under subdivision (8EAA) of Division 1 of Part I of 
the Crimes Act 1958, if an accused has been committed 
for trial or directly presented for trial on that charge, 
before 1 January 2010. See further, the discussion of 
subclause 12(6) of Schedule 4 to the Act.

372  Conduct of special hearing

Overview

Section 372 sets out the conduct of, and procedures for, 
a special hearing.

Legislative History

This section is based on section 41G(6) and (7) of the 
Evidence Act 1958.

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 6 
recordings will be made early in 2010. 

Discussion

This section requires the accused to be present in the 
courtroom with his or her legal practitioner and the 
complainant to be in a separate room where they give 
evidence by CCTV. The separate room is taken to be 
part of the courtroom while the complainant is there to 
give evidence. 

In the courtroom, the accused is entitled to see and 
hear the complainant while they are giving evidence and 
to communicate with his or her legal practitioner. The 
accused’s legal practitioner is able to cross-examine 
the complainant and the complainant is able to respond 
by CCTV. The only limitations on cross-examination are 
those set out in Division 2 in relation to chastity and 
previous sexual activities (other than those to which 
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the charge relates). In accordance with Division 3, the 
accused is prohibited from personally cross-examining 
the complainant. 

The section clarifies that the court can specify not only 
who may be present in the room that the complainant 
gives evidence in, but also in the courtroom during the 
special hearing. 

373   Form in which recording of special 
hearing is to be tendered

Overview

This section sets out that the best available record of 
evidence must be tendered. It defines best available 
record as an audiovisual recording. However, it enables 
the court to admit an audio recording of the evidence in 
exceptional circumstances. 

Legislative History

This section is new. 

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 6 
recordings will be made early in 2010. 

Discussion

This section was introduced to clarify the quality and  
type of recording to be tendered. Previously, section 
41G(2) of the Evidence Act 1958 referred to the evidence 
taken at the special hearing being “video recorded”.  
This has been amended in section 370 to refer to 
“audiovisual recordings”. 

The section is loosely based on section 306E(2) of the 
Criminal Procedure Act 1986 (NSW).

There may be exceptional circumstances where the 
visual image of a recording has failed and it is necessary 
to tender an audio only recording. In those exceptional 
circumstances subsection (3) applies. The court must 
consider whether admitting an audio recording would 
unfairly prejudice the accused. This ensures that such 
evidence is only admitted where it does not deny the 
accused a fair trial.

The exceptional circumstances test is designed to deal 
with circumstances such as where the visual image 
in a recording has failed for fifteen minutes and the 
complainant has given evidence for two days. In these 
circumstances, the court has the discretion to allow 
the fifteen minutes of audio to be admitted together 
with the audiovisual recording if it considers it to be an 
exceptional circumstance and that its admission would 
not unfairly prejudice the accused. 

374   Admissibility of evidence  
from special hearing

Overview

Section 374 sets out when the recording of the special 
hearing is admissible. This includes subsequent hearings, 
for example a new trial following an appeal or a mistrial.

If the recording is admitted, the complainant does not 
have to attend the proceeding unless required to do so 
for cross-examination and re-examination. 

While the whole recording must be heard by the court, 
this is subject to the court being able to rule any part or 
the whole of the recording inadmissible. 

Legislative History

This section is based on section 41H(1)−(4) and (6) of the 
Evidence Act 1958 with some clarification in language in 
relation to related offences and removing the reference to 
‘rehearing’.

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 6 
recordings will be made early in 2010. 

Discussion

This section provides that a recording of the evidence 
taken at a special hearing is admissible in the trial or a 
new trial (whether it arises from an appeal) or a mistrial 
in the same proceeding. It is also admissible where 
the proceeding has been discontinued and a new 
proceeding is commenced for the same charge or a 
charge for a related offence or where, following an 
appeal, the prosecution is proceeding only with a related 
offence. Related offence is defined in section 3. It may 
also be admissible in a civil proceeding arising from the 
same facts. 

This section has been clarified by removing the reference 
to ‘rehearing’ as the Division does not apply to summary 
proceedings and a new trial ordered on appeal is not 
referred to as a rehearing. 

The way in which the section is drafted creates a 
presumption that the recording will be used in the 
proceeding unless the court rules the whole or any 
part of the recording inadmissible in accordance with 
subsection (3). In these circumstances, the court may 
direct that the recording be edited or deleted. As noted 
in the discussion to section 370 and confirmed by 
subsection (4), the whole of the evidence must be heard 
by the court unless the court rules it inadmissible. 

If a child attains the age of 18 years before the evidence 
is used, the admissibility of the recording is not affected. 

The section also provides that if the recording is admitted 
as evidence the complainant does not have to attend 
the proceeding. However, this is subject to section 376 
which provides that the accused may apply for leave to 
cross-examine the complainant in certain circumstances. 
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375   Jury warning as to recording  
of special hearing

Overview

This section requires the judge to provide a warning 
to the jury that:

•  it is routine practice for a complainant’s evidence 
to be recorded at a special hearing

•  no adverse inference against the accused should be 
drawn because the evidence is recorded

•  the recorded evidence of the complainant should not 
be given any greater or lesser weight. 

Legislative History

This section is based on section 41H(5) of the Evidence 
Act 1958. However, it has been amended to be similar to 
the direction in section 358 of the Act which was based 
on section 37CA(10) of the Evidence Act 1958.

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 6 
recordings will be made early in 2010. 

Discussion

This section has been expanded from its original form 
and incorporates a direction that the recording of 
evidence at a special hearing is routine practice. This 
is similar to the warning given in Division 3 in relation 
to protected witnesses. It is important for the judge to 
warn the jury that it is routine practice (and to treat the 
evidence like other evidence given by direct testimony) 
as the presumption is that a child or cognitively impaired 
complainant will give evidence at a special hearing rather 
than at trial. 

376  Cross-examination of complainant

Overview

This section provides a process by which leave may be 
sought to cross-examine or re-examine the complainant. 
The court must not grant leave unless it is satisfied of 
particular factors.

If leave is granted, the complainant must attend for 
cross-examination or re-examination. 

Legislative History

This section re-enacts section 41H(8) and (9) of the  
Evidence Act 1958.

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 6 
recordings will be made early in 2010. 

Discussion

The purpose of the special hearing process is to ensure 
that witnesses only need to give evidence on one 
occasion. To support that objective, but subject to the 
overriding need to ensure that the accused has a fair 
trial, this section provides that leave may be granted by 
the court to require a witness to give further evidence in 
a number of circumstances. First, where the accused 
seeks leave after becoming aware of a matter that they 
could not reasonably have been aware of at the time of 
the special hearing. Second, the court may grant leave 
if the complainant would ordinarily be recalled if it is in 
the interests of justice. Last, the court may grant leave 
if it is otherwise in the interests of justice to permit the 
complainant to be examined or re-examined. This is the 
broadest discretion and allows the court to grant leave in 
different circumstances after assessing the application for 
leave on a case by case basis. 

This leave provision protects the accused’s right to a fair 
trial by ensuring that there is a mechanism to have the 
complainant give further direct testimony where necessary. 

377   Exception to hearsay rule – previous 
representations made by complainant 
under 18 years

Overview

This section provides an exception to the hearsay rule 
where a child has made a previous representation. 

Legislative History

This section is based on section 41D of the Evidence Act 
1958 with some clarification in structure and language, 
as well as the removal of subsection (5). 

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 6 
recordings will be made early in 2010. 

Discussion

The exception under this section is broader than the 
exception to hearsay evidence provided in section 66 of 
the Evidence Act 2008. Section 66 relates to a person 
who has made a previous representation and is available 
to give evidence about an asserted fact. Section 377 is 
broader as it also applies to witness’s evidence given in 
support of a child complainant’s credibility. 

Section 66 requires the court to be satisfied that, when the 
previous representation was made, the asserted fact was 
a recent complaint or ‘fresh’ in the memory of the person 
who made the representation. The VLRC, in its Final 
Report, Sexual Offences: Law and Procedure highlighted 
that the ‘fresh’ memory requirement limited the admission 
of hearsay evidence to statements made shortly after 
the alleged offence. The VLRC noted that children often 
reported sexual abuse months or years after the alleged 
offence. Delays in reporting were more common where the 
perpetrator was a person the child knew and trusted (Final 
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Report, page 303). In such instances, the ‘fresh’ memory 
requirement unfairly disadvantaged child complainants 
and operated to exclude evidence that could have been 
crucial in assessing the reliability of the child. Therefore, 
the VLRC recommended that a child-specific hearsay 
exception be created (see Recommendations 139-142, 
page 308). The VLRC recommended that such evidence 
only be admissible if the court was satisfied that it was 
sufficiently probative in value and the child was available to 
give evidence. 

The VLRC also recommended that the child-specific 
hearsay exception operate in conjunction with the 
hearsay rule in the Uniform Evidence Act. The exception 
is intended to extend the admissibility of children’s 
evidence beyond the circumstances set out in the 
Evidence Act 2008.

The section adopts the definitions in the Evidence Act 
2008 for a number of terms including asserted fact, 
hearsay rule and previous representation. 

There are two circumstances in relation to previous 
representations where the hearsay rule would not apply:

•  where the child complainant is available to give 
evidence in a hearing about an asserted fact or

• where the child complainant’s credibility is relevant. 

The exception applies to the evidence of the child 
complainant, or a witness who saw, heard or perceived 
the previous representation of the child complainant. 

Given that this provision operates as an exception to the 
hearsay rule, permitting evidence to be admitted requires 
special consideration. Section 377(4) provides that the 
court must be satisfied that the evidence is relevant and 
sufficiently probative having regard to the nature and 
content of the representation and the circumstances in 
which it was made.

To avoid doubt, section 377(6) specifically provides 
that this exception to the hearsay rule is admissible to 
support the credibility of the complainant as a witness. 
The section does not make any specific reference to 
proving the truth of the representation as that is the point 
of the evidence being treated as an exception to the 
hearsay rule.

Section 41D(5) has not been included as it is a direction 
that is somewhat misleading. On the one hand the 
section allows a child complainant’s evidence to prove 
the truth of the matter, but on the other hand this 
subsection requires that a direction be made that such 
evidence is not as reliable as original evidence (when in 
fact it is original evidence). 

Division 7 – Admission 
of recorded evidence of 
complainant in sexual offence 
matters

Division Overview
This Division is new and has been introduced in order to 
broaden the availability of recorded evidence for use in 
subsequent sexual offence proceedings, in the County 
Court and Supreme Court.

Previously, the Evidence Act 1958 provided that only the 
evidence of a child or cognitively impaired complainant 
given at a special hearing in the County Court and 
Supreme Court could be recorded and used in 
subsequent proceedings (see Division 6). This meant that 
other complainants, for example an adult complainant in 
the County Court, could still be required to give evidence 
at trial and then at a subsequent trial following an appeal 
or a mistrial. Given the time it can take for a new trial 
to be held, the stress and trauma for a complainant is 
prolonged over a long period of time. This may also 
lead to the complainant being unable or unwilling to give 
evidence on a subsequent occasion which can result in 
the discontinuation of the proceeding.

This Division is modelled in part on similar provisions in 
the Criminal Procedure Act 1986 (NSW), which were 
introduced in 2005 and 2006. It also draws on the 
special hearing provisions in Division 6.  

The Division operates on the basis that the evidence of 
a complainant at trial in the County Court or Supreme 
Court may be audiovisually recorded. A complainant may 
give evidence at trial using alternative arrangements, 
such as CCTV, in accordance with Division 4. In such 
circumstances, a recording of this evidence can readily 
be made. 

The recording may then be admitted in:

• a new trial following an appeal

•  another proceeding for the same charge or a charge 
for a related offence (for example follow a mistrial)

•  a civil proceeding arising from the same facts to which 
the charge relates.  

Unlike special hearings, there is no presumption that the 
recording will be admitted in a subsequent proceeding. 
Instead, the prosecution is required to make an application 
to admit a recording and the court must consider whether 
it is in the interests of justice, having regard to a series 
of factors, to admit the recording. The court retains the 
discretion to admit any part or the whole of the recording. 
Similar to Division 6, the accused may apply to cross-
examine the complainant in certain circumstances. 

This Division applies irrespective of when the recording is 
made. In practice, recordings will only be made once the 
Act commences. 
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It is anticipated that regulations covering Division 7 
recordings will be made early in 2010. 

378  Application of Division

Overview

Section 378 provides that this Division applies to the 
recording of evidence (including cross-examination and 
re-examination) of a complainant taken at a trial involving 
a charge for a sexual offence. It also applies to a partial 
recording of the evidence. 

The Division applies to a complainant in the County Court 
or the Supreme Court who does not give evidence at a 
special hearing under Division 6. 

Legislative History

This section is new. 

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 7 
recordings will be made early in 2010. 

Discussion

The Division applies to adult complainants and may also 
apply to children and cognitively impaired complainants 
who choose not to give evidence at a special hearing 
where their evidence can be recorded. A child or 
cognitively impaired complainant who gives evidence at a 
special hearing falls under Division 6. 

It applies only to trial proceedings, not summary or 
committal proceedings. As such, it will only apply in the 
County Court or Supreme Court. 

The Division applies to a partial record of evidence. 
This is important in cases where the jury is discharged 
when the complainant is part way through giving their 
evidence. This ensures that the complainant does not 
have to go through the entirety of their evidence in a 
subsequent trial. 

379   Admissibility of recording of 
complainant’s evidence

Overview

Section 379 sets out that the recording is admissible in 
evidence in a subsequent hearing, for example a new 
trial or in a civil proceeding. 

Legislative History

This section is new. 

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 7 
recordings will be made early in 2010. 

Discussion

This section provides that a recording of the evidence 
taken at a trial is admissible in a new trial following an 
appeal or following a mistrial. It may also be admissible in 
a civil proceeding arising from the same facts. 

This section is similar to section 374 of Division 6, which 
sets out the proceedings in which a recording taken at a 
special hearing is admissible. 

Unlike recordings taken at a special hearing in Division 
6, the evidence is given at trial rather than at a separate, 
earlier hearing. As such, it cannot be admissible during 
the trial itself.

380   Prosecution to give notice of  
intention to tender recording

Overview

This section requires the prosecution to serve on the 
accused, and file in court, a notice of intention to tender 
a recording as evidence in a proceeding referred to in 
section 379.

The prosecution must give written notice at least 21 days 
before the trial or hearing is listed to commence. The 
court can dispense with or vary this requirement. 

Legislative History

This section is new. 

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 7 
recordings will be made early in 2010. 

Discussion

There is no presumption in this Division that a recording 
is admissible in a subsequent proceeding. Instead, if the 
prosecution wishes to rely on a recording of evidence, it 
must apply in writing to do so. The time limit for making 
an application is 21 days and the application must be 
filed in court and served on the accused. 

The court is able to vary or dispense with these 
requirements where it is appropriate to do so (e.g. where 
a jury has been discharged without verdict and the new 
trial commenced the next day or the next week). 

This section is modelled on section 306I(3) of the 
Criminal Procedure Act 1986 (NSW). 

The court may consider, after hearing submissions from 
the prosecution and the accused, whether to admit the 
recording under section 381. 
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381   Admission of recording of  
evidence of complainant

Overview

This section enables the court to admit evidence if it 
is in the interests of justice to do so having regard to a 
series of factors including whether the accused would be 
unfairly disadvantaged by the admission of the recording. 

The court can admit the whole or any part of the 
recording and direct that the recording be altered to 
delete any part that is inadmissible. 

Legislative History

This section is new. 

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 7 
recordings will be made early in 2010. 

Discussion

This section provides the court with a discretion to admit 
the recording of the evidence if it is in the interests of 
justice to do so. The court must have regard to a number 
of factors. 

The first two factors require the court to consider 
whether the recording is complete and what would be 
the effect of editing any material that is inadmissible. 
These two factors are important because they relate 
to the quality of the recording. For example, if the 
inadmissible material is edited out of the recording, 
this may make the complainant’s recorded evidence 
difficult to follow. While the court must have regard to the 
completeness of the recording, it does not prevent the 
court from admitting a partial recording. For example, this 
may be the case where following an appeal, the new trial 
only concerns one charge, and the recorded evidence 
also covered two other charges concerning different 
events (i.e. the charges were not alternative charges to 
the remaining charge). 

The third factor relates to the availability and willingness 
of the complainant to give evidence. The complainant’s 
willingness to give evidence is relevant as it is more likely 
that a recording will be necessary if the complainant is 
not willing to give evidence in a subsequent proceeding. 

The fourth factor requires the court to have regard 
to whether the admission of the recording would 
unfairly disadvantage the accused. This is a relevant 
consideration and is consistent with the right of the 
accused to a fair trial. In considering whether the 
admission of the recording disadvantages the accused, 
the court may need to consider the nature of the 
subsequent proceeding. This may include whether there 
is new evidence and whether the accused should have 
the opportunity to conduct cross-examination afresh 
rather than in addition to the recorded evidence as 
provided by section 384 of the Act. 

The last factor is a broad discretion for the court to 
consider any other relevant factor. This allows the court 
flexibility to assess each application on a case by case 
basis and to take into account other factors that may be 
relevant to the decision whether to admit a recording.

This section is modelled on 306I(5) of the Criminal 
Procedure Act 1986 (NSW). 

382   Jury warning as to recorded  
evidence of complainant

Overview

This section sets out the warning that must be provided 
to the jury if recorded evidence is admitted. The judge 
must warn the jury not to draw any adverse inference 
against the accused and not to give the recorded 
evidence any lesser or greater weight. 

Legislative History

This section is new. 

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 7 
recordings will be made early in 2010. 

Discussion

This section is based on section 375 in Division 6. 
However, it does not include the requirement that the 
judge warn the jury that the use of such recorded 
evidence is routine. That is not appropriate under this 
Division as there is no presumption that recorded 
evidence will be used under the Division. This warning 
is important in ensuring that the jury understands that it 
should treat recorded evidence like direct testimony and 
not draw any adverse inferences against the accused by 
virtue of its use. 

383  Attendance of complainant

Overview

This section provides that the complainant is not required 
to attend the proceeding unless section 384 or 385 
applies. 

Legislative History

This section is new.

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 7 
recordings will be made early in 2010. 

Discussion

The intent of the Division is to provide a way to minimise 
the stress and trauma to the complainant in having to 
give evidence on more than one occasion. This section 

http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa1986188/
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa1986188/


Part 8.2  |  329

confirms that, subject to sections 384 and 385, a 
complainant is not required to attend to give evidence in 
a subsequent proceeding if their recording is admitted. 

A complainant would have to attend to give evidence in a 
proceeding if:

•  the prosecution applies to enable the complainant to  
give direct testimony and the court directs that this 
occur (section 384)

•  the court grants leave for the accused to cross-
examine the complainant (section 385).

This flexibility is important to ensure that the  
complainant is able to, or is required to, give evidence  
in appropriate circumstances. 

384  Direct testimony in addition to recording

Overview

Where the court has decided to admit recorded evidence 
under section 381, this section enables the court to 
direct that the complainant give direct testimony if 
the complainant is able and wishes to and it is in the 
interests of justice to do so. 

If the complainant gives direct testimony in court, they  
may be cross-examined and re-examined in relation to the 
direct testimony. 

Legislative History

This section is new. 

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 7 
recordings will be made early in 2010. 

Discussion

This section only applies if the prosecution makes an 
application for the complainant to give direct testimony, 
where the court has decided to admit the recorded 
evidence. 

The court must assess whether:

•  the complainant wishes to and is able to give 
direct testimony

•  it is in the interests of justice to allow the complainant 
to give direct testimony. 

This section may be particularly useful where a 
partial recording of the evidence is admitted, and 
the complainant has not completed their testimony. 
Alternatively this section may be used where a matter 
arises that the prosecution could not have anticipated at 
the time of the recording.

The section provides that any direct testimony may 
be the subject of cross-examination by the accused 
during the proceeding. The accused is limited to cross-
examination in relation to the direct testimony. Should 

the accused wish to cross-examine in relation to the 
evidence given in the recording that has been admitted, 
the accused must apply under section 385. 

This section is modelled on 306K of the Criminal 
Procedure Act 1986 (NSW). 

385  Cross-examination of complainant

Overview

Section 385 provides a process by which leave may be 
sought to cross-examine or re-examine the complainant 
in relation to the recorded evidence. The court must not 
grant leave unless it is satisfied of particular factors.

If leave is granted the complainant must attend for cross-
examination or re-examination. 

Legislative History

This section is new. 

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 7 
recordings will be made early in 2010. 

Discussion

This section applies only to evidence that is recorded and 
admitted in a subsequent proceeding. 

Leave may be granted by the court in a number of 
circumstances. 

First, the court may grant leave where the accused 
seeks leave after becoming aware of a matter that they 
could not reasonably have been aware of at the time the 
recording was made. Second, the court may grant leave 
if the complainant would ordinarily be recalled if it is in 
the interests of justice. Last, the court may grant leave 
if it is otherwise in the interests of justice to permit the 
complainant to be examined or re-examined. This is the 
broadest discretion and allows the court to grant leave in 
different circumstances, after assessing the application 
for leave on a case by case basis. 

This section permits the prosecution to re-examine the 
witness where leave has been granted to cross-examine 
the witness. If the prosecution wishes to ask questions 
of the witness where the accused has not made an 
application under this section, the prosecution should 
apply under section 384 to be permitted to further 
examine the witness. 

If the complainant gives direct testimony, then the 
complainant can be cross-examined in relation to their 
direct testimony without leave. 
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386   Form in which recording of complainant’s 
evidence is to be tendered

Overview

Section 386 provides that the best available record of 
evidence must be tendered. It defines best available 
record as an audiovisual recording. However, the section 
enables the court, in exceptional circumstances, to admit 
an audio recording of the evidence. 

Legislative History

This section is new.

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 7 
recordings will be made early in 2010. 

Discussion

This section requires the best available record to be 
tendered. Consistent with the special hearing provision 
(section 373), it is the audiovisual recording which must 
be tendered by the prosecution. However, there may 
be exceptional circumstances where the visual image 
of a recording has failed and it is necessary to tender 
an audio only recording. In exceptional circumstances 
section 386(3) may apply. The court must consider 
whether admitting an audio recording would unfairly 
prejudice the accused. This ensures that such evidence 
is only admitted where it does not deny the accused a 
fair trial.

The ‘exceptional circumstances’ test is designed to 
deal with situations where, for example, the visual 
image in a recording has failed for fifteen minutes and 
the complainant has given evidence for two days. In 
this situation, the court has the discretion to allow the 
fifteen minutes of audio to be admitted together with 
the audiovisual recording if it considers that it is an 
exceptional circumstance and that admission of the 
audio would not unfairly prejudice the accused. 

This new section is loosely based on a similar section in  
the Criminal Procedure Act 1986 (NSW) (section 306E).

387  Exception to hearsay rule

Overview

This section provides that the hearsay rule does 
not prevent the recording from being admitted in a 
subsequent proceeding or being used to prove the 
existence of a fact that the complainant intended to 
assert by a representation made in the recording. 

Legislative History

This section is new. 

Relevant Rules/Regulations/Forms

It is anticipated that regulations covering Division 7 
recordings will be made early in 2010. 

Discussion

This exception to hearsay is specific to recorded 
evidence and ensures that the recording is admissible in 
a subsequent hearing and that it can be used to prove 
the existence of a fact about which evidence is given. 
The Evidence Act 2008 contains a number of rules 
concerning when hearsay evidence may or may not be 
admissible. Those hearsay rules do not prevent the use 
of recorded evidence as if it were direct testimony given 
in a proceeding. 

This section is based on section 306B(4) of the Criminal 
Procedure Act 1986 (NSW). 

Division 8 – Miscellaneous

Division Overview
This Division has two sections:

•  evidence of specialised knowledge in certain cases  
(section 388)

•  audiovisual link evidence from overseas in certain 
proceedings (section 389).

These sections are re-enacted from the Evidence Act 
1958. There is no substantive change to either section. 

388   Evidence of specialised  
knowledge in certain cases

Overview

This section enables the court to receive evidence of a 
person’s opinion based on specialised knowledge of the 
nature of sexual offences and the social, psychological 
and cultural factors that may affect the behaviour of the 
person who has been the victim of a sexual offence, 
including reasons that may contribute to a delay in 
reporting the offence.  

Legislative History

This section re-enacts section 37E of the Evidence 
Act 1958.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section was introduced in 2006 and is intended to 
allow specialist evidence with respect to sexual offences. 
The section makes particular reference to the reasons 
that contribute to delay in reporting a sexual offence. 
Where a report of an alleged sexual offence has occurred 
and there is delay in reporting, this may undermine the 
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credibility of a complainant. This is particularly relevant 
in relation to victims who were children at the time of 
the alleged offence. There is a body of knowledge and 
research around the nature of sexual offences and their 
impact on victims. This section enables such specialised 
knowledge to be used in court as expert testimony. 

This section applies to all stages of a criminal proceeding. 

This section complements section 79 of the Evidence Act 
2008 which provides that the opinion rule does not apply 
to an opinion based on specialised knowledge, such as 
the development and behaviour of children who have 
been victims of sexual offences.

389   Audiovisual link evidence from  
overseas in certain proceedings

Overview

This section applies only to offences under section 
49A(1) of the Crimes Act 1958 – Facilitating sexual 
offences against children. 

It enables the court to direct that a witness give 
audiovisual evidence from overseas if satisfied of certain 
matters. The section also sets out procedure for giving 
evidence by audiovisual link from overseas. 

Legislative History

This section re-enacts section 37D of the Evidence 
Act 1958.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section applies to the offence of facilitating sexual 
offences against children. This offence targets people 
who organise child sex tourism. Given the nature of this 
offence, it is highly likely that witnesses may be located 
overseas. This section allows the court to direct that a 
witness give evidence by audiovisual link.

The court must be satisfied of certain matters  
including whether:

•  the witness will give the evidence from 
outside Australia

• the witness is not an accused in the proceeding 

•  the facilities are available or can reasonably 
be made available 

• if the witness had to give evidence in court it would:

-  cause unreasonable expense or inconvenience

-  cause the witness psychological harm or  
unreasonable distress

-  cause the witness to become so intimidated or  
distressed that his or her reliability as a witness would  
be significantly reduced.

It must also be consistent with the interests of justice to 
make such an order. 

The section requires the audiovisual facilities to be 
sufficient to allow the witness and the people in the 
courtroom to see and hear each other. The room in 
which the evidence is given overseas is taken to be part 
of the courtroom for the purposes of giving evidence. 

The section also sets out procedure for rendering oaths  
or affirmations. 

In addition, Part IIA of the Evidence (Miscellaneous 
Provisions) Act 1958 regulates the giving of evidence 
audiovisually by the accused and witnesses for other 
offences. 

http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/
http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/
http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/EA19D3C94566AC35CA25765E001AB489/$FILE/58-6246a163.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/EA19D3C94566AC35CA25765E001AB489/$FILE/58-6246a163.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/epa1958361/
http://www.austlii.edu.au/au/legis/vic/consol_act/epa1958361/
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Part 8.3 – Service of 
Documents
Part Overview
Before the Act, there were significant differences in the 
way in which service obligations were dealt with both 
between, and within, jurisdictions. Relevant provisions 
were found in statutes, regulations, court rules and 
practice notes. Instead, this Part creates a consistent 
and logical set of rules for service of all documents in 
criminal proceedings.  

This has been done in two ways. First, types of service 
obligations have been clarified. Second, the required 
mode of service is made explicit in provisions that require 
a document to be served.

The new types of service obligations are:

• personal service

• ordinary service

• service on a body corporate

• service on the prosecution.

The ordinary service provision operates as a default 
mechanism and applies unless service is expressly 
required to be personal service or is to be effected on 
the prosecution or a body corporate.

All sections in the Act where service was required were 
reviewed to determine whether personal service or 
ordinary service was appropriate, or whether service 
was on a body corporate or the prosecution. Sections 
which previously provided for hybrid service methods 
have been identified and changed, unless there was a 
compelling reason for a different approach.

Any significant changes to service obligations in specific 
sections are identified throughout this guide where 
relevant (e.g. section 17 which provides that a summons 
for a summary offence may be served by ordinary service 
in some circumstances). 

The general rules in relation to service are set out below:

•  Personal service is required for service of an originating 
process – such as a summons (section 16), direct 
indictment (section 171) or notice of appeal (section 
258), unless an alternative procedure is appropriate. 
Where personal service is required, the provision will 
expressly refer to that requirement and provide a 
cross reference to the relevant section in this Part (e.g. 
Section 171 - Copy indictment to be served).

•  When service on the prosecution or a body corporate 
is required, a cross reference to the relevant section 
in this Part is included (e.g. Service of notice for a 
rehearing, section 90 (concerning service on the 
prosecution) and Absent corporate accused to be 
notified of committal, section 148 (concerning service 
on a body corporate)).

In addition, the Attorney-General emphasised in his 
Second Reading Speech that the Act “provides a 
flexible approach to service” by enabling modern means 
of electronic communication to be utilised and by 
recognising that the parties may agree on other ways of 
effecting service. 

The following table sets out how the different methods of 
service can be carried out under the Act.
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If ordinary 
service is 
required:

If personal 
service is 
required:

If personal 
service is 
required, 
service on 
lawyer: 

If service on 
company is 
required:*

If service on 
OPP/DPP is 
required:

If service on 
the informant is 
required:

Can I give a copy 
to person?�

Yes  
(see s.395)

Yes  
(see 
s.391(2)(a) 
and (b))

Yes  
(see 
s.391(4)(a))

No Yes  
(see s.392(3)
(a))

Yes  
(see s. 392(2)
(a))

Can I leave a 
copy at address 
with another 
person?�

Yes  
(see s.395)

Yes  
(s.391(2)(c))

Yes  
(see 
s.391(4)(b))

Yes  
(see s.393(4)(a))

Yes  
(see s.392(3)
(b))

Yes 
(see s.392(2)(d))

Can I send by 
ordinary post?�

Yes – to lawyer 
(see s.394(1)(b) 
and s.395)

No – but if 
in detention 
may use 
registered 
post (see 
s.391(3))

No – but 
may use 
registered 
post (see 
s.391(4)(c))

Yes  
(s.393(4)(b), 
or to lawyer 
s.393(4)(c))

Yes  
(see s.392(3)
(c) for OPP 
and s.392(3)
(d) for DPP)

Yes  
(s.392(2)(b))

Can I use 
another method 
of service?�

Yes – if agreed 
(see s.394(1)(c))

No No Yes - if 
nominated 
in writing by 
representative 
(see s.393(4)(d))

Yes – if agreed 
(see s.392(3)
(f))

Yes – if agreed 
(see s.392(2)(e))

Is electronic 
service (including 
fax or email) 
allowed?�

Yes – if agreed,  
document is 
electronically  
accessible 
and person 
consents**  
(see s.394(1)(c))

No No Yes - if 
nominated 
in writing by 
representative 
(see s.393(4)(d))

Yes**  
(see s.392(3)
(e)) DPP may 
nominate 
address 
(s.172)

Yes**  
(see s.392(2)
(c)) Informant 
may nominate 
address (s.18)

Is service by 
document 
exchange 
allowed?�

Yes – if the 
person to 
be served is 
represented 
by a legal 
practitioner who 
has DX facilities 
(see s.394(1)
(ba))

No No Yes - if 
nominated 
in writing by 
representative 
(see s.393(4)(d))

Yes – if DPP 
has DX 
facilities  
(see s.392(3)
(da))

Yes – if agreed 
(see s.392(2)(e))

Can I send to 
another agreed 
address?�

Yes – only if 
agreed by the 
parties 
(see s.394(1)(c))

N/A N/A Yes – if 
nominated in 
writing by the 
representative 
(see s.393(4)(d))

Yes – DPP 
may nominate 
another 
address 
s.392(3)(d)

Yes – if agreed  
(see s.392(2)(e))

Can the other 
person nominate 
an address for 
service?�

Yes – only if 
agreed by the 
parties (see 
s.394(1)(c))

N/A N/A Yes – if 
nominated in 
writing by the 
representative 
(see s.393(4)(d))

Yes – DPP 
may nominate 
another 
address 
(see s.392(3)
(d))

Yes – if 
nominated by 
the informant 
(see s.392(2)(b))

* Refer to s.393(1), (2) or (3) for service under the Corporations Act 2001 or Associations Incorporations Act 1981

** N.B. under the Electronic Transactions (Victoria) Act 2000 s.8(1) and s.10(1) if a person is required to give 
information in writing or to produce a paper document, electronic communication can be used if the information will 
be readily accessible to the recipient (e.g. the person has a computer or fax machine) and the person consents to 
receiving information electronically. The requirement to serve the document is taken to have been met if the person 
gives the information by means of an electronic communication in accordance with this Act.  

http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/
http://www.austlii.edu.au/au/legis/vic/consol_act/aia1981307/
http://www.austlii.edu.au/au/legis/vic/consol_act/eta2000345/
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390  General rules as to service

Overview

This section sets out the general rules of service which  
apply unless this Act, any other Act, or the rules of court 
provide otherwise.

Legislative History

This section is new and has no direct relationship to any  
earlier provisions.

Relevant Rules/Regulations/Forms

For service under the Act, see rule 1.11 of the County 
Court Criminal Procedure Rules 2009. 

Discussion

Service requirements as a whole are discussed in the 
overview of this Part.

In order to clearly set out how the different types of 
service obligations operate, this Division starts with 
section 390 (this section) which provides:

•  service of documents required to be served personally 
must comply with section 391

•  service of documents on the prosecution must comply 
with section 392

•  service of documents on bodies corporate must 
comply with section 393

•  in all other cases, documents must be served 
according to the ordinary service clause in section 394.

This makes ordinary service the default approach if 
none of the other types of service are expressly required.

391  Personal service

Overview

Section 391 sets out the ways in which personal 
service can be carried out.

This section is based on section 34(1)(b) and clause 
1(2) of Schedule 5 to the Magistrates’ Court Act 1989. 
It has been significantly reworked and now applies to all 
criminal proceedings.

Relevant Rules/Regulations/Forms

For service of summons, see rule 1.10 of the County 
Court Criminal Procedure Rules 2009. 

For last known place of residence or business for the 
purpose of section 391(2)(c) of the Act, see rule 84 of the 
Magistrates’ Court Criminal Procedure Rules 2009. 

For affidavit of service, see rule 13(4) of the Magistrates’ 
Court Criminal Procedure Rules 2009. 

Discussion

Service requirements as a whole are discussed in the 
overview to this Part. This section sets out how a party 
can serve a document which must be served personally. 
Personal service is required under the following sections:

• section 16 – Personal service of summons

• section 36 – How preliminary brief must be served

• section 40 – How full brief must be served 

•  section 90 – Service of notice (by informant 
for a rehearing) 

•  section 105 – Notice of compulsory exam order 
to be served

• section 108 – How hand-up brief must be served

• section 171 – Copy indictment to be served 

• section 175 – Service of summons

•  section 258 – How appeal is commenced (DPP’s right 
of appeal to the County Court against sentence)

•  section 261 – How appeal is commenced (DPP’s 
right of appeal to the County Court for failure to fulfil 
undertaking)

•  section 272 – Appeal to Supreme Court on a question 
of law

•  section 288 – How appeal is commenced  
(DPP’s right of appeal to the Court of Appeal for  
inadequate sentence)

•  section 292 – How appeal is commenced 
(DPP’s right of appeal to the Court of Appeal for failure 
to fulfil undertaking).

For clarity, the different methods of personal service are 
included in a single section. 

Each mode of service is discussed under the relevant 
heading below. The different modes of service are:  

•  giving a copy of the document to the person 
to be served

•  if the person does not accept service, putting the copy 
down in the person’s presence and explaining the 
nature of the document to them

•  leaving a copy of the document at the person’s last 
known or most usual place of residence with a person 
who appears to be over the age of sixteen

•  sending a copy of the document to the person’s legal 
practitioner if that legal practitioner has provided 
written notice that they act on behalf of the accused 
and has instructions to accept personal service

•  if the person is in prison or custody, either sending the 
document by registered post to the relevant detention 
facility marked for that person’s attention or leaving it 
with a person who works at the facility. 

http://www.austlii.edu.au/au/legis/vic/consol_reg/cccpr2009401/
http://www.austlii.edu.au/au/legis/vic/consol_reg/cccpr2009401/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/cccpr2009401/
http://www.austlii.edu.au/au/legis/vic/consol_reg/cccpr2009401/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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Giving a copy of the document to the person 

The only change to this mode of service is that 
‘delivering’, in the Magistrates’ Court Act 1989 provision, 
has been replaced by ‘giving’. This avoids potential 
ambiguity as to what delivering means. The use of the 
word ‘giving’ also avoids the need to use the word 
‘personally’, which may be confusing given that this 
whole mode of service is, by definition, personal. 

Putting it down in the person’s presence

If a person refuses to accept service of the document, 
it is acceptable to put the document down in their 
presence and tell the person the nature of the document. 
This is consistent with the personal service provisions in 
rule 6.03 of the Supreme Court (General Civil Procedure) 
Rules 2005. 

Leaving a copy of the document at the last known or 
usual place of residence

Previously, this mode of service allowed a document to 
be left at the person’s last known or most usual place 
of residence or business. Personal service may still be 
carried out by leaving a copy of the document at the  
last known or usual place of residence. However, 
personal service can no longer be effected by leaving a 
copy of the document at the last known or most usual 
place of business. 

This change was made because there was no 
requirement (or even likelihood) that the person who 
received the document at the business address knew the 
person being served. Where a business was large, there 
was an increased risk that the person served would not 
be given or made aware of the document. This did not 
align well with the primary purpose of personal service, 
which is to ensure that the document is brought to the 
attention of the person being served. 

This change does not remove the ability to locate the 
person at their place of business and give them the 
document or leave it in their presence. It also remains 
open to the prosecution to seek an order for substituted 
service (under section 397) at a person’s place of 
business, if required. 

Service on a legal practitioner must be expressly 
authorised in writing. The mere fact that a legal 
practitioner acts for the person to be served is not 
sufficient to satisfy section 391(4).

Sending a copy of the document to a person in custody  
or prison

Previously, there was no alternative method for personal 
service if a person was in custody or serving a prison 
sentence. This created potential confusion around 
whether the place of detention was their place of 
residence for the purposes of service. Further, even if 
it was a place of residence, the detention context may 
create difficulties for carrying out personal service in the 
usual manner. 

Accordingly, this section provides that personal service 
on a person in detention can be carried out by either 
handing the document to an employee of the facility, 
or by sending it by registered post, addressed to the 
person, to the detention facility’s address. It also applies 
to immigration detention.

Sending a copy of the document to the accused’s  
legal practitioner 

Given that personal service is required for core 
documents (charge-sheets, indictments etc) it is 
important to ensure that this mode of service is only 
carried out where it has been expressly authorised 
by the accused. 

In line with the more formal requirements of personal 
service (as opposed to ordinary service discussed 
in relation to section 394), this section provides the 
following ways of serving the accuser’s legal practitioner:

•  giving a copy of the document personally to the  
legal practitioner

•  leaving a copy of the document at the legal 
practitioner’s ordinary place of business with a person 
who appears to be employed by the legal practitioner 
or by the employer of the legal practitioner

•  sending it by registered post to the ordinary business 
address of the legal practitioner.

392  Service on informant or DPP

Overview

This is a new service category that has been created 
because the personal service and ordinary service 
provisions do not work easily for service on an informant 
or the DPP. This section is designed to clarify how 
service on the prosecution should be carried out. 

Legislative History

This section is new and has no direct relationship to any  
earlier provisions.

Relevant Rules/Regulations/Forms

For affidavit of service, see rule 13(5) of the Magistrates’ 
Court Criminal Procedure Rules 2009. 

Discussion

This section is based on the approach that service 
on the prosecution should be governed by simple 
and flexible rules.

Although each may be described as the ‘prosecution’, 
informants and the DPP are treated differently for the 
purposes of serving documents.

http://www.austlii.edu.au/au/legis/vic/consol_reg/sccpr2005433/
http://www.austlii.edu.au/au/legis/vic/consol_reg/sccpr2005433/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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Service on an informant can be carried out by:

•  personally giving a copy of the document to the 
informant, or to any person representing the informant 
at a hearing concerning the charge 

•  in any of the ways listed on the charge-sheet (e.g. 
ordinary post, email or fax) in accordance with section 
18 (which requires service details to be nominated 
by an informant). Given that summary cases are 
increasingly being managed centrally, it will be possible 
for an informant to nominate centralised service 
details under this process (discussed in more detail in 
relation to section 18, and in relation to the definition of 
informant in section 3)

•  in any other way agreed between the accused 
and the informant.

Service on the DPP can be carried out by: 

•  personally giving a copy of the document to the 
person representing the DPP at a hearing concerning 
the charge 

•  leaving a copy of the document at the Office of Public 
Prosecutions with a person who appears to work there

•  sending a copy of the document by prepaid ordinary  
post to the ordinary business address of the Office of  
Public Prosecutions 

•  sending a copy of the document by prepaid ordinary 
post addressed to the DPP at a business address 
nominated by the DPP under section 172 (regarding 
service details on indictment)

•  delivering a copy of the document addressed to 
the DPP into facilities for the reception of document 
exchange (if the DPP has facilities for the reception of 
documents in a document exchange) 

•  sending a copy of the document by fax or email 
addressed to the DPP at a fax number or email 
address nominated by the DPP under section 172 
(regarding service details on an indictment)

•  in any other way agreed between the accused and the 
DPP. This allows agreements in individual cases but 
could also be used for corporate agreements between, 
for example, the DPP and Victoria Legal Aid.

The Electronic Transactions (Victoria) Act 2000 (ETA) 
applies to also allow electronic service (e.g. by fax 
or email). The ETA contains default rules for the 
time and place of sending and receiving electronic 
communications. Under section 8(1) of the ETA, if a 
person is required to give information in writing or to 
produce a paper document, electronic communication 
can be used if the information will be readily accessible 
to the recipient (e.g. the person has a computer or 
fax machine) and the person consents to receiving 
information electronically. Under section 10(1) of the ETA, 
a person who is required to produce a paper document 
will be taken to have done so if they give that information 
by means of an electronic communication. 

393   Service on company, registered body, 
incorporated association or other body 
corporate

Overview

Section 393 sets out the requirements for service on 
companies, registered bodies, incorporated associations 
or other bodies corporate.

Legislative History

This section is based on section 34(3) of the Magistrates’ 
Court Act 1989 but now applies across the Act to all 
criminal proceedings and has been expanded to include 
all types of bodies corporate.

Relevant Rules/Regulations/Forms

For affidavit of service, see rule 13(5) of the Magistrates’ 
Court Criminal Procedure Rules 2009. 

Discussion

As noted, this section is based on section 34(3) of the 
Magistrates’ Court Act 1989 but has been broadened to 
include incorporated associations and any other bodies 
corporate. 

The modes of service on the specified bodies have been 
extended and refined to make them consistent with 
the way in which bodies corporate are served in the 
legislation that creates them. They are as follows:

•  Companies within the meaning of the Corporations Act 
2001 (Cth) may be served in accordance with section 
109X of that Act.

•  Registered bodies within the meaning of the 
Corporations Act 2001 (Cth) may be served in 
accordance with section 601CX of that Act.

•  Incorporated associations within the meaning of the 
Associations Incorporation Act 1981 may be served in 
accordance with section 48 of that Act.

Section 393(4) is a default provision and allows service 
of a document which is not effected in accordance with 
a preceding subsection to be effected in a number of 
listed ways. The list provides that the representative of a 
body corporate may nominate a method of service. See 
the discussion regarding who can represent a corporate 
accused in relation to section 334.

394  Ordinary service

Overview

Section 394 makes ordinary service the default service 
provision to be used when other types of service, most 
particularly personal service, are not required. 

http://www.austlii.edu.au/au/legis/vic/consol_act/eta2000345/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/
http://www.austlii.edu.au/au/legis/vic/consol_act/aia1981307/
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Legislative History

This section is based on clause 1(2) of Schedule 5 to 
the Magistrates’ Court Act 1989 and section 30 of 
the Crimes (Criminal Trials) Act 1999, but has been 
significantly reworked and restructured.

Relevant Rules/Regulations/Forms

For last known place of residence or business for the 
purpose of service, see rule 84 of the Magistrates’ Court 
Criminal Procedure Rules 2009. 

For affidavit of service, see rule 13(5) of the Magistrates’ 
Court Criminal Procedure Rules 2009. 

Discussion

This section provides for service of the many documents 
in a proceeding which do not have to be served 
personally (for example pre-trial opening under  
section 182).

The previous ordinary service provisions did not provide 
for service on an accused’s legal practitioner and did not 
reflect existing pre-trial practice. To address this, section 
394 allows for ordinary service to be carried out on 
an accused’s legal practitioner — by ordinary prepaid 
post, email, facsimile, document exchange, or by any 
other manner agreed by the parties — wherever a legal 
practitioner acts for an accused. This contrasts with 
personal service which, under section 391(4), requires 
prior written notice of a legal practitioner’s willingness 
to accept service where the practitioner acts for the 
accused and is instructed to receive personal service of 
documents on behalf of the accused. 

Alternatively, ordinary service can be carried out by 
sending a copy of the document to the accused by 
ordinary prepaid post addressed to his or her last known 
place of residence or business.

Last, this section allows ordinary service to be effected 
in any other manner agreed by the parties.

As the section note indicates, the Electronic Transactions 
(Victoria) Act 2000 (ETA) applies to also allow electronic 
service (e.g. by fax or email). The ETA contains default 
rules for the time and place of sending and receiving 
electronic communications. Under section 8(1) of 
the ETA, if a person is required to give information in 
writing or to produce a paper document, electronic 
communication can be used if the information will be 
readily accessible to the recipient (e.g. the person has a 
computer or fax machine) and the person consents to 
receiving information electronically. Under section 10(1) 
of the ETA, a person who is required to produce a paper 
document will be taken to have done so if they give that 
information by means of an electronic communication. 

This provision may also enable parties to make 
agreements on a general basis. For instance, Victoria Legal 
Aid or a legal practitioner could agree with Victoria Police 
to accept all documents (or specified types of documents 
such as a preliminary brief or full brief of evidence) that 
may be served by ordinary service, by email.

395   Personal service satisfies  
ordinary service

Overview

Section 395 provides that documents which are required 
or permitted to be served by ordinary service can also 
be served personally.

Legislative History

This section is new and has no direct relationship to any 
earlier provisions.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview, above.

396   Last known place of  
residence or business

Overview

Section 396 allows rules of court to prescribe how the 
last known place of residence or business of an accused 
is to be ascertained in specified circumstances. Relevant 
sections which required these to be ascertained are 
section 391 (Personal service) and section 394 
(Ordinary service).

Legislative History

This section is based on section 36(2) of the Magistrates’ 
Court Act 1989.

Relevant Rules/Regulations/Forms

For last known place of residence or business, see  
rule 84 of the Magistrates’ Court Criminal Procedure 
Rules 2009. 

Discussion

See the overview, above.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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397  Order for substituted service

Overview

Section 397 enables the court to make an order for 
substituted service if documents cannot be served in a 
timely manner.

Legislative History

This section is based on section 34(2) of the  
Magistrates’ Court Act 1989 and now applies to all 
criminal proceedings.

Relevant Rules/Regulations/Forms

In relation to some documents, the civil procedure  
rules will provide the mechanism for applying for 
substituted service. 

Discussion

An order for substituted service is made on the basis that 
service cannot be carried out in the required manner. 
This issue will usually arise in relation to personal service 
but can arise where other types of service are required. 
The substituted procedure provides an alternative 
method of service aimed at bringing the document to the 
notice of the person to be served.

The mode of substituted service ordered will vary 
according to the circumstances of the case. Some usual 
types of orders are by post or newspaper advertisement. 
The recent advent of social networking sites, such as 
Facebook, could provide a mode of substituted service.

Evidence given to the court should show the practical 
impossibility of personal (or other required method of) 
service. It must also clearly show that the alternative 
method of service will mean the process is likely to reach 
the accused or come to their notice. 

398  Who may effect service

Overview

Section 398 provides that, if a person is required or 
permitted to serve a document, the person may serve 
the document by causing it to be served by another 
person.

Legislative History

This section is based on section 3(3) of the Magistrates’ 
Court Act 1989.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section makes it clear that it is not necessary for 
the parties themselves to serve the required documents. 
It is also acceptable for the party to arrange for service 
to be carried out by someone else – for instance, a 
professional process server or another police officer.

399  Proof of service

Overview

Section 399 sets out the ways in which it is possible to 
prove that service has taken place. 

Legislative History

This section is based on section 35 of the Magistrates’ 
Court Act 1989 and now applies to all documents 
required to be served (rather than being limited to a 
summons). It also applies across all criminal proceedings.

Relevant Rules/Regulations/Forms

For affidavit of service, see rule 13(5) of the Magistrates’ 
Court Criminal Procedure Rules 2009. 

Discussion

This section provides that evidence of service must 
identify the document served and the time and manner 
in which service was carried out. 

This evidence may be given orally or in written form 
as an affidavit or declaration. 

Where the evidence is in written form, the section states 
that it must be filed in court according to the timeframes 
provided. For most documents section 399(4)(c) will 
apply to allow filing within a ‘reasonable time’. What is 
reasonable will depend on the circumstances, including 
the nature of the document served and whether there is 
a likelihood that proof of service will be disputed. 
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Part 8.4 – Costs
Part Overview
Awards of costs in prosecutions for state offences 
may be made to the accused in certain prescribed 
circumstances. Costs may also be awarded against the 
accused, their legal representative or the prosecution 
for unreasonable failure to comply with the relevant 
provisions (previously found in the Crimes (Criminal Trials) 
Act 1999). 

This Part gathers together a range of costs provisions 
from the Magistrates’ Court Act 1989, the Crimes 
(Criminal Trials) Act 1999 and the Crimes Act 1958.  

In order to clearly separate out the provisions relevant to 
the different stages, this Part has been divided into the 
following Divisions:

Division 1 – Preliminary

Division 2 –  Costs in summary and 
committal proceedings 

Division 3 – Costs in trials on indictment  

Division 4 – Costs on appeal  

Division 5 – Legal practitioners. 

There have been no substantive changes to the costs 
provisions. However, they have been simplified and 
reorganised for clarity.

Division 1 – Preliminary

400  Right to be heard

Overview

Section 400 provides that where the court is considering 
awarding costs, a party should always be given a 
reasonable opportunity to be heard before an order 
awarding costs is made against them.

Legislative History

This section is based on section 24(4) of the Crimes 
(Criminal Trials) Act 1999 and section 131(2B) of the 
Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section is based on the premise that, as a matter 
of fairness, a costs order should not be made against 
a person without giving that person a reasonable 
opportunity to be heard on the issue. The section is 
intended to provide a rule of general application in 
relation to costs, so it is phrased broadly.

Generally, it is not necessary to set out such a 
requirement. Indeed it has not been included in any other 
sections in this Act which allow the court to make an 
order against a party. However, this section is not limited 
to the parties to the criminal proceeding. To avoid doubt, 
the requirement has been specifically included in the Act.

This section refers to a ‘person’ instead of a ‘party’ in 
order to include a legal practitioner or practice, given that 
costs can be awarded against them under section 410, 
and in this context, they will not technically be a party.

Section 337 provides that an order under the Act can 
be made on application by either party or on the court’s 
own motion.

Clause 13 of Schedule 4 to the Act sets out transitional 
provisions for the application of this Part. Clause 13 
provides that on and from the commencement day 
(1 January 2010), Part 8.4 (this Part) applies to any 
proceeding to which the Act applies. 

Subclause 13(2) provides that, where a proceeding 
commenced before 1 January 2010 but is completed 
after that date, the proceeding is deemed to have been 
conducted under the Act. Although this is retrospective, 
as the substantive powers to award costs have not 
changed, there is no advantage or disadvantage to any 
party. The advantages of having all the costs provisions 
in one place is therefore obtained as soon as possible by 
the operation of this transitional provision.

Division 2 – Costs in  
summary proceedings and 
committal proceedings

401  Costs in Magistrates’ Court

Overview

Section 401 provides a broad power to the Magistrates’ 
Court to award costs in a criminal proceeding or a 
purported proceeding and sets out the particular 
circumstances in which costs may be ordered.

Legislative History

This section is based on a consolidation of sections 30(3) 
and 131 of the Magistrates’ Court Act 1989 and clause 
25 of Schedule 5 to that Act.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The presiding magistrate has a wide discretion to decide 
by whom, to whom and to what extent the costs of 
committal proceedings are to be paid. This power is 
reflected in section 401(2). 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/67CD63484DBF4527CA256E5B00213DAD/$FILE/99-035a.pdf
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The court may consider any unreasonable act or 
omission of the parties which resulted in prolonging 
the proceeding.

The court may award costs against an informant if it 
strikes out a charge under section 14 where the police 
officer or public official cannot prove that they have filed 
the charge-sheet and summons within 7 days of signing 
the charge-sheet.

Under section 401(4), the court also has the power 
to award costs in a purported proceeding, that is, a 
proceeding which is beyond the jurisdiction of the court. 
This enables the court to award costs in a matter where 
it may arguably lack that power because it does not have 
jurisdiction to hear the matter.

402  Notice to appear

Overview

Section 22 provides that a notice to appear lapses 
unless a charge-sheet is filed within 14 days of the notice 
to appear being served. The member of the police force 
or public official who served the notice must ensure that, 
within 7 days of the notice lapsing, the person receives 
written notice that a charge-sheet has not been filed and 
that they are not required to appear at the Magistrates’ 
Court (see section 23).

Section 402(1) provides that if a notice to appear lapses 
under section 22(1), and the required notice under 
section 23 is given, a member of the police force or the 
public official who served the notice is not liable for any 
costs incurred by the person served in relation to the 
serving or lapsing of the notice.

Section 402(2) provides for the reverse scenario so that 
if a notice to appear lapses under section 22(1) but the 
required notice under section 23 is not given, the court 
may award costs against the member of the police force 
or public official. 

Legislative History

This section is new and has no direct relationship to any 
earlier provisions.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Existing law enables an accused to be brought before 
the Magistrates’ Court by summons or arrest. The 
notice to appear process set out in section 22 provides 
a third way. The notice to appear effectively replaces the 
summons and is used before a charge-sheet is filed. 
However, a notice to appear does not commence a 
criminal proceeding (see section 26). For a more detailed 
discussion of the notice to appear process see the 
discussion in relation to section 21.

A police officer or public official must decide whether or 
not to file charges within 14 days of the notice being given. 
This 14 day period is aimed at encouraging the person 
who issued the notice to appear to make a considered 
decision about whether to proceed with charges without 
the burden of costs implications. Section 402(1) provides 
that breathing space. As long as the accused is notified, 
pursuant to section 23, that a charge-sheet has not been 
filed and they are no longer required to appear at court, 
then no costs can flow from the initial issuing of the notice 
to appear. The provision of notice at this early stage 
should mean that the accused does not incur 
significant costs.

Section 402(2) explicitly provides that where notice 
is not given under section 23, costs may be awarded. 
This separate provision relating to notice to appear 
cases is necessary because there is no primary power in 
section 401 to award costs unless there is a proceeding. 
Given that the issuing of a notice to appear does not 
commence a criminal proceeding, section 402(2) 
provides a primary power to award costs in notice to 
appear cases where a notice lapses and the police or 
public official fails to notify the accused in accordance 
with section 23. 

403  Convicted accused to pay filing fee

Overview

Section 403 provides that if certain conditions are 
fulfilled, the Magistrates’ Court must make a costs order 
directing the accused to pay the amount of the filing fee 
that would have been payable if not for an exemption in 
the regulations. The amount of the filing fee charged is in 
addition to the amount of the fine and any other costs.

This section will apply if:

•  a charge-sheet containing one or more charges is filed 
with a registrar of the Magistrates’ Court

•  no filing fee is payable because of an exemption 
contained in the regulations

•  the accused is convicted of one or more of the alleged 
offences and is ordered to pay a fine.

Legislative History

This section is based on section 131(3) of the 
Magistrates’ Court Act 1989 without change.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview, above.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Division 3 – Costs in trials  
on indictment

404   Costs in the Supreme Court  
and County Court

Overview

Section 404 provides the court with a broad discretion 
to order costs against a party or their legal practitioner in 
specified circumstances before trial.

Legislative History

This section is based on section 24 of the Crimes 
(Criminal Trials) Act 1999. However, its application has 
been extended to all pre-trial processes under Part 5.5 
rather than being limited to the Crimes (Criminal Trials) 
Act 1999 processes (e.g. directions hearings). This 
reflects the broader way in which pre-trial processes may 
be used under this Act.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The circumstances in which the court has the discretion 
to order costs against a party or their legal practitioner 
are where:

•  an act or omission by the party before the trial 
commenced was unreasonable and resulted in 
prolonging the trial

•  there was a departure referred to in section 233 (with 
respect to the introduction of evidence not previously 
disclosed) 

•  a party failed to comply with a requirement or an order 
under Part 5.5 (regarding pre-trial procedure) such as 
the continuing obligation of disclosure in section 185 
or the responsibility to disclose certain pre-trial issues 
under section 200.

Costs pre-trial should be contrasted with costs during 
trial which are unavailable as a result of the application of 
section 78A of the County Court Act 1958 and section 
24 of the Supreme Court Act 1986 (see R v Wright, Danci 
and Currie (1992) 77 A Crim R 67).

405  Costs order

Overview

This section sets out the requirements of a costs order 
in cases where the court determines that one should be 
made under section 404 which concerns costs in the 
Supreme Court and County Court, or under section 410 
which sets out the costs liability of a legal practitioner.    

Legislative History

This section is based on section 26 of the Crimes 
(Criminal Trials) Act 1999.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview, above.

Division 4 – Costs on appeal

406  Costs on appeal to County Court

Overview

Section 406 provides a discretion to the County Court to 
order costs on appeal.

Legislative History

This section is based on section 88AA of the 
Magistrates’ Court Act 1989 and clauses 1(6) and 2(3) of 
Schedule 6 to that Act.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The section is designed to deter unmeritorious appeals 
to the County Court. 

The court may order the appellant to pay all or part of  
the respondent’s costs where an appeal under section 
254 is struck out or dismissed and the court is satisfied 
that the appeal was brought vexatiously, frivolously or in 
abuse of process.

This section does not limit any of the power of the court, 
under this Act or the County Court Act 1958, in relation 
to the costs of an appeal.

The court may also order that the appellant pay any 
costs incurred as a result of a breach of an undertaking 
or abandonment of an appeal.

407   Costs on abandonment of  
appeal to County Court

Overview

Section 407 enables the respondent to apply to the 
County Court for an order dealing with his or her costs  
of the appeal. It provides that notice of an application 
for costs on the abandonment of an appeal to the 
County Court must be given in writing and served on  
the appellant. 
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Legislative History 

This section is based on clause 7 of Schedule 6 to the 
Magistrates’ Court Act 1989.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The notice requirement in this section is different from 
the approach in relation to all other sections (which is 
outlined in section 405). With most applications, parties 
will be present in court. However, where an appeal is 
abandoned the party against whom an award is most 
likely to be made will often not be present in court.

408   Costs on appeal from Magistrates’ Court 
to Supreme Court on a question of law

Overview

Section 408 gives the Supreme Court the discretion to 
order costs on appeal from the Magistrates’ Court to the 
Supreme Court on a question of law.

Legislative History

This section is based on section 24 of the Supreme 
Court Act 1986.

Relevant Rules/Regulations/Forms

For costs in relation to appeals from the Magistrates’ 
Court to the Supreme Court, see rule 3A.08 of the 
Supreme Court (Criminal Procedure) Rules 2008. 

Discussion

Under section 24(1) of the Supreme Court Act 1986, 
the court has the power to award costs in a manner 
consistent with relevant practice in criminal proceedings. 

For clarity, this section specifically refers to the Supreme 
Court’s power to award costs on these appeals from the 
Magistrates’ Court and outlines the scope of that power.

409   No costs on appeal to Court  
of Appeal or on new trial

Overview

Section 409 provides that costs are not available to a 
party to an appeal to the Court of Appeal under Part 6.3, 
or on a new trial, or a proceeding preliminary or incidental 
to an appeal or new trial.

Legislative History

This section is based on section 578 of the Crimes 
Act 1958.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section concerns costs against a party. The Court 
may grant an indemnity certificate in relation to costs 
under section 14 of the Appeal Costs Act 1998 if an 
appeal against conviction is successful. 

Division 5 – Legal practitioners

410  Costs liability of legal practitioner

Overview

This section deals with the costs liability of legal 
practitioners. This costs provision is broader than the 
previous provisions in that it has been extended to cover 
all pre-trial processes, in the same way as section 404.

Legislative History

Section 410 is based on section 25 of the Crimes 
(Criminal Trials) Act 1999, and section 132 of the 
Magistrates’ Court Act 1989.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section sets out the ways in which legal 
practitioners can be liable for costs incurred by parties 
to criminal proceedings. 

This provision applies to all costs in the Magistrates’ 
Court but is limited in the Supreme and County Courts 
to proceedings before the commencement of trial. This 
limitation has been carried over from section 25 of the 
Crimes (Criminal Trials) Act 1999. However, in light of the 
expansion of pre-trial procedures, the costs power has 
been extended to cover all pre-trial processes. It is not 
intended to extend the power into trial. 

Further, this section has been broadened to cover, in 
effect, all cases where costs may be awarded under 
section 401 (Costs in Magistrates’ Court) - that is, to 
ensure that the circumstances set out in section 401(4) 
(regarding a purported proceeding in the Magistrates’ 
Court which is beyond the jurisdiction of the court) are 
carried over into this section. 

Costs fall into two categories. Party-party costs are costs 
which one party is ordered to pay to the other party. 
Solicitor-client costs are costs which the client pays to 
his or her solicitor for fees or on account of costs and 
disbursements. Solicitor-client costs are unaffected by 
orders regarding party-party costs.

If the legal practitioner causes costs to be incurred 
unreasonably, the court may make a number of different 
costs orders as set out in the section.  
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Part 8.5 – Miscellaneous
Part Overview

411  Issue of warrant to arrest

Overview

This section provides the process to be followed when a 
warrant to arrest is issued under the Act.  

Legislative History

This section is based on section 353(5)–(6B) of the 
Crimes Act 1958. Section 353(6A) has not been re-
enacted as there is no need to specify that an application 
can be made orally. The section now applies to all 
criminal proceedings. There has been a substantive 
change in that there is now a presumption that an 
arrested person must now be brought before the court 
that issues the warrant.

Relevant Rules/Regulations/Forms

For the form of warrant to arrest issued by the 
Magistrates’ Court, see Order 3 and Form 19 of the 
Magistrates’ Court Criminal Procedure Rules 2009. 

Discussion

Division 3 of Part 4 of the Magistrates’ Court Act 1989 
provides for a range of matters that are relevant to a 
warrant to arrest. For instance, it sets out:

•  an application process for issues in a warrant to arrest 
(section 61)

•  that an arrest warrant may specify that a person 
arrested should be released on bail (section 62)

•  the persons to whom a warrant to arrest may be 
directed (section 63)

•  the extent of authority that is conferred by a warrant 
to arrest (section 64)

•  the process of arrest and what must be done at the 
time of arrest (section 65).

This section picks up the process in section 65 of the 
Magistrates’ Court Act 1989 for how warrants are 
executed with one important exception, namely, if a 
warrant is issued by the Supreme Court, County Court 
or Court of Appeal, the person arrested must be brought 
before the court that issued the warrant rather than the 
Magistrates’ Court.  

If the arrested person cannot be brought before the court 
that issued the warrant within a reasonable period of time 
then they can be brought before the Magistrates’ Court 
but only for the purpose of bailing or remanding them in 
custody to attend before the issuing court.

This departs from the current practice because it is 
preferable for a person to be brought before the court 
familiar with the reasons why the warrant was issued 
in the first place. It is also consistent with the overall 
approach used in the Act to ensure that only one court 
is seized of a case at any one time.

412   Power to amend when there  
is a defect or error

Overview

Section 412 gives the court a clear and broad power to 
amend a summons, warrant, plea, judgment or order for 
the purpose of correcting mistakes. 

Legislative History

This section is based on section 50 of the Magistrates’ 
Court Act 1989 and section 416 of the Crimes Act 1958.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section has general application and provides 
a broad power to the court to amend summonses, 
warrants, pleas, judgments and orders where there is a 
defect or error. This power is intentionally broad to ensure 
that complex appeal and judicial review processes are 
not needed to correct mistakes. There are no time limits 
on its operation.

Similar, but more limited, powers were previously located 
in a number of different pieces of legislation. 

Section 416 of the Crimes Act 1958 gave the Supreme 
and County Courts the power to amend defects in 
records including pleas and judgments. The section was 
outdated and difficult to understand and appears to have 
been hardly, if ever, used. 

Section 50 of the Magistrates’ Court Act 1989 gave 
the Magistrates’ Court the power to amend defects in 
records including summonses and warrants.

In addition, rule 1.14 of the Supreme Court (Criminal 
Procedure) Rules 2008 concerns the amendment of a 
judgment or order. To remove doubt, it declares “the 
inherent power of the court to correct a clerical mistake 
in a judgment or order or an error arising in a judgment 
or order from any accidental slip or omission may be 
exercised at any time”.

Further, section 104A of the Sentencing Act 1991 (Power 
to correct clerical mistakes, etc.) contains its own ‘slip’ 
rule. That provision states that the relevant judge or 
magistrate may amend the judgment or sentence if 
they are satisfied that it contains a clerical mistake, an 
accidental slip or omission, a material miscalculation or 
description, or a defect of form. They may also amend a 
judgment or sentence if satisfied that it fails to deal with 
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a matter that would have undoubtedly been dealt with 
in accordance with the amendment if their attention had 
been drawn to it. This power may be exercised before 
the end of the fourteenth day after the judgment was 
given or the sentence was passed. This section does not 
take away from any other power provided to a judge or 
magistrate under statute or at common law.

Therefore, while it appears that the higher courts already 
have inherent powers to amend defects, it is preferable 
to have a general provision containing this power which 
applies to all courts.

Section 412 (this section) gives a broad, catch-all power 
to amend documents relevant to criminal proceedings 
and is consistent with the focus on a substantive rather 
than a technical approach to criminal procedure. It does 
not extend to amending charges, for which there is a 
specific power in section 8 (Order for amendment of 
charge-sheet) and section 165 (Order for amendment of 
indictment). Both sections 8 and 165 include the further 
protective requirement that the amendment not cause 
“injustice to the accused”.

Clause 14 of Schedule 4 to the Act provides that on and 
from the commencement day (1 January 2010), section 
412 (this section) applies to any summons, warrant, plea, 
judgment and order irrespective of whether it was issued 
or made before or after 1 January 2010. 

413   Transfer of charge to  
court with jurisdiction

Overview

This section provides a method for dealing with a charge 
(and an accused) which, as a result of error, is before a 
court that has no jurisdiction to hear it. 

Legislative History

This section is new and has no direct relationship to any  
earlier provisions.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Where the court lacks the jurisdiction to hear a charge 
which has been brought before it in error, the court may 
order that the charge be transferred to the appropriate 
court, if satisfied that it is in the interests of justice to  
do so.

Previously, there was no clear way of dealing with such 
charges. Situations in which this may occur include 
where an accused is wrongly committed for trial on 
a purely summary charge or where a child accused 
is committed for trial on a summary charge which 
should be tried in the Children’s Court but the charge is 
wrongly filed in the Magistrates’ Court. Various options 
have

been used to address such problems including  
judicial review which is a comparatively lengthy and 
complex process.

This section provides a simpler regime for transferring 
such a charge to a court with the jurisdiction to hear it.

Given that this section introduces new transfer powers, 
section 413(2) provides that the transferring court may 
order the accused to appear before the court receiving 
the transferred charge on a specified date, including 
remand and bail orders.  

Clause 15 of Schedule 4 to the Act provides that on and 
from the commencement day (1 January 2010), section 
413 (this section) applies to any charge before a court, 
irrespective of when the charge was filed.

414   Acknowledgement of false statement

Overview

This section sets out the offence of acknowledging a  
false statement. 

Legislative History

This new section was inserted into the Criminal 
Procedure Act 2009 by the Criminal Procedure 
Amendment (Consequential and Transitional Provisions) 
Act 2009. It is based in part on section 37 and clause 8 
of Schedule 5 to the Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Previously, purely technical reasons prevented 
criminal liability for similar types of offences under 
the Magistrates’ Court Act 1989. For instance, the 
prosecution was required to prove that the informant 
intended to use the statement by including it in a 
particular kind of brief of evidence. The offence did not 
apply in situations such as:

•  a statement prepared for a preliminary brief (other than 
the informant’s statement)

•  a statement prepared following the completion of a  
full brief as part of the prosecution’s obligation of 
ongoing disclosure

•  a statement prepared following committal proceedings 
that was disclosed as part of the ongoing obligation of 
disclosure.

As a result, in many situations a person who included 
false information in their statement could be prosecuted 
for perjury for reasons irrelevant to the proceeding. 

It is important for both the prosecution and the accused 
that statements are accurate and that those who 
knowingly provide false information in a statement should 
be criminally liable for the offence.   
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The Act broadens the ambit of the offence by applying 
it to any person who makes a written statement for 
the purposes of a criminal proceeding or potential 
criminal proceeding or the investigation of an offence. 
This description is very broad. It covers statements 
taken during the investigation stage, through to any 
part of a criminal proceeding. This includes a summary 
proceeding, committal proceeding or trial and any  
appeal or sentencing processes. A potential criminal 
proceeding also covers proceedings that may be 
defective or without jurisdiction (and therefore do not 
constitute a criminal proceeding). 

The remaining elements are essentially the same as 
those in the previous offences:

•  The witness must acknowledge “that the statement is 
true and correct and is made in the belief that a person 
making a false statement in the circumstances is liable 
to the penalties of perjury”. 

•  The statement must be witnessed by a person referred 
to in Schedule 3, being a person who takes statements 
which may ultimately be used in a preliminary brief, full 
brief, hand-up brief or for other reasons connected 
with the proceeding.

•  At the time of signing the acknowledgment the person 
must know that the statement is false.

Section 414 provides that a person is liable to the 
penalties of perjury if these elements are proved. Section 
314 of the Crimes Act 1958 further provides that if a 
provision indicates that a person shall be liable for the 
penalties of perjury (as in section 414 of the Act), the 
person shall be deemed to have committed the offence 
of perjury and “may be proceeded against, tried and 
punished” for the offence of perjury.

This offence is particularly relevant to briefs of evidence in 
summary and committal proceedings, set out in sections 
38, 47 and 112 of the Act.

Clause 16 of Schedule 4 to the Act provides that the 
offence of acknowledging a false statement (in this 
section) applies prospectively. That is, this section applies 
where the offence is alleged to have been committed on 
or after the commencement day (1 January 2010). 

The offence applies to statements made on or after 
the commencement day. This is not the day a draft of 
a statement or notes are made, but the day when the 
person acknowledges that the statement is true and 
correct in the presence of a person referred to in Schedule 
3 to the Act (for example, a member of Victoria Police). 

415   Court may direct that a person 
be prosecuted for perjury

Overview

Section 415 allows a court to direct that a person 
be prosecuted for perjury if it appears that they have 
committed perjury in oral or written evidence (e.g. in an 
affidavit, deposition etc).

Legislative History

This section is based on section 445 of the Crimes Act 
1958 without substantive change.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The offence of perjury, which involves an interference 
with the due administration of justice, is currently set out 
in section 314(1) of the Crimes Act 1958. This offence 
carries a maximum penalty of 15 years imprisonment.

No changes have been made to the court’s power to 
direct that a person be prosecuted for perjury. The court 
may remand the person in custody or grant them bail 
pending the trial. 

Section 5 confirms that this is one of the ways in which a 
criminal proceeding can be commenced. In other words, 
it is the direction itself which commences the proceeding.

Subclause 16(2) of Schedule 4 to the Act provides that 
on and from 1 January 2010, this section will apply to a 
direction, irrespective of when the alleged perjury was 
committed. This means that in circumstances where the 
perjury itself may have been committed in proceedings 
prior to 1 January 2010 (for example, in an affidavit 
sworn and tendered prior to that date), a person may be 
directed under section 415 (this section), if the perjury is 
detected by the court after 1 January 2010.

416   Disclosure of material by prosecution

Overview

Section 416 provides that nothing in the Act derogates 
from a duty otherwise imposed on the prosecution to 
disclose to the accused material relevant to a charge.

Legislative History

This section is new and has no direct relationship to any  
earlier provisions.

Relevant Rules/Regulations/Forms

Not applicable. 
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Discussion

This section ties in with other sections in the Act 
concerning disclosure and applies to both summary and 
indictable proceedings (e.g. pre-hearing disclosure of the 
prosecution case in summary hearings, see section 41). 

As discussed throughout this guide, the Act now creates 
clearer statutory disclosure obligations at each level of 
criminal proceedings. Importantly, the courts have been 
given express powers to resolve disputes about disclosure 
which may lead to less reliance on witness summons/
subpoena processes. These are summarised below: 

Summary Proceedings

•  Where is the disclosure regime contained?� 
See Division 2, Part 3.2 generally.

•  Where is the court’s power to order disclosure located?� 
See section 46.

Committal Proceeding

•  Where is the disclosure regime contained?� 
See Part 4.4.

•  Where is the court’s power to order disclosure located?� 
See sections 119(e) and 125(1)(e).

Trial Proceedings

•  Where is the disclosure regime contained?�  
See Division 2, Part 5.5 (particularly section 185).

•  Where is the court’s power to order disclosure located?� 
See section 181(2)(1).

The disclosure provisions in the Act are not intended to take 
away from existing and developing disclosure obligations, at 
common law or from any other source, which are relevant 
to a charge.

At the same time, section 416 (this section) does not 
require the prosecution to disclose material to the 
accused that the prosecution is “required or permitted 
to withhold under this or any other Act or any rule of 
law.” In the context of summary proceedings, section 
45 of the Act sets out some situations where the 
prosecution may refuse to disclose certain information 
(e.g. where disclosure would prejudice the effectiveness 
of investigation methods or endanger the life or physical 
safety of a person). 

If the accused considers that information, a document 
or thing should have been included in the hand-up 
brief but was not included, the accused may require 
(in the case direction notice) the informant to produce 
the information, document or thing (section 119(e)). 
Section 122(2) indicates that the informant may object 
on grounds set out in sections 45 and 114 of the Act 
(section 416 of the Act may provide additional grounds 
for objection). If the informant objects to such request 
from the accused, this issue will then be determined by 
the court, most likely at a committal mention hearing (see 
section 125(1)(e)). 

417  Court fees not payable by accused

Overview

This section provides that court fees cannot be charged 
for the issuing of any process on behalf of an accused. 
Similarly, the accused cannot be charged a fee for taking 
or discharging a recognisance of bail or issuing a writ 
(concerning a criminal proceeding in which they are the 
accused) or recording an appearance or plea.

Legislative History

This section is based on section 454 of the Crimes Act 
1958 but has been reworked so that it now applies 
across the Act.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview, above.

418  Supreme Court – limitation of jurisdiction

Overview

Section 418 provides that it is the intention of sections 
61(4) and 209(4) to alter or vary section 85 of the 
Constitution Act 1975. 

These sections both state that a decision to give or not 
to give a sentence indication is final and conclusive.

Legislative History

This section has no relationship to any earlier provisions.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section expressly provides that it is the intention of 
sections 61(4) and 209(4) to alter or vary section 85 of the 
Constitution Act 1975. The Attorney-General provided the 
following explanation for this alteration or variation in his 
Second Reading Speech for the Act, as required under 
section 85(5) of the Constitution Act 1975:

[Sections] 61 and 209 of the [Act] provide the 
Magistrates’, Children’s, County and Supreme Courts 
with the capacity to provide a sentencing indication 
to an accused who is considering pleading guilty. 
In accordance with a recommendation from the 
Sentencing Advisory Council in its report, Sentence 
Indication and Specified Sentence Discounts, these 
sections provide that a decision to give or not to give 
a sentence indication is final and conclusive. 
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A sentence indication should only be given where it 
is likely to be of benefit in concluding proceedings. 

The reason for restricting review and appeal rights 
against a decision to give or not to give a sentence 
indication is to ensure that this decision is final and 
the substantive proceedings, whether a trial or a plea 
hearing, can proceed without delay. If review and 
appeal rights were not restricted, they could defeat 
the purpose for the introduction of this scheme. 
Importantly, when a sentence is imposed, each party 
has rights of appeal against the sentence imposed.

419  Rules of court

Overview

This section allows the relevant authority to make rules of 
court to regulate practice and procedure under the Act, 
including rules relating to any matter for which provision 
is to be made under the Act or under the Crimes (Mental 
Impairment and Unfitness to be Tried) Act 1997.

Legislative History

This section is based on section 583 of the Crimes Act 
1958 but now applies to all criminal proceedings.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section creates a single rule making power for 
all criminal procedure. It removes the need for most 
previous specific references although some have been 
retained to avoid doubt.

420  Regulations

Overview

This section allows the Governor in Council to make 
regulations with respect to a range of specified matters.

Legislative History

This section is based on section 88A of the  
Magistrates’ Court Act 1989 but it now applies to all 
criminal proceedings.

Relevant Rules/Regulations/Forms

For rules in relation to witness allowances and expenses 
(section 420(1)(c) and (d) of the Act) see Part 3 of the 
Criminal Procedure Regulations 2009. 

Discussion

See the overview, above.
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