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Chapter Overview
Chapter 4 regulates procedures for committal 
proceedings under the following Parts:

Part 4.1 – Preliminary

Part 4.2 – Filing Hearing

Part 4.3 – Compulsory Examination

Part 4.4 – Pre-hearing Disclosure of Prosecution Case

Part 4.5 – Case Direction

Part 4.6 – Committal Mention and Case Conference

Part 4.7 – Committal Hearing

Part 4.8 – Evidence in Committal Proceeding

Part 4.9 – Determination of Committal Proceeding

Part 4.10 – Procedure after Committal

Part 4.11 –  Taking Evidence after Accused Committed 
for Trial

Part 4.12 – General

Important definitions (found in section 3) for this Chapter 
include, depositions, related offences, related 
summary offence and sexual offence. 

The following flowchart summarises the committal 
process created by this Chapter.

Chapter 4 – Committal 
Proceeding
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Legislative History

Chapter 4 is based on provisions from the Magistrates’ 
Court Act 1989, the Magistrates’ Court (Committals) 
Rules 2009 (and, until 1 July 2007, the Magistrates’ 
Court General Regulations 2000 were relevant).  

Discussion

There have been significant reforms to committal 
proceedings in the last 25 years. The extent of these 
changes meant that the statutory provisions in force 
immediately before the Act commenced were difficult  
to follow.  

Provisions dealing with committal proceedings were 
previously dealt with in sections 56, 56A, 56B of the 
Magistrates’ Court Act 1989 and Schedule 5 to that Act. 
There have been no fundamental changes to the nature of 
committal proceedings however the previous provisions 
have been substantially reworked. The detailed provisions 
in Schedule 5 have been simplified and rationalised and 
all of the provisions relating to committal proceedings are 
now dealt with in the principal Act. 

The committal proceeding provisions are now also 
contained in a discrete Chapter. This reflects the role of 
committal proceedings in modern criminal procedure 
as a distinct and separate part of the overall process. 
Committals are best viewed conceptually as a separate 
process equivalent in importance (in a procedure sense) 
to summary proceedings and trial proceedings. 

Chapter 4 clarifies, reorganises and modernises the 
committal proceeding provisions. It clearly sets out the 
different stages in a committal proceeding and how a 
case may proceed through the committal process. 

Chapter 4 seeks to cover sequentially (as far as possible) 
when a committal proceeding must be held, describe 
what a committal proceeding is and the processes 
involved in a committal proceeding. 

The provisions have been reorganised so that the 
sections are grouped together to deal with a particular 
stage, process or issue which may arise during a 
committal proceeding. 

The most significant substantive change is the 
requirement in section 145 that, upon committing an 
accused for trial, the court must transfer all related 
summary offences to the court that will deal with the 
indictable offences. Previously these charges were 
adjourned sine die (on a date to be fixed). This change
is discussed in detail under section 145.

The most significant change in terminology is that the Act 
only uses the term ‘committal proceeding’ to refer to the 
committal process generally and uses ‘committal mention 
hearing’ or ‘committal hearing’ (in most instances) to more 
clearly indicate which part of the process is being referred 
to. Previously, the term ‘committal proceeding’ was 
sometimes used to refer to the whole committal process 
and at other times used to refer to parts of the process, 
usually the committal hearing. 

Relevant transitional provisions are located in Schedule 
4 to the Act. Clause 7 deals specifically with this 
Chapter. Clause 7 provides that the relevant trigger for 
the application of the new committal procedures set 
out in this Chapter is when the criminal proceeding 
commences (see section 5 of the Act) rather than when 
the committal proceeding commences (see section 98 of 
the Act).

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Part 4.1 – Preliminary
Part Overview
This Part sets out the following preliminary matters:

• the definition of the registrar in Chapter 4 (section 95)

•  when a committal proceeding must be held 
(section 96)

• the purposes of a committal proceeding (section 97)

• when a committal proceeding commences (section 98)

•  the time limit for determining certain committal 
proceedings for a sexual offence (section 99)

•  the hearings that may be held in a committal 
proceeding (section 100(1))

•  the attendance of the accused at a committal hearing 
(section 100(2)).

95  Definition

Overview

This section defines the registrar as the registrar at the 
venue of the Magistrates’ Court at which a committal 
proceeding is, or is to be, held. 

Legislative History

This section is based on the definition of ‘registrar’, 
previously located in clause 1(1) of Schedule 5 to the 
Magistrates’ Court Act 1989, without change. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The definition of the registrar is relevant to the filing 
requirements in sections 109, 111, 116, 118, 120 
and 143. 

It is also relevant to the requirements in sections 146 and 
152 that the registrar forward certain documents to the 
DPP after committal. 

96   When a committal proceeding 
must be held

Overview

This section sets out when a committal proceeding must 
be held. 

Legislative History

Section 96(a) is based on section 56(1)(a) of the 
Magistrates’ Court Act 1989. The word ‘presentment’ 
has been replaced by ‘direct indictment’. Section 96(b) 
is based on section 56(1)(c) of the Magistrates’ Court
Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section provides that a committal proceeding 
must be held where the accused is charged with an 
indictable offence, except where the charge is heard and 
determined summarily or a direct indictment is filed by 
the DPP pursuant to common law or section 161.  

Section 28 of the Act sets out when an indictable offence 
may be heard and determined summarily.

97  Purposes of a committal proceeding

Overview

Section 97 sets out the purposes of a committal 
proceeding. 

Legislative History

This section is new. It is primarily based on clause 13(5A) 
of Schedule 5 to the Magistrates’ Court Act 1989, which 
sets out the matters to which the court must have regard 
when deciding whether cross-examination of a witness is 
justified.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The purposes of a committal proceeding are specifically 
set out in the Act to make the law more transparent  
and coherent. 

The committal process serves a number of purposes 
simultaneously. This section places the committal 
proceeding in the context of an overall case management 
system by determining whether a charge should be 
dealt with summarily or on indictment, whether there is 
sufficient evidence to commit a person to stand trial and 
how the accused proposes to plead to the charge. 

A committal proceeding also operates to ensure that 
there is a fair trial (if the accused is committed for trial) 
by facilitating disclosure of the prosecution case. Further, 
a committal proceeding can function to help the parties 
identify and resolve issues in dispute.  

98   When a committal 
proceeding commences

Overview

This section provides that a committal proceeding 
commences on the commencement of a filing hearing. 

Legislative History

Section 98 is new and has no direct relationship to any 
earlier provisions. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Relevant Rules/Regulations/Forms

For the prescribed forms for commencing a criminal 
proceeding, see rule 11 of the Magistrates’ Court 
Criminal Procedure Rules 2009. 

Discussion

This section has been included to clarify when a 
committal proceeding (as distinct from a criminal 
proceeding) commences. Under section 5 of the Act, 
a criminal proceeding commences by the filing 
(or signing) of a charge-sheet. 

In contrast, a committal proceeding commences 
on the commencement of a filing hearing.

This fits with Part 2.2 of the Act, which provides for the 
allocation of proceedings between the summary and 
committal streams. Part 2.2 also sets out when a filing 
hearing must be held.

Determining when a committal proceeding commences 
is relevant to certain time limits (e.g. the time for holding 
a committal mention hearing under section 124).  

Where an indictable offence triable summarily 
commences in the summary stream, it will be transferred 
to the committal stream if either the court considers 
that the charge is not appropriate to be determined 
summarily or the accused does not consent to a 
summary hearing (under section 29(1)(b)). If either of 
these situations arises, a filing hearing will then be held 
and a committal proceeding will commence. 

99   Time limit for determining 
certain committal proceedings 
for a sexual offence

Overview

This section provides time limits for the determination 
of a committal proceeding for certain cases involving 
a sexual offence.

Legislative History

This section is based on clause 10A of Schedule 5 to 
the Magistrates’ Court Act 1989. Section 99(3) has been 
extensively reworded. The changes are discussed below. 

Relevant Rules/Regulations/Forms

For the form of the application for the fixing of a longer 
period for determining the committal proceeding, see 
rule 51 and Form 35 of the Magistrates’ Court Criminal 
Procedure Rules 2009.

Discussion

Section 99 requires the court to determine a committal 
proceeding for a sexual offence within two months after 
the committal mention hearing (or final committal mention 
hearing if more than one is held), where the complainant 
is a child or is cognitively impaired and a witness (other 

than the complainant) is to be cross-examined in the 
committal hearing. A separate time limit is provided for 
holding a committal mention hearing in section 126 of 
the Act (that is, three months from when the committal 
proceeding commences).

Previously, clause 10A of Schedule 5 to the Magistrates’ 
Court Act 1989 permitted the court to fix a longer or 
shorter period for the determination of the committal 
proceeding. Section 99(3) does not specifically provide 
the court with a power to fix a shorter period as this 
is unnecessary. If the court wishes to complete a 
case more quickly it can do so using its general case 
management powers. 

The test in section 99(3) for whether the court should 
fix a longer period of time for the determination of the 
committal proceeding has also been simplified. The 
“interests of justice” is now the central feature of the test. 

The Act now contains a single definition of sexual offence 
which applies to this section. This definition is broader 
than the offences that previously applied to Schedule 
5 to the Magistrates’ Court Act 1989. It now includes 
offences of sexual servitude in sections 60AB–60AE of 
the Crimes Act 1958. 

100   Hearings in a committal proceeding 
and attendance of accused

Overview

This section sets out the different hearings that may be 
held in a committal proceeding.

Legislative History

Section 100 is new and has no direct relationship to any 
earlier provisions. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section is designed to assist in explaining what can 
occur in a committal proceeding. 

Previously, the Magistrates’ Court Act 1989 dealt with 
different aspects of the committal process in different 
ways. For instance, the provision concerning special 
mention hearings set out their purposes and some of 
the things that could occur at a special mention hearing. 
In contrast, the provision concerning committal mention 
hearings did not set out the purposes of that hearing.

The Act provides a consistent approach. For instance, 
it sets out what the court can do at a particular type of 
hearing, but does not refer to the purposes of the hearing 
(which usually becomes self-evident from the description 
of what the court can do at the hearing).

http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
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Section 100 requires the accused to attend all hearings 
in a committal proceeding unless expressly excused, 
consistent with the approach throughout the Act. There is 
a power to excuse attendance in section 135, in the case 
of a committal hearing, and section 330 in other cases. 

Part 4.2 – Filing Hearing
Part Overview
This Part contains provisions relating to the court’s 
powers at a filing hearing and the time limits that apply 
to this process.

The following flowchart shows how the filing  
hearing operates.

Filing Hearing

Charge-sheet filed and 
accused in custody or 
granted bail s.102(a)

Charge-sheet filed and 
summons issued s.102(b)

Fix date for committal 
mention hearing 
s.101(a)

Fix time for service of 
hand-up brief
s.101(b)

Make other orders 
s.101(c)

< 28 days< 7 days
Filing hearing

LEGEND:

Court responsibility 

Prosecutor responsibility 

Optional process 
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101  Filing hearing

Overview

Section 101 sets out what the court may do at a  
filing hearing. 

Legislative History

This section is new and has no direct relationship to any 
earlier provisions.

Relevant Rules/Regulations/Forms

For orders, directions at filing hearings, and notice at 
the conclusion of a filing hearing, see rules 43 and 49 
(including Form 33) of the Magistrates’ Court Criminal 
Procedure Rules 2009. 

Discussion

In recent years legislative provisions have expanded to 
include special mention hearings and the committal 
case conference. Previously, filing hearings were not 
referred to in the legislation despite being an essential 
first step in a committal proceeding. The Act now refers 
to filing hearings also. As a result, all of the key hearings 
that can arise in a committal proceeding are referred 
to in the Act. This is intended to make the law more 
transparent and easier to understand. 

102  Time limit for filing hearing

Overview

This section provides time limits for the fixing of a date for 
a filing hearing.

Legislative History

This is based on rule 4.02 of the Magistrates’ Court 
(Committals) Rules 2009 (previously rule 4.02 of the 
Magistrates’ Court (Committals) Rules 1999), with minor 
drafting changes.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Consistent with the approach taken throughout the Act, 
the time limit in section 102(a) has been changed to 28 
days (rather than four weeks as was previously the case). 

Part 4.3 – Compulsory 
Examination
Part Overview
This Part provides that an informant may apply to 
the court for a compulsory examination hearing to 
examine a relevant person or to require that person to 
produce a document or other item. 

The following flowchart sets out the steps in the 
compulsory examination process. 

The power to order a compulsory examination was 
introduced in 1999 to compel reluctant witnesses to give 
evidence. The accused is not a party to the application 
and is not entitled to cross-examine the witness being 
examined. If a compulsory examination order is made, 
evidence obtained may then form part of the hand-up 
brief which is served on the accused (see Part 4.4). 
The accused may then seek leave to cross-examine the 
witness at a committal hearing (see Part 4.5).

The compulsory examination procedure is used in 
relation to witnesses who are reluctant to assist (or to 
be seen to be assisting), or are believed to be reluctant 
to assist, the prosecution by providing information or 
documents. The procedure is also used in relation to 
witnesses who are willing to assist the prosecution but 
are unable to do so because of statutory or employment 
confidentiality requirements that apply to information 
they received in the course of their employment (e.g. in 
relation to financial records). 

Part 4.3 is based on section 56A of the Magistrates’ 
Court Act 1989. The contents of that section has been 
broken up into separate sections and reorganised, so 
that it is easier to follow. 

The introduction of the compulsory examination 
procedure reflects the changing processes which 
have been used in committal proceedings over recent 
decades. Committal proceedings have been transformed 
from oral hearings to being increasingly paper-based. 
The introduction of the hand-up brief has substantially 
overtaken the role of oral evidence-in-chief (see Part 
4.7 which sets out that the usual approach is to confine 
a witness’s evidence-in-chief to the adoption of their 
statement and specifies when this practice may be 
departed from).

It is now necessary for the prosecution to disclose what 
evidence a witness will give in the hand-up brief. This 
enables the accused to decide whether to apply to 
cross-examine a witness at a committal hearing. This 
process means that the prosecution cannot simply 
summons a witness to court to give evidence at a 
committal hearing where that witness has not made a 
statement (as was the case previously). 

The compulsory examination procedure provides 
a solution to this potential impasse. It enables the 
prosecution to seek to obtain evidence from a witness 

http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/b12e276826f7c27fca256de50022686b/FD71276CE438F5B7CA25769C000D619E/$FILE/09-83sr002.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/b12e276826f7c27fca256de50022686b/FD71276CE438F5B7CA25769C000D619E/$FILE/09-83sr002.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/93eb987ebadd283dca256e92000e4069/8FEBB6477DA244C1CA256E5B0021A732/$FILE/99-097sr.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Compulsory Examination Process

Has the committal 
mention hearing 
occurred?� s.103(3)

Charge-sheet filed  
s.103(2)(a)

Must notify accused 
and serve personally 
on person to whom 
the order relates 
s.105(1)-(2)

Apply for an order 
s.103(1) and (4)

May notify accused  
s.103(5)

Notify person to be 
examined if suspect 
s.103(6)

Accused my attend 
s.106(3)

Yes

No

Person may be legally 
represented s.106(1)

Court may set aside 
order at any time 
s.104(3)

Satisfied it is in the 
interests of justice 
s.103(3)

Compulsory 
examination hearing 
s.106

Court may order 
compulsory 
examination hearing  
s.104(1)-(2)

LEGEND:

Court responsibility   Prosecutor responsibility   Accused responsibility 

Optional process 
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that may be relevant to a charge where, for example, 
the witness is unwilling or unable to make a statement. 
In these circumstances, the evidence is disclosed to the 
accused as part of the hand-up brief. By advancing
the oral examination-in-chief process in this way, 
the accused is given notice of this evidence and may 
consider it in the context of other evidence. The process 
does not form part of the committal hearing as this 
would result in increasing adjournments to enable the 
accused to apply to cross-examine the witness and 
then to prepare for the cross-examination at the 
committal hearing.

103  Application for order

Overview

This section regulates the timing of an informant’s 
application for a compulsory examination order and  
the information the informant is required to include in the 
application. It also provides that there is no requirement 
to notify the accused of an application for a compulsory 
examination order, that the accused is not a party to  
an application and may not address the court on  
the application. 

Legislative History

This section is based on section 56A(1), (1A), (1B), (1C), 
(2)(a) and (2)(c) of the Magistrates’ Court Act 1989. The 
provisions have been reworked, however there are no 
substantive changes.

Relevant Rules/Regulations/Forms

For the form of application under section 103, see rule 
44 and Form 26 of the Magistrates’ Court Criminal 
Procedure Rules 2009. 

Discussion

Section 103(2) and (3) provide that the informant may 
only apply for a compulsory examination order after the 
relevant charge-sheet has been filed and before any 
committal hearing commences. 

An application should normally be made before a 
committal mention hearing. However the court has 
a discretion to allow an application to be made after 
the committal mention hearing if satisfied that it is in 
the interests of justice. This power was introduced by 
the Courts Legislation (Jurisdiction) Act 2006 and was 
located in section 56A(1) of the Magistrates’ Court 
Act 1989. Prior to this amendment, an application for a 
compulsory examination order had to be made before the 
committal mention. 

Particular care must be taken concerning this power 
where it is sought to be used in relation to a person 
who is or has been a suspect in the case. This provision 
should not be used to examine a person with a view to 
subsequently also charging the witness as a co-accused.

104   Order for compulsory 
examination hearing

Overview

This section sets out the power of the court to order 
a person to attend on a specified date to be examined 
or to produce relevant material. 

Legislative History

This section is based on section 56A(1) and (7) of the 
Magistrates’ Court Act 1989, with some change, 
discussed below. 

Relevant Rules/Regulations/Forms

For compulsory examination procedure, see rules 44 
and 45 of the Magistrates’ Court Criminal Procedure 
Rules 2009. 

Discussion

This section provides that the court may order a person 
to attend on a specific date to be examined by, or on 
behalf of, the informant or to produce relevant material, 
if the court is satisfied that it is in the interests of justice 
to do so. 

The court may wish to vary an order where it 
subsequently becomes apparent that a witness should 
not have been called or that they should be excused 
from attending to give evidence. This may be due 
to information provided by a witness who attends in 
response to an order made in their absence for example. 
In such cases, section 104(3) clarifies that the court may 
set aside a compulsory examination order. 

The predecessor to section 104(3) (section 56A(7) of 
the Magistrates’ Court Act 1989) was introduced by the 
Courts Legislation (Jurisdiction) Act 2006.

105   Notice of compulsory examination 
order to be served

Overview

This section sets out the requirements for service 
of notice of an order for compulsory examination.

Legislative History

Section 105 is based on section 56A(3) and (4) of the 
Magistrates’ Court Act 1989, without change.

Relevant Rules/Regulations/Forms

For the form of notice of the order for compulsory 
examination, see rule 45 and Forms 27 and 28 of the 
Magistrates’ Court Criminal Procedure Rules 2009. 

Discussion

See the overview to this Part.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/num_act/cla200650o2006408/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/num_act/cla200650o2006408/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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106  Compulsory examination hearing

Overview

The section sets out the entitlements of a witness and 
the accused when a compulsory examination hearing 
takes place. It also sets out how the evidence of a 
witness at a compulsory examination hearing is to be 
given and recorded.  

Legislative History

This section is based on section 56A(2b), (2d), (4A), 
(5) and (6), of the Magistrates’ Court Act 1989,
without change. 

Relevant Rules/Regulations/Forms

For compulsory examination procedure, see rules 44 
and 45 of the Magistrates’ Court Criminal Procedure 
Rules 2009. 

Discussion

This section provides that the person ordered to be 
examined may be represented at the examination hearing 
and that they may address the court. It may be important 
for the person to be legally represented at the hearing 
particularly where they are, or have been, a suspect. 
The person may present reasons why the compulsory 
examination order should be set aside, which the court 
may do under section 104(3).

Section 106(4) provides that the accused may not 
cross-examine a witness at a compulsory examination 
procedure. However, if the prosecution includes evidence 
from that witness in the hand-up brief (see section 110(d)
(v)) the accused will then be able to apply to cross-
examine the witness in accordance with Part 4.5.  

Part 4.4 – Pre-hearing 
Disclosure of  
Prosecution Case
Part Overview
This Part sets out the options for pre-hearing disclosure 
of the prosecution case to the accused. The Part has 
been organised so that the structure of the committals 
and summary disclosure regimes are, where appropriate, 
consistent. This is intended to make the Act easier to 
follow and reduce the number of disclosure systems 
that parties will need to manage in different contexts. 

The following flowchart sets out the steps involved 
in serving and filing a hand-up brief or a plea brief
and the further steps that may arise concerning 
disclosure of the prosecution case, through the 
case direction notice process.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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Hand-up Brief Process

LEGEND:

Court responsibility 

Prosecutor responsibility 

Accused responsibility 

Optional process 

Accused requests 
plea brief and  
pleads guilty  

Serve hand-up brief
on accused at least 
42 days before 
committal mention 
hearing ss.107, 108

File brief with registrar 
and forward copy of 
brief to DPP s.109 

Case direction notice includes statement 
that accused requires further material or 
previous convictions s.119(e)

Informant must comply with 
any reasonable request 
s.122(1)

Informant may state grounds 
of refusal referred to in ss.45, 
114, 122(2) and (3)

Magistrates’ Court may 
order disclosure at committal 
mention hearing s.125(1)(e)

Charge-sheet filed 
and proceedings 
commenced

Contents of hand-up 
brief s.110 

> 7 days

> 7 days of committal 
mention hearing

Rules with respect to 
statements and recordings 
s.112, s.113 
 
Disclosure of witness address 
or telephone number

Filing hearing s.101
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107  Informant must serve hand-up brief

Overview

This section sets out the circumstances in which the 
informant must serve a hand-up brief on the accused. 

Legislative History

Section 107 is based on clause 6 of Schedule 5 to the 
Magistrates’ Court Act 1989, with some changes, 
discussed below.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

As noted above, wherever possible, the Act takes the 
same approach to the disclosure regimes for summary 
proceedings and committal proceedings. 

For consistency with the approach taken in summary 
proceedings, the obligation to provide a hand-up brief 
and the contents of a hand-up brief have been separated 
into two discrete provisions. Section 110 sets out the 
information that must be included in a hand-up brief. 

Prior convictions are dealt with differently in committal 
proceedings from how they are dealt with in summary 
proceedings. In summary proceedings, prior convictions 
form part of the preliminary brief and the full brief as the 
brief discloses the prosecution case and other relevant 
information to the accused. However, it would be 
inappropriate to include an accused’s prior convictions in 
a hand-up brief because the hand-up brief must be filed 
with the registrar and a magistrate will then have access 
to that material (see section 109) when determining 
whether the evidence is of sufficient weight to commit 
the accused to stand trial. 

108  How hand-up brief must be served

Overview

This section sets out the requirements for service of a  
hand-up brief.

Legislative History

This section is based on clause 7(1) of Schedule 5 to 
the Magistrates’ Court Act 1989, with some changes, 
discussed below. 

Relevant Rules/Regulations/Forms

For service of a document in a committal proceeding, 
where personal service is not required, see rule 41 of the 
Magistrates’ Court Criminal Procedure Rules 2009. 

Discussion

The predecessor to this section (clause 7(1) of Schedule 
5 to the Magistrates’ Court Act 1989) made provision
for service on the accused’s ‘legal practitioner’. 
It is no longer necessary to refer to service on a legal 
practitioner, as this is dealt with in the general service 
provisions in Part 8.3 of the Act. Specifically, section 
391(4) of the Act provides that personal service may 
be effected on an accused’s legal practitioner who has 
notified the prosecution in writing that they represent the 
accused and are instructed to accept personal service
of documents on the accused’s behalf.

This section provides that a hand-up brief must be 
served at least 42 days before the committal mention 
hearing unless the court fixes another period for service 
or the accused gives written consent to a shorter period. 
If the court fixes another period for service, this will 
usually occur at either a filing hearing (section 101(b)) 
or a special mention hearing (section 153(b)).

The section requires a hand-up brief to be served 
personally on the accused (see section 391) unless 
the informant is satisfied that ordinary service is 
appropriate in all the circumstances of which they are 
aware. Previously, a hand-up brief could only be served 
personally. The option of ordinary service now provided 
for in this section is consistent with the approach 
taken to service of a preliminary brief or a full brief
in summary proceedings.

109   Copy hand-up brief to be filed and 
forwarded to DPP

Overview

This section sets out the additional obligation of the 
informant to file the hand-up brief and to forward
it to the DPP, if the DPP is conducting the committal. 

Legislative History

This section is based on clause 7(3) of Schedule 5 to the 
Magistrates’ Court Act 1989. The provision has been 
slightly reworked and located in a separate clause. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 109 requires the informant to file a copy of the 
hand-up brief and to forward a copy to the DPP “if the 
DPP is conducting the committal”. Previously, some 
legislative provisions relating to committal proceedings 
were drafted on the basis that the DPP was the only 
prosecuting authority for committal hearings. Section 
22(1)(b)(i) of the Public Prosecutions Act 1994 provides 
that the DPP is entitled, but not obliged, to conduct 
committal hearings. Although, in practice, the DPP does 
prosecute almost all committal proceedings for Victorian 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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offences from the filing hearing stage, at times other 
agencies conduct committal hearings. For example, 
Worksafe Victoria prosecutes committals for offences 
under the Occupational Health and Safety Act 2004. 

As a result, references to the DPP in the committals 
provisions have been changed in some instances to 
ensure both that the role of other agencies is accurately 
reflected and that the legislation does not impose 
obligations on the DPP that he or she cannot fulfil in 
cases where the DPP is not prosecuting. 

110  Contents of hand-up brief

Overview

This section lists the information that must be included in 
the hand-up brief. 

Legislative History

This section is based on clause 6(1) of Schedule 5 to 
the Magistrates’ Court Act 1989. Some changes have 
been made to the information that must be included in a 
hand-up brief, discussed below. 

Relevant Rules/Regulations/Forms

For the notice in the hand-up brief, see rule 46 and 
Forms 29 and 30 of the Magistrates’ Court Criminal 
Procedure Rules 2009. 

Discussion

The information that must be included in a hand-up 
brief has been reworked and is consistent with the new 
full brief in summary proceedings. Accordingly, the list of 
information that must be included in a hand-up brief is 
similar to that for summary proceedings. The exceptions 
are prior convictions (discussed below) and additional 
material specific to committals that was previously 
referred to in Schedule 5 to the Magistrates’ Court Act 
1989 and in the Magistrates’ Court (Committals)
Rules 2009. 

In summary proceedings, prior convictions form part 
of the preliminary brief and the full brief as the 
brief discloses the prosecution case to the accused. 
However, it is not appropriate to include the accused’s 
prior convictions in a hand-up brief because it is filed 
with the registrar and accessed by a magistrate when 
determining whether the evidence is of sufficient weight 
to commit the accused to stand trial (see section 109). 

There are five main categories of information that must 
be included in a hand-up brief. These are:

•  a notice (in the prescribed form) containing important 
information about the committal proceeding (including 
when it is and the importance of legal representation)

• a copy of the charge-sheet

• a summary of the material facts

•  any information, document or thing on which the 
prosecution intends to rely in the committal proceeding 
(including statements from witnesses, transcripts of 
interviews and photographs)

•  any other information, document or thing in the 
prosecution’s possession (i.e. on which the prosecution 
does not intend to rely) that is relevant to the offence.

The fourth category of information essentially comprises 
the prosecution’s case. Subsequent sections provide 
further information about the form and content of this 
information and any accompanying material that is 
required. For instance:

•  section 112 sets out the form for statements and how 
they should be attested to 

•  section 113 sets out rules in relation to certain types of 
evidence (e.g. where there is a transcript of evidence 
rather than a statement) and in this situation the 
section specifies additional material must be included 
in the hand-up brief

•  section 114 indicates that the informant must not 
disclose the address or telephone number of a person 
in the hand-up brief except in certain situations.

Section 416 provides that this Act does not require the 
prosecution to disclose to the accused material which the 
prosecution is “required or permitted to withhold under 
this or any other Act or any rule of law.” In the context 
of summary proceedings, section 45 sets out some 
situations where the prosecution may refuse to disclose 
certain information (e.g. where disclosure would prejudice 
the effectiveness of investigation methods or endanger the 
life or physical safety of a person). 

The accused may specify (in a case direction notice) any 
information, document or thing that they consider should 
have been, but that was not, included in the hand-up 
brief and require the informant to produce a copy of 
that information, document or thing (section 119(e)). 
Section 122(2) provides that the informant may object 
to the production of an item requested by the accused 
on any of the grounds referred to in sections 45 or 114 
of the Act (section 416 of the Act may provide additional 
grounds for objection). If the informant does object, 
the issue will be determined by the court, usually at a 
committal mention hearing (see section 125(1)(e)). 

Changes to the contents of the hand-up brief include:

•  the requirements for the notice have been expanded 
and now include information regarding the importance 
of legal representation (section 110)

•  the list is divided into material that the prosecution 
intends to rely upon (section 110(d)) and other material 
relevant to the charge (section 110(e)). The second list 
is more specific than the previous list (in clause 6 of 
Schedule 5)

•  there is a new reference to medical examinations 
(section 110(e)(iv)).
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111  Continuing obligation of disclosure

Overview

This section sets out the informant’s continuing obligation 
to disclose to the accused any material that comes into 
their possession or to their notice after service of the 
hand-up brief, which would have to have been included 
in the hand-up brief.  

Legislative History

This section is based on clause 7(4) of Schedule 5 to the 
Magistrates’ Court Act 1989. The provision has been 
substantially reworked, although the substance remains 
the same. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The prosecution’s continuing obligation of disclosure 
following committal proceedings is now reflected in 
statutory form in section 185 of the Act. This obligation is 
consistent with the existing DPP’s Policy on Disclosure, 
captured in the following statement at paragraph 5.3:

The obligation to disclose is an ongoing one. If 
information comes to light that was not available at 
the time of the original defence request or the reason 
by which disclosure was declined ceases to be then 
disclosure should be made by the prosecution without 
the need for an additional request from the defence.  

The disclosure process established in this Chapter is 
substantial, but does not codify all prosecution disclosure 
obligations. Instead, it is designed to reflect existing and 
uncontroversial obligations at common law arising from 
the prosecutor’s duty of fairness. Section 416 confirms 
that nothing in the Act derogates from any other duty 
of disclosure, and also protects grounds for refusing to 
disclose that arise under any other Act or rule of law. 

Section 111(3) expressly states that the section does not 
apply to a plea brief. If the accused does not plead guilty 
after having been served with a plea brief, the informant 
must prepare and serve a hand-up brief. Section 111 will 
then operate to provide a continuing obligation of disclosure 
in relation to the hand-up brief. 

112  Rules with respect to statements

Overview

This section sets out the rules relating to statements 
which the prosecution intends to tender in a  
committal proceeding. 

Legislative History

Section 112(1) is based on clause 8(1) of Schedule 5 to 
the Magistrates’ Court Act 1989, without change. Section 
112(2)–(3) are based on clause 8(5)–(6) of Schedule 5 to 
the Magistrates’ Court Act 1989, without change. 

Relevant Rules/Regulations/Forms

For statements prepared in another jurisdiction, 
see rule 68 of the Magistrates’ Court Criminal Procedure 
Rules 2009. 

Discussion

It is crucial for both the prosecution and the accused that 
statements are accurate and that those who knowingly 
provide false information in a statement should be guilty 
of the offence. Therefore, the Act creates a separate 
offence of acknowledging a false statement (set out in 
section 414). This provision broadens the ambit of the 
offence in order to ensure that the offence applies to 
all situations where a witness knowingly provides false 
information (see discussion of sections 117 and 414).

113  Rules with respect to recordings

Overview

This section set out the rules in relation to recordings. 
The transcript of a compulsory examination hearing 
(see section 106 of the Act) or evidence-in-chief under 
Division 5 of Part 8.2 (commonly known as a ‘VATE’ 
recording) may be included in a hand-up brief (see 
section 110(d)(v) and (vi)).    

Legislative History

This section is based on clause 9 of Schedule 5 to the 
Magistrates’ Court Act 1989, without change.  

Relevant Rules/Regulations/Forms

See Part 2 of the Criminal Procedure Regulations 2009. 

Discussion

See the overview, above. 

114   Disclosure of address or telephone 
number of witness 

Overview

This section limits disclosure of the telephone number 
and address of any person in the material provided to 
the accused by the informant. However, the Magistrates’ 
Court ultimately determines such issues where the 
information is relevant to the offence charged.
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Legislative History

This section is based on clause 8(2)–(4) of Schedule 5 to 
the Magistrates’ Court Act 1989. However the provision 
has been reworked and the test for disclosure has been 
amended to require the privacy interests of witnesses to be 
taken into account. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The test for disclosure has been amended for 
consistency with the right to privacy and reputation 
protected by section 13 of the Charter of Human Rights 
and Responsibilities Act 2006 (the Charter).

Previously, the address and telephone number of a 
person were not to be disclosed in a statement to be 
tendered at committal unless they were a materially 
relevant part of the evidence or the Magistrates’ Court 
permitted disclosure. The court could only permit 
disclosure if satisfied that there was no ascertainable risk 
to the welfare or protection of any person, or the interests 
of justice outweighed any such risk (see clause 8(2) and 
(3) of Schedule 5 to the Magistrates’ Court Act 1989).

It was unclear whether the criteria was the test for 
granting permission to disclose details, or whether 
the criteria was a pre-requisite to the exercise of an 
unfettered discretion. The second option seems more 
likely, although there is no authority on point. 

Given the Charter protection of privacy interests and 
the extent to which the provision directly impacts on  
core privacy issues, the test has been changed to  
ensure that the privacy interests of the witness are 
a mandatory consideration in determining whether 
disclosure is appropriate. 

The new section provides for a two stage approach. 
Disclosure is not permitted unless either:

•  the informant believes that the material either does not 
identify such information as particular to any person 
or the material is relevant to the offence charged and 
is not likely to present a risk to the welfare or physical 
safety of any person or

• the Magistrates’ Court permits the disclosure.      

The Magistrates’ Court may only grant an application 
for disclosure if satisfied that the address or telephone 
number is relevant and either:

•  the disclosure is not likely to present a reasonably 
ascertainable risk to the welfare or physical safety of 
any person (“physical safety” is used in preference to 
“protection” to be consistent with section 126 of the 
Magistrates’ Court Act 1989) or

•  the interests of justice outweigh any such risk to welfare 
or safety.  

In considering the interests of justice, the court must 
have regard to privacy and fair trial issues, as expressly 
provided in section 114(4).

Section 114 is an example of the Act’s consistent 
approach to procedures between jurisdictions, unless 
there is a good reason to vary them. Unlike the position 
before the Act, an almost identical test is now provided 
for in relation to summary proceedings (in section 48) and 
in relation to trial proceedings (in section 186). 

115  Inspection of exhibits

Overview

This provision enables the accused to inspect exhibits 
at a time and place agreed between the accused and 
the informant. 

Legislative History

This section is based on clause 10 of Schedule 5 to the 
Magistrates’ Court Act 1989, without change. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

If the accused wishes to inspect an exhibit listed in 
the hand-up brief (as required under section 110(d)
(viii) and (e)(iv)), section 115 provides that this can be 
done by agreement with the informant. In the absence 
of agreement, the accused may request (in the case 
direction notice) that the informant make the exhibit 
available for inspection by the accused before the 
committal mention hearing (section 119(e)).

Section 122(2) allows the informant to object to any 
such request on grounds set out in section 45 and 114 
of the Act (section 416 of the Act may provide additional 
grounds for objection). If the informant does object, the 
court will determine the issue, usually at a committal 
mention hearing (see section 125(1)(e)). 

116  Informant may serve and file plea brief

Overview

This section provides that the informant may serve a plea 
brief any time before a hand-up brief is served if the 
accused or the accused’s legal practitioner gives written 
consent. The plea brief provides an alternative to the full 
hand-up brief in cases where early discussions between 
the prosecution and the accused have resolved that the 
accused will plead guilty to a charge or charges. In most 
cases, the content of a plea brief will be much less than 
is required for a hand-up brief.

The main reason for using a plea brief is that it indicates 
an accused’s intention to plead guilty at a very early 
stage in the proceeding. This will be relevant at 

http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf


Part 4.4  |  131

sentencing as section 5(2)(e) of the Sentencing Act 1991 
requires the court to have regard to the stage at which 
the accused pleaded guilty or indicated an intention to 
plead guilty.  

The following flowchart sets out the steps involved 
in serving and filing a plea brief and shows how a
plea brief fits into the committal process.

Legislative History

This section is based on clause 5(1) and (6) of Schedule 
5 to the Magistrates’ Court Act 1989. However the 
provisions have been substantially restructured and the 
time limit for filing a plea brief has been extended to seven 
days after service on the accused. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The plea brief operates as an alternative to preparing a 
full hand-up brief and is quicker and easier to prepare. 
The contents of a plea brief are set out in section 117 
and are discussed below. 

The time period for filing a plea brief has been changed 
from 5 to 7 days. This is because, in practice, most 
periods are calculated from a day that would have been 
a ‘court’ day and, therefore, a weekday. Accordingly, 
most time periods in the Act calculated in days are 
expressed as multiples of seven.

Plea Brief Process

Informant may serve 
plea brief on accused 
s.116

Informant must file 
with registrar and 
forward plea brief to 
DPP s.116(4)

Accused pleads  
guilty to charge

Informant not required 
to serve hand-up brief 
s.107(2)

Determination of committal 
proceeding s.142

Accused pleads not  
guilty to charge

Informant must serve hand-
up brief s.107(1)

Accused or legal 
practitioner gives 
written consent to 
service of plea brief 
s.116(2)

Contents of plea  
brief s.117

< 7 days

LEGEND:

Prosecutor responsibility   Accused responsibility   Optional process 
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117  Contents of plea brief

Overview

This section sets out the information that must be 
included in a plea brief. 

Legislative History

This section is based on clause 5 of Schedule 5 to the 
Magistrates’ Court Act 1989. However, the contents 
have been restructured.  

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The plea brief provides an alternative to a full hand-
up brief in cases where early discussions between the 
prosecution and the accused have resolved that the 
accused will plead guilty to a charge or charges. In most 
cases, the contents of a plea brief will be much less than 
is required for a full brief.

A plea brief must include a copy of any statement from an 
alleged victim concerning the circumstances of the offence 
which would be admissible in evidence and is in the 
informant’s possession. The informant may also include 
any other statement relevant to the charge and a copy of 
the record of interview. 

The section provides that section 112 (Rules with respect 
to statements) and section 114 (Disclosure of addresses 
or telephone number of witness) apply to statements 
included in a plea brief. In addition, the note refers to 
section 414 – acknowledgment of false statements – 
which also applies to statements included in a plea brief. 

Use of a plea brief evidences an accused’s intention 
to plead guilty at a very early stage of proceedings. 
This will be relevant to the sentence imposed as section 
5(2)(e) of the Sentencing Act 1991 provides that the court 
must have regard to the stage in the proceeding at which 
the accused pleaded guilty or indicated an intention to 
plead guilty.  

Part 4.5 – Case Direction
Part Overview
Part 4.5 deals with the case direction process. 
This process was introduced by the Courts Legislation 
(Jurisdiction) Act 2006, which amended the Magistrates’ 
Court Act 1989 to introduce changes to the committals 
process. The reforms were introduced in response to 
concerns that committal proceedings were too focused 
on compliance with process, rather than outcomes. 
The changes commenced on 1 July 2007.

Early preparation and discussion between the parties is 
essential for the committal system to function well. The 
2006 reforms focus on achieving outcomes through a 
more co-operative approach between the parties. This 
is facilitated by requiring the parties to discuss the case 
before it comes to court and to prepare a joint document 
(a case direction notice) indicating the outcome of those 
discussions. This document covers issues such as 
whether there will be an application for summary hearing 
or a plea of guilty or whether the matter will be contested 
and, if so, whether the prosecution agrees with the 
defence request to cross-examine certain witnesses. 

The approach is designed to reduce delays in the 
committals process and identify guilty pleas earlier, 
without compromising fairness or accessibility.

The following flowchart shows the range of matters that 
may be included in a case direction notice and when it 
must, or may, be used. 
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Case Direction Notice

Case direction notice filed 
7 days before committal 
mention hearing

Case to be 
determined 
at committal 
mention hearing

Application for an 
adjournment of
committal mention
- up to 14 days on 
the papers s.121

Application to 
cross-examine 
witnesses  
- consent/oppose 
see s.119(c),(d) 

Court may order further 
case direction notice 
s.118(3) 

Late application for leave to 
cross-examine witnesses 
s.120

Hand-up brief served

Committal mention hearing 
Part 4.6 

Application 
for summary 
jurisdiction

Accused is 
prepared/
not prepared 
to proceed 
in absence 
of forensic 
procedure results 
s.119(f) 

Accused seeks 
information or 
documents 
- previous 
convictions of 
witness s.119(e)

LEGEND:

Court responsibility   Prosecutor responsibility   Accused responsibility 

Optional process 

118  Case direction notice

Overview

This section sets out the requirements for the filing of 
a case direction notice. More than one case direction 
notice may be required in a case.

Legislative History

This section is based on clause 11AA of Schedule 5 to 
the Magistrates’ Court Act 1989. The provisions have 
been reordered.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The provision places an obligation on both the accused 
and either the DPP or informant (as applicable) to jointly 
file a case direction notice with the registrar at least 
seven days before the committal mention hearing if a 
hand-up brief is served. 

This requirement is intended to encourage discussion 
between the parties about the direction of the case 
prior to committal mention hearing. In cases where the 
accused is unrepresented and does not sign a case 
direction notice, the DPP or informant must file the 
notice.

The format of the discussions is a matter for the parties. 
In some cases, a face to face meeting between the 
practitioners may be useful (for example, a large and 
complex fraud or drug trafficking case). However, in 
other cases a face to face meeting may be inconvenient 
(for example, for regional or suburban solicitors) or 
unnecessary (for example, in straightforward matters) and 
discussions may usefully be conducted over the phone.

Accountability is built into the process by requiring the 
parties to file the case direction notice with the registrar 
at least 7 days before a committal mention hearing. 

If the court fixes another date for a committal mention 
hearing, section 118(3) provides the court with a 
discretion to direct that another case direction notice be 
jointly filed with the registrar at least 7 days before that 
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date or within any other period. The court may also give 
any direction that it thinks fit as to the matters which 
must be dealt with in that notice.

119  Contents of case direction notice

Overview

This section sets out the information which is both 
required and permitted to be in a case direction notice. 
As the name suggests, the case direction notice should 
indicate to the court what the parties propose to happen, 
as a result of their discussions.  

Legislative History

This section is based on clause 11AA(2) of Schedule 5 
to the Magistrates’ Court Act 1989, with some changes, 
discussed below.

Relevant Rules/Regulations/Forms

For the prescribed form of a case direction notice, see 
rule 48 and Form 32 of the Magistrates’ Court Criminal 
Procedure Rules 2009.  

Discussion

The case direction notice is designed to get the parties to 
discuss a case before it is heard in court and to provide 
the court with notice as to how the parties propose that 
the case proceed. For example, the parties may have 
resolved the case as a plea of guilty to certain charges 
and that other charges will be withdrawn. Alternatively, 
a committal hearing may be required and the notice will 
set out whether the parties agree on whether certain 
witnesses should be called. The notice may also contain 
information about any issues concerning the disclosure 
of the prosecution case that need to be resolved. 

This section is based on clause 11AA of Schedule 
5 to the Magistrates’ Court Act 1989. However, the 
case direction notice now includes matters that were 
previously in clause 12(1) of Schedule 5. The effect of this 
change is that the accused can now deal with all matters 
regarding access to exhibits and whether they are 
prepared to proceed prior to the completion of certain 
forensic tests in one document rather than two.  

120   Late application for leave 
to cross-examine witness

Overview

This section provides the court with a discretion to permit 
an accused to apply for leave to cross-examine a witness 
after the expiry of the period for filing a case direction 
notice, if the court is satisfied that it is in the interests of 
justice to do so. 

Legislative History

This section is based on clause 11AA(4),(5) and (6) of 
Schedule 5 to the Magistrates’ Court Act 1989, 
without change.

Relevant Rules/Regulations/Forms

For the form of a late application for leave to cross 
examine, see rule 63 and Form 31 of the Magistrates’ 
Court Criminal Procedure Rules 2009.

For the prescribed form of a case direction notice, see 
rule 48 and Form 32 of the Magistrates’ Court Criminal 
Procedure Rules 2009. 

Discussion

An application for leave to cross-examine witnesses may 
not be included in the first case direction notice because 
the parties may be discussing whether the case can be 
resolved or whether the prosecution should disclose 
other items. Allowing for a late application for leave to 
cross-examine witnesses means the accused does not 
lose an opportunity to cross-examine witnesses simply 
because, for instance, a case could not be resolved. 

If the court allows a late application to be made, the 
accused and either the DPP or informant (as applicable) 
must jointly file another case direction notice at least 
seven days before the next committal mention hearing 
or within any other period the court fixes. This case 
direction notice does not need to specify the procedure 
by which it is proposed that the matter be dealt with 
or indicate whether an adjournment of the committal 
mention hearing would assist the parties in determining 
how the matter should be dealt with (section 119(b)) as 
the case has progressed beyond that point.

121   Adjournment without  
appearance of parties

Overview

This section provides that, if the parties have indicated 
in a case direction notice (under section 118) that 
adjourning the committal mention hearing would help 
them to determine how the matter should be dealt with, 
the court has a discretion to adjourn the hearing for 
up to 14 days without requiring the appearance of the 
informant or the accused. 

Legislative History

This section is based on clause 11AB of Schedule 5 
to the Magistrates’ Court Act 1989. However, section 
121(2) is new and requires notice of the adjourned date 
to be given to the DPP and the accused.

Relevant Rules/Regulations/Forms

Not applicable. 
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Discussion

In some cases discussions between the parties may 
be progressing, but more time is needed to discuss the 
case before the next scheduled court appearance. To 
ensure flexibility for productive discussions, section 121 
allows the court to adjourn the committal mention for up 
to 14 days without the parties having to attend court. 

Providing for a short adjournment in some cases may 
enable the parties to resolve outstanding issues without 
appearing in court simply to seek an adjournment for 
those discussions to continue. 

The requirement in section 121(2) that the court give 
written notice of the adjourned date to the DPP and the 
accused is a new requirement. 

122   Compliance with request to copy or 
inspect items or disclose previous 
convictions of witness

Overview

This section sets out the obligations of an informant to 
comply with a request by the accused (which has been 
specified in the case direction notice) to copy or inspect 
items or disclose previous convictions of a witness.  

Legislative History

This section is based on clause 12(3) and (4) of Schedule 
5 to the Magistrates’ Court Act 1989, with some 
reworking. Section 122(3) is new and is based on clause 
1A(3) of Schedule 2 to the Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section is a central part of an approach to disclosure 
in committal proceedings which is designed to clearly 
articulate disclosure obligations and provide a simple 
process to resolve disclosure disputes as an alternative 
to the use of summons.

If the accused wishes to inspect an exhibit from the 
hand-up brief (exhibits are required to be listed in a 
hand-up brief, see section 110(d) and (e) this can be 
done by agreement with the informant. In the absence 
of agreement, the accused may request (in the case 
direction notice) that the informant make the exhibit 
available for inspection (section 119(e)). Section 122(2) 
allows the informant to object on grounds set out in 
section 45 and 114 of the Act (section 416 of the Act 
may provide additional grounds for objection). If the 
informant does object, the issue will be determined by 
the court at a committal mention hearing (see section 
125(1)(e)). 

Section 122 also regulates disclosure of previous 
convictions of prosecution witnesses. The accused may 
request particulars of such convictions. However, the 
informant may refuse to disclose particulars of witnesses’ 
previous convictions if they are irrelevant to the 
proceeding. Where particulars are withheld on this basis, 
the informant must nonetheless advise the accused of 
the existence of any undisclosed previous convictions. 
The court usually determines objections about disclosure 
at a committal mention hearing (see section 125(1)(e)). 

The test in section 122(3) is based on clause 1A(3) of 
Schedule 2 to the Magistrates’ Court Act 1989 which 
applied to summary proceedings. However, the test has 
been modified by removing reference to the opinion of 
the informant and applied to committal proceedings.

Section 122 is an example of the Act’s consistent 
approach to procedures between jurisdictions, unless 
there is a good reason to vary them. Unlike the position 
before the Act, an almost identical test is now provided 
for in relation to summary proceedings (in section 45(3)) 
and in relation to trial proceedings (in section 187(2)).

This section is consistent with the existing DPP’s Policy 
on Disclosure, captured in the following statement,
at paragraph 5.2.13:

The defence may request that the prosecution 
provide details of any criminal convictions recorded 
against a prosecution witness. Such a request 
should be complied with where the prosecutor is 
satisfied that the defence has a legitimate forensic 
purpose for obtaining this information, such as where 
there is a reason to know or suspect that a witness 
has prior convictions. 

The substantial disclosure process established in this 
Chapter means that most disclosure issues can be 
resolved between the parties and the court without the 
need for the (comparatively cumbersome) summons 
process to be used, particularly where the material is in 
the prosecution’s possession (DPP or police). Disclosure 
disputes can be resolved by simple application to the 
court and hearing of the issue on the merits. 

However, as section 122(4) indicates, the accused may 
use a summons as a means of seeking disclosure. It is 
necessary to refer to this alternative means of disclosure 
because the disclosure process set out in this Act 
does not codify all of the prosecution’s obligations of 
disclosure. Instead, it is designed to reflect existing and 
uncontroversial disclosure obligations at common law 
that arise from the prosecutor’s duty of fairness. Section 
416 confirms that nothing in the Act derogates from 
any other duty of disclosure and expressly protects the 
grounds for refusing disclosure that arise under any other 
Act or rule of law. 
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123   No cross-examination of certain 
witnesses in sexual offence cases

Overview

This section provides that the court must not grant  
leave to cross-examine certain witnesses in sexual 
offence cases. 

Legislative History

This section is based on clause 11A of Schedule 5 to the 
Magistrates’ Court Act 1989, without change.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section prohibits cross-examination of a complainant 
in committal proceedings which relate to a charge for 
a sexual offence where the complainant was a child or 
a person with a cognitive impairment when the criminal 
proceeding commenced. The section was introduced 
by the Crimes (Sexual Offences) Act 2006 as part of 
a series of amendments to improve the experiences 
of complainants who are children or have a cognitive 
impairment, in prosecutions for sexual offences.

Leave to cross-examine other witnesses who do not fall 
within the scope of section 123 may be granted by the 
court under section 124 (discussed below). 

This section is connected to Part 8.2 of the Act which 
incorporates (sections previously located in the Evidence 
Act 1958) special rules for witnesses in sexual offence 
cases. Division 5 of Part 8.2 provides that prior to trial 
proceedings for a charge that relates to a sexual offence, 
a special hearing must be conducted for a complainant 
who is a child or a person with a cognitive impairment. 
The audiovisual recording of the special hearing, which 
includes evidence-in-chief, cross-examination and 
re-examination, is then presented to the court thereby 
obviating any need for the evidence to be taken during 
committal proceedings.  

Special hearings as well as other special rules pertaining 
to sexual offence cases are discussed in greater detail in 
Part 8.2.  

124   Leave required to cross-examine 
other witnesses

Overview

This section provides that a witness (other than a witness 
referred to in section 123 above) can only be cross-
examined when leave is granted under this section. 

Legislative History

This section is based on clause 13 of Schedule 5 to the 
Magistrates’ Court Act 1989, with some reworking. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The case direction notice (sections 119 and 120) may 
indicate that the informant consents to leave being 
granted to the accused to cross-examine a witness. 
Where this occurs, section 124(2) provides that the 
court must grant leave unless it considers that it is 
inappropriate to do so. 

This provision was first introduced in the Courts 
Legislation (Jurisdiction) Act 2006 to encourage the 
parties to discuss and resolve issues before getting to 
court. If the parties are sufficiently organised and have 
properly considered whether a witness is required for 
cross-examination at a committal hearing, then the court 
will readily grant leave to cross-examine a witness. If 
this earlier preparation has not been undertaken and 
agreement has not been achieved, it will be necessary 
to go through the more formal process of the accused 
seeking leave from the court to cross-examine a witness. 

In order to grant leave where the informant does not 
consent, the court must be satisfied that the accused 
has identified an issue to which the proposed questioning 
relates and provided a reason as to why the evidence 
of the witness is relevant to that issue and that cross-
examination of the witness on that issue is justified.

This is sometimes referred to as the ‘hurdle’ test as it 
requires the accused to identify one issue on which 
cross-examination should be permitted. If that test it 
satisfied, the witness may be cross-examined. Section 
132 further provides that the court may forbid a question 
during cross-examination if the accused cannot meet the 
same test which is applied at this stage. 

Section 124(4) sets out considerations which the court 
must have regard to in determining whether cross-
examination is justified. 

Section 124(5) includes separate mandatory 
considerations where the witness is under 18 years 
old. These considerations apply in addition to those set 
out under section 124(4). They recognise that different 
procedures are required when children and young people 
are involved in the criminal justice system. 

If the court grants leave under this section, Divisions 2, 3 
and 4 of Part 8.2 will be relevant in some cases in setting 
the parameters of cross-examination as well as the 
circumstances in which the cross-examination occurs. 

•  Division 2 applies to questions and evidence about 
the chastity of the complainant and the complainant’s 
previous sexual activities. It also sets out when sexual 
history evidence may be admissible in a proceeding. 
The Division sets out a process by which the accused 
may apply to admit evidence or cross-examine the 
complainant about previous sexual activities including 
time limits for making an application and factors which 
the court must consider in determining an application 
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•  Division 3 prohibits personal cross-examination of 
a protected witness by the accused. It sets out 
procedure the court must follow if an accused is 
unrepresented and requires legal representation for the 
purposes of cross-examination

•  Division 4 sets out the alternative arrangements 
available for witnesses giving evidence. 

See Part 8.2 for a detailed explanation of these Divisions. 

Section 124(5)(h) differs from clause 13(5B)(h) of 
Schedule 5 to the Magistrates’ Court Act 1989, on 
which it was based. The words “likely to be” have been 
removed. This means that the test focuses on what 
issues are in dispute between the parties, rather than 
what issues might be in dispute at some point in the 
future. Given the disclosure of the prosecution case, the 
accused should be in a position to indicate whether at 
that point in time, an issue is in dispute or not. Further, 
the accused can readily narrow the issues in dispute at a 
later point in time; indeed, this is one of the purposes of 
a committal hearing.

Part 4.6 – Committal 
Mention and Case 
Conference
Part Overview
This Part sets out what the court may do at a  
committal mention hearing and when a committal 
mention hearing must be held. It also provides the  
court with a discretion to direct the parties to appear at  
a committal case conference.  

125  Committal mention hearing

Overview

Section 125 sets out the powers of the court at a 
committal mention hearing.

Legislative History

Section 125(1) is based on clause 4(1) of Schedule 5 to 
the Magistrates’ Court Act 1989. The provision has been 
slightly reworded and a new general case management 
power added in paragraph (g). 

Section 125(2) is based on clause 4(7) of Schedule 5 to 
the Magistrates’ Court Act 1989. This has been reworked.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The committal mention hearing is the central case 
management hearing in committal proceedings. The 
court will have the benefit of the case direction notice, 
which must be filed 7 days before the committal mention 
hearing (under section 118 of the Act). Significant 
directions about the course of the committal proceeding 
can be made at a committal mention hearing (e.g. that 
the case proceed summarily, that witnesses be called 
for cross-examination at a committal hearing, that the 
accused will plead guilty to a charge in the County Court 
or Supreme Court).   

The committal mention is one of the earliest possible 
hearings at which an accused can plead guilty to 
charges. The only earlier stages are at a filing hearing 
(which is very rare) and, in special circumstances, at a 
special mention hearing (where a plea brief is used). A 
plea of guilty at this early stage has significant benefits 
to the criminal justice system in reducing delay. Also, in 
determining the sentence to impose under section 5(2)(e) 
of the Sentencing Act 1991, the court must have regard 
to the stage in the proceeding at which the accused 
pleaded guilty or indicated an intention to plead guilty, in 
determining the sentence to impose. 
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Committal Mention Hearing

LEGEND:

Court responsibility 

Prosecutor responsibility 

Accused responsibility 

Optional process 

Case direction notice Part 4.5

Committal mention hearing Part 4.6

Offer summary 
hearing
s.125(1)(b)

Determine 
objection
s.125(1)(e)

Fix another 
committal 
mention hearing 
date s.125(1)((f)

Consider legal 
representation
s.125(2)

Determine leave 
to cross-examine 
witness
s.125(1)(c)

Commencement of proceeding

File notice of election with 
registrar s.143(2)(b)

Court satisfied accused 
understands the election 
s.143(4), s.144

Commit for trial s.143(4)

Serve copy on informant 
s.143(2)

Immediately 
determine
s.125(1)(a)

Court must ask 
how accused  
pleads s.144

Commit for trial
s.144

Court satisfied 
evidence of 
sufficient weight 
to support 
conviction 
s.141(4)

Fix committal 
hearing date
s.125(1)((d)

Accused may 
elect to stand trial 
at any time after 
hand-up brief 
served s.143

Hand-up brief served

< 6 months or 
< 3 months if charge is 
for sexual offence s.126

Election to stand trial
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This section provides that the court must consider 
whether the accused has made reasonable attempts to 
obtain legal representation when deciding whether to 
change the date for a committal hearing to enable the 
accused to do so. The accused should be aware of the 
importance of obtaining legal advice at this stage. The 
hand-up brief contains a notice to this effect and, where 
an accused is unrepresented at a filing hearing, the 
court is likely to have further emphasised the importance 
of obtaining legal representation to the accused. 

The flowchart on the previous page sets out the range 
of things that a court may do at a committal mention 
hearing and the relationship of an ‘election’ to the 
committal mention hearing.

126   Time for holding committal 
mention hearing

Overview

Section 126 sets out when a committal mention hearing 
must be held.

Legislative History

Section 126 is based on clause 4(2)-(5) of Schedule 
5 to the Magistrates’ Court Act 1989. The provisions 
have been reworked and simplified. The changes are 
discussed below. 

Relevant Rules/Regulations/Forms

For application to court to fix a longer period for the 
holding of a committal mention hearing, see rule 50 and 
Form 34 of the Magistrates’ Court Criminal Procedure 
Rules 2009.

Discussion

The time limit for holding a committal mention hearing is 
different in proceedings relating to sexual offences than 
for all other offences. Section 126 provides that, in the 
case of a sexual offence, a committal mention hearing 
must be held within 3 months after the commencement 
of the criminal proceeding for the offence (rather than the 
commencement of the committal proceeding). Section 6 
sets out how a criminal proceeding is commenced.

In all other cases, the committal mention hearing must 
be held within 6 months after the commencement of the 
criminal proceeding for the offence.

Section 99 provides that the court must determine 
a committal proceeding within 2 months after the 
committal mention hearing (or final committal mention 
hearing, if more than one is held) for a sexual offence 
where the complainant is a child or person with a 
cognitive impairment and a witness other than the 
complainant is to be cross-examined in the 
committal hearing.  

The section provides a discretion to the court to fix a 
longer period for a committal mention hearing if satisfied 
that it is in the interests of justice, having regard to both 
the seriousness of the offence and the reason a longer 
period is required. Previously, the provision also referred 
to the fixing of a shorter period. This is not necessary and 
has been omitted.

The section is based on clause 4 of Schedule 5 to the 
Magistrates’ Court Act 1989. It simplifies the test to be 
applied and addresses a gap in the previous provision 
which did not set out what the court must consider 
where an application for an extension of time is made 
before the time limit has expired. 

127  Committal case conference

Overview

This section provides a discretion to the court to direct 
the parties to a committal proceeding to appear at a 
committal case conference.

Legislative History

This section is based on clause 4A of Schedule 5 to the 
Magistrates’ Court Act 1989. However section 127(3) is 
new, and is discussed below. 

Relevant Rules/Regulations/Forms

For committal case conference, see rule 52 of the 
Magistrates’ Court Criminal Procedure Rules 2009.

Discussion

Committal case conferences were given a statutory 
basis by amendments to the Magistrates’ Court Act 
1989, introduced by the Courts Legislation (Jurisdiction) 
Act 2006. Prior to these amendments committal case 
conferences were governed by court guidelines. 

The purpose of a committal case conference is to get 
the parties to discuss a case with the aim of resolving 
matters at an early stage without proceeding to a 
committal hearing. While the parties should discuss the 
case with each other as part of the case direction notice, 
if this is not successful, it may be that discussions in the 
context of a case conference will assist in resolving 
the case.  

Because the court does not formally sit, it cannot make 
court orders (e.g. commit a person for trial, extend bail, 
set a date for a committal hearing). Normally a committal 
mention hearing will need to be held to enable the court 
to make any necessary orders. For this reason, when 
practicable, the conference should be conducted on the 
committal mention hearing date; this will also reduce the 
cost of proceedings to the parties.  
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Section 127(3) sets out that certain evidence is not 
admissible in any proceeding before a court, tribunal 
or inquiry where evidence may be given before a person 
acting judicially unless the parties to a committal case 
conference agree to the giving of the evidence. This is 
a new provision and is intended to further promote open 
and frank discussion between the parties with the aim 
of resolving matters at an early stage. 

The flowchart above sets out the relationship between  
a committal case conference and a committal  
mention hearing.

Part 4.7 – Committal 
Hearing
Part Overview
This Part deals with the committal hearing. It sets out 
the powers of the court and  the calling of witnesses 
for cross-examination at a committal hearing and the 
conduct of a committal hearing in the absence of an 
accused. The Part also contains special provisions that 
apply to a committal hearing relating to any charge for a 
sexual offence. 

The following flowchart specifies the court’s powers at 
a committal hearing and the stages in the committal 
hearing process, then links this to the processes for 
determining a committal hearing.

 128  Committal hearing

Overview

This section sets out what a court may do at a  
committal hearing.

Legislative History

This section is based on clause 16(3) of Schedule 5 to 
the Magistrates’ Court Act 1989, with some reworking. 

Relevant Rules/Regulations/Forms

An application for summary hearing must be in 
accordance with rule 62 of the Magistrates’ Court 
Criminal Procedure Rules 2009. 

Committal Case conference

Magistrates’ Court may direct  
parties to appear at committal 
case conference s.127(1)

Committal case conference  
Part 4.6

Discussions at conference are 
without prejudice s.127(3)

Committal mention hearing  
Part 4.6

Same day if practicable

LEGEND:

Court responsibility 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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Committal Hearing

Disclosure of witness’s 
details s.131 

May hear evidence 
and determine 
committal proceeding 
s.128(b) and (c)

Special rules applicable 
to sexual offences s.133 

May hear application 
for or offer summary 
hearing  s.128(a)

Leave granted for 
prosecution witness to 
give oral evidence-in-chief 
s.130(2)(b)

Committal hearing

Leave granted for cross-
examination of witness 
s.130(2)(a)

Court may continue with 
hearing s.135(3), s.136

Cross-examination not 
limited but must be  
relevant and justified s.132 

Leave granted to 
cross-examine 
witness s.124

Court enquires whether 
accused intends to call 
witnesses s.141

Accused may call 
witnesses, give sworn 
evidence or say  
nothing s.141(1)-(3)

Accused does not 
attend close of 
case s.137

Procedure if 
accused attends 
s.138

Court determines if the 
evidence is of sufficient 
weight to support a 
conviction s.141(4)

Discharge 
accused

Commit accused 
for trial 

If court of opinion evidence sufficient to support conviction 
for another indictable offence, adjourn proceeding to allow 
informant to file charge-sheet s.141(4)(c)

Witness does not attend 
hearing s.134

May arrest or summons 
the witness, adjourn or 
continue s.134

Different ways in which 
evidence-in-chief may be 
given, s.130(3)-(6), s.152(7) 

May make any other 
orders or directions 
s.128(d)

Accused 
absconds 
s.136

May apply to be absent 
if special circumstances  
exist s.135(1)

LEGEND:

Court responsibility   Accused responsibility   Optional process 
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Discussion

Although listed to proceed as a committal hearing, some 
cases take a different course when they come before 
the court. Section 128 recognises that it is still useful to 
discuss a case at this stage. This may result in the case 
being determined summarily. It may also lead to (further) 
plea negotiations which could result in a plea of guilty 
being identified, without witnesses being called. If this is 
the case, paragraph (d) permits the court to, for instance, 
immediately determine the committal proceeding in 
accordance with section 141 and commit the accused 
for trial. 

129  Attendance of witnesses

Overview

This section sets out the requirements for the attendance 
of a witness required to be cross-examined under 
section 124 or to give oral evidence-in-chief.  

Legislative History

This section is based on clause 14 of Schedule 5 to the 
Magistrates’ Court Act 1989. The provision has been 
reworked and section 129(2) is new. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 129 provides that if leave is granted to cross-
examine a witness referred to in section 124 (which, 
together with Part 8.2, sets out the procedures for cross-
examining witnesses other than those described in section 
123), or to call them to give oral evidence-in-chief, the 
witness is required to attend to give evidence on the date to 
which the committal hearing is adjourned.

The informant must ensure that the witness attends at 
the relevant time and place. Previously, the legislation did 
not specifically deal with this matter. 

Unless excused by the court, a witness who is required 
to attend a committal hearing must attend on the date to 
which the hearing is adjourned.

As indicated in the note to this section, section 134 sets 
out the consequences of a witness’s failure to attend a 
committal hearing, which can include their statement 
being inadmissible.

130  Giving of evidence by witnesses

Overview

This section deals with the giving of oral evidence-
in-chief at a committal hearing, where the court has 
granted leave for a witness to be cross-examined. This 
includes when supplementary evidence may be given 
by a witness, when all evidence-in-chief may be given 
orally. Further, a witness’s statement may be read aloud 
in certain circumstances. 

Legislative History

This section is based on clause 15 of Schedule 5 to  
the Magistrates’ Court Act 1989. The provision has 
been restructured. 

Relevant Rules/Regulations/Forms

For evidence of a witness by audiovisual or audio linking 
(c.f. alternative arrangements under Part 8.2 of the Act), 
see rule 89 of the Magistrates’ Court Criminal Procedure 
Rules 2009.

Discussion

As noted above, this section is based on clause 15 of 
Schedule 5 to the Magistrates’ Court Act 1989. The 
provision has been restructured so that it more clearly 
separates the provisions into the following:

• when a witness may be called to give evidence-in-chief

• what evidence the witness may give

• how the witness may give that evidence. 

If a court grants leave for a witness to be cross-examined 
under section 124 of this Act, the evidence-in-chief of 
the witness is typically confined to the witness identifying 
himself or herself and attesting to the truthfulness of 
their statement or the contents of the recording of their 
evidence. In  addition, the manner in which this evidence is 
given is governed by Division 4 of Part 8.2 which provides 
alternative arrangements for giving evidence including the 
use of closed-circuit television or screens to remove the 
accused from the direct line of vision of the witness.  

A new qualification has been added to this usual 
process; the evidence must be given in a manner which 
is consistent with section 131. This means no questions 
should be asked which involve the disclosure of the 
address or telephone number of a witness, unless this 
is permitted by section 131 (e.g. where the information 
was disclosed as part of the hand-up brief or a court 
orders that the information be disclosed). This exception 
is specifically referred to in section 130(3) because 
the section refers to “the witness identifying himself 
or herself”. However, section 131 applies to all of the 
different ways in which evidence-in-chief may take place.     

The extent of variation from the usual limited form of 
evidence-in-chief in a committal hearing is generally 
reflected in the test for leave to depart from that process. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/


Part 4.7  |  143

For instance, supplementary evidence may be given if 
it is in the interests of justice to do so but exceptional 
circumstances must exist before a court grants leave for 
all evidence-in-chief to be given orally. 

Section 130(6) enables the court to permit a statement or 
transcript to be read aloud. The section does not restrict 
who may read the statement, for instance, it may be the 
clerk, prosecutor or magistrate. This process may be 
of benefit to witnesses who have never given evidence 
before or are especially nervous or, for some other 
reason, would be assisted by this process.  

131   Disclosure of address or telephone 
number of witness

Overview

This section prohibits a witness, whose address or 
telephone number was not disclosed to the accused 
(under Part 4.4) as part of the hand-up brief, from 
disclosing that information to the court unless the 
court permits disclosure on an application made 
by either party.

Legislative History

This section is new. It is discussed below.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

When first called to give evidence, a witness is asked 
questions to identify themself. The purpose of this 
section is to indicate that a witness should not normally 
be asked to disclose their address or telephone number. 

This is consistent with the approach taken in section 
114, which provides that the informant must not disclose 
the address or telephone number of any person in any 
material provided to the accused, unless the court 
permits or the informant believes that the material either: 

•  does not identify such information as particular to any  
person or 

• i s relevant to the offence charged and is not likely  
to present a risk to the welfare or physical safety of  
a person. 

The test for whether the court may permit disclosure under 
this section is the same as the test under section 114. 
The court may only give permission if it is satisfied that the 
address or telephone number is relevant and either:

•  the disclosure is not likely to present a reasonably 
ascertainable risk to the welfare or physical safety of the 
person or

•  the interests of justice outweigh the risk to welfare 
or safety.  

In considering the interests of justice, the court must 
weigh the right to privacy of the witness against the right 
of the accused to prepare properly for their hearing. 
The new balancing exercise recognises the right of 
a person to their privacy and reputation protected 
in section 13 of the Charter of Human Rights and 
Responsibilities Act 2006. 

Section 131 is an example of the Act’s consistent 
approach to procedures between jurisdictions, unless 
there is a good reason to vary them. Unlike the position 
before the Act, an almost identical test is now provided 
for in relation to summary proceedings (in section 48) and 
in relation to trial proceedings (in section 186). 

132  Cross-examination of witnesses

Overview

This section deals with the cross-examination of 
witnesses at a committal hearing, providing a mechanism 
to enable the court to limit cross-examination to relevant 
issues and questions which are justified. 

Legislative History

Section 132(1) is based on clause 13(5C) of Schedule 5 
to the Magistrates’ Court Act 1989. Section 132(2) and 
(3) is based on clause 16(1) and (2) of Schedule 5 to 
the Magistrates’ Court Act 1989, with minor changes, 
discussed below. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section provides that, after obtaining leave to cross-
examine a witness (under section 124) an accused is not 
limited to cross-examining the witness on the issue with 
respect to which leave was obtained. Rather than require 
each question or topic to be the subject of an application 
for leave, a witness may be cross-examined on any 
issue once leave has been granted on one issue and the 
court has a discretion to disallow questions asked of a 
witness during cross-examination. However, the court 
is also bound by Division 4 of Part 8.2 which applies to 
questions about the chastity of the complainant and  
the complainant’s previous sexual activities. It also  
sets out when sexual history evidence may admissible  
in a proceeding.  

Under this section, the court can disallow a question 
if it appears that the accused has failed to identify an 
issue to which the question relates and has not provided 
a reason why the evidence of the witness is relevant 
to that issue or that the question is not justified.  
This discretion does not limit any other power of the 
court to disallow questions. 

http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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The section provides that the court must have regard 
to matters referred to in section 124(4) and (5) when 
determining whether a question is justified. 

Previously, clause 16(1)(c) of Schedule 5 to the 
Magistrates’ Court Act 1989 provided that the court 
could disallow any question that is unduly repetitive of an 
earlier question. This provision been omitted because it is 
now covered by section 41 of the Evidence Act 2008.

133   Special rules applicable  
to sexual offences

Overview

This section contains special rules applicable to a 
committal hearing relating to a charge for a sexual 
offence. The section provides that the informant must 
be represented by a legal practitioner and restricts 
the people who may be present in court during the 
complainant’s evidence, or examination.

The section also sets out who can be present while the 
complainant is giving evidence or a recording of their 
evidence or examination under section 106 is being 
played. However, the section provides the court with a 
discretion to authorise any other person to be present at 
this time, although it must give reasons for doing so. 

Legislative History

This section is based on clause 17 of Schedule 5 to 
the Magistrates’ Court Act 1989. There has been some 
reworking and some minor changes to the wording. The 
word “available” in section 133(3)(c) has replaced the 
words “reasonably available” and the word “assistant” in 
section 133(3)(d) has replaced the word “clerks” in the 
previous provision.

Relevant Rules/Regulations/Forms

For evidence of a witness by audiovisual or audio linking 
(c.f. alternative arrangements under Part 8.2 of the Act), 
see Order 9 of the Magistrates’ Court Criminal Procedure 
Rules 2009.

Discussion

Section 123 prohibits cross-examination where a 
complainant, in relation to a charge for a sexual offence, 
was a child or a person with a cognitive impairment when 
the criminal proceeding was commenced. However, the 
court may grant leave to cross-examine a complainant 
for a sexual offence (who does not fall within the scope 
of section 123) under section 124. If this occurs, special 
rules apply to protect the privacy of the witness (by 
limiting who may be present in court). 

This section operates in conjunction with Division 4 of Part 
8.2 which provides a range of alternative arrangements for 
giving evidence for all witnesses in proceedings connected 
with a sexual offence (see Division 4 of Part 8.2 for 
detailed explanation).  

134   Failure of witness to attend 
committal hearing

Overview

This section sets out what the court can do if a witness 
fails to attend a committal hearing.  

Legislative History

Section 134(1) is based on clause 14(2) of Schedule 5 
to the Magistrates’ Court Act 1989. The provision has 
been reworked. Section 134(2) is based on clause 14(1) 
Schedule 5 to the Magistrates’ Court Act 1989.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section has been reworked to make it clear that if 
a witness does not attend, and the committal hearing 
proceeds in their absence, their statement or evidence is 
inadmissible in the committal hearing. If a witness does 
not attend and the court grants an adjournment and 
then the witness does attend, the failure of the witness 
to attend on the first occasion does not render their 
statement or evidence inadmissible.

135   Court may permit accused to be absent 
from committal hearing

Overview

This section enables an accused to apply to the court to 
be absent from a committal hearing for a specified period.  

Legislative History

This section is based on clause 20 of Schedule 5 to the 
Magistrates’ Court Act 1989. The provision has been 
reworked and is now contained in two separate sections 
(sections 135 and 136) so that it is easier to follow.

Relevant Rules/Regulations/Forms

For application to permit an accused to absent from 
a committal hearing, see rule 47 and Form 31 of the 
Magistrates’ Court Criminal Procedure Rules 2009.

Discussion

This section enables an accused to apply to the court 
before or during a committal hearing for permission 
to be absent from the hearing for a specified period. If 
the application is granted, the committal hearing can 
continue in the absence of the accused. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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The section provides a discretion to the court to grant 
the application if it is satisfied that there are special 
circumstances in respect of the accused and it considers 
that the hearing cannot be postponed without undue 
prejudice or inconvenience to the prosecution, any other 
accused or any witness.  

As indicated in the note to the section, the power under 
section 329(3) to excuse the attendance of an accused 
does not apply to this section.

It is important to note that section 137 of this Act 
provides that if the accused is a natural person the 
accused must be present when the court commits the 
accused for trial.

If the accused is absent from part or all of the committal 
hearing and is committed for trial, the accused will 
receive a transcript of evidence given in their absence. 
Section 130(8) requires evidence in a committal hearing 
to be recorded and section 138 provides that the court 
must (if the accused was not represented during their 
absence and subsequently attends) direct either that the 
record of evidence be played or read in the accused’s 
presence (which happens rarely) or that the accused 
be provided with a transcript of evidence given in their 
absence. Further, the accused may apply to cross-
examine any witness who gave oral evidence during the 
accused’s absence. 

136   Accused who absconds etc. during  
a committal hearing

Overview

This section enables the court to continue a committal 
hearing if an accused absconds, behaves in a manner 
necessitating their removal from the courtroom or is 
absent for any other reason without the court’s permission.

Legislative History

This section is based on clause 20(2) of Schedule 5 to 
the Magistrates’ Court Act 1989. The provision has been 
reworked and is now contained in two separate sections 
(sections 135 and 136) so that it is easier to follow.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 136 allows the court to continue a committal 
hearing in the accused’s absence if the accused 
absconds, is ordered to be removed from the court or 
is otherwise absent without permission and the hearing 
cannot be postponed without undue prejudice or 
inconvenience to the prosecution, any other accused or 
any witness.

It is important to note that, section 137 requires an 
accused, who is a natural person, to be present when 
the court commits them for trial.

As with section 135, if the accused is absent and is 
committed for trial, they will receive a transcript of 
evidence given in their absence. Section 130(8) requires 
evidence in a committal hearing to be recorded and 
section 147 provides that the accused is entitled to a 
copy of the depositions (which includes a transcript of 
evidence given at the committal hearing) if the accused is 
committed for trial. 

137   Accused (natural person) absent  
at close of prosecution case

Overview

This section sets out the procedure which applies if an 
accused (who is a natural person) is absent at the close 
of the prosecution case.

Legislative History

This section is based on clause 21 of Schedule 5 to the 
Magistrates’ Court Act 1989. However, the words “who 
is a natural person” (in section 137(a)) are new. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 137 provides that when a committal hearing is 
continued in the absence of an accused (who is a natural 
person) and they are not present when the evidence for 
the prosecution is concluded, the court is required to 
postpone the committal hearing until they are present or, 
if any other accused is present, postpone the committal 
hearing in respect of the charge against the absent 
accused. Accordingly, where there are co-accused, the 
committal proceeding in relation to the accused who are 
present can continue and need not be delayed because 
one accused is absent.

This section does not apply, however, if the court  
makes an order under section 141(4)(a) for the accused 
to be discharged. 

The words “who is a natural person” were inserted to 
clearly distinguish this section from the provisions which 
apply to a corporate accused. Section 154 sets out the 
power of the court to conduct a committal proceeding in 
the absence of a corporate accused. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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138   Procedure on accused’s attendance  
after absence

Overview

This section sets out the procedure that applies on the 
attendance of an accused who has been absent from 
a committal hearing without legal representation during 
that absence.   

Legislative History

This section is based on clause 22 of Schedule 5 to the 
Magistrates’ Court Act 1989. There have been some 
minor changes. A reference to the “shorthand notes” 
has been removed from paragraph (c) and a reference to 
section 124 has been added to paragraph (d).

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section is only relevant in very limited circumstances. 
Not many accused are both absent and not represented 
by a legal practitioner. If they are, the court has the option 
of either playing or reading the evidence in the presence 
of the accused or providing the accused with a transcript 
of evidence. Given the resource intensiveness of the 
former option, it is only likely to be used where the court 
considers that providing a transcript will not provide an 
adequate means of conveying information to the accused. 

The powers in paragraph (d) of section 138 (to recall a 
witness for further examination) are only likely to be used 
where the committal proceeding was not adjourned 
because of the absence of the (unrepresented) accused. 
This may occur where there is a remaining co-accused 
who cross-examined the witness. In this situation an 
accused may apply for further examination of the witness.  

Part 4.8 – Evidence in 
Committal Proceeding
Part Overview
This Part contains sections which deal with the 
admissibility of non-oral evidentiary material. 

139  Admissibility of non-oral evidence

Overview

Section 139 lists the type of non-oral evidentiary material 
which, on proof of service on the accused in accordance 
with Part 4.4 is admissible as if their contents were a 
record of evidence given orally.

Legislative History

This section is based on clause 18 of Schedule 5 to the 
Magistrates’ Court Act 1989, with minor change. The 
contents of section 139(1)(a), (c) and (d) now specifically 
exclude a statement or recording inadmissible under 
section 134(2).

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The majority of committal proceedings are determined at 
a committal mention based on the evidence contained in 
the hand-up brief. This section deals with the evidentiary 
status of the materials contained in that brief. If the court 
has granted leave for a witness to be cross-examined 
and the witness does not attend the committal hearing, 
section 134(2) provides that non-oral evidence from that 
witness is inadmissible. 

This section also provides a discretion to the court to rule 
that a statement, any exhibit or document referred to in a 
statement or the contents of a recording is inadmissible 
in whole or in part (see section 139(2)). 

The section further provides that a recording, a transcript 
of which has been served in the hand-up brief, is 
admissible if it is proved that the accused and their legal 
practitioner were provided with a reasonable opportunity 
to listen to or view (as applicable) the recording.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf


Part 4.9  |  147

140   Procedure if accused makes admission 
of relevant fact or matter

Overview

Section 140 provides that where an accused admits a 
relevant fact or matter during a committal proceeding, 
the admission must be recorded and may be used in 
evidence at a subsequent trial. 

Legislative History

This section is based on clause 19 of Schedule 5 to the 
Magistrates’ Court Act 1989, without change (other than 
the updated reference to the Evidence Act 2008). 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview, above. 

Part 4.9 – Determination 
of Committal Proceeding
Part Overview
Part 4.9 deals with issues that arise in the context of 
determining a committal proceeding. The provisions are 
organised and grouped together so that they follow the 
order of proceedings as far as possible, consistent with 
the approach throughout the Act. 

The Part sets out the procedures the court must follow:

• after the evidence for the prosecution is concluded

• after the conclusion of all evidence and submissions

•  at the committal mention hearing if a plea brief
is served 

• where the accused elects to stand trial

• before and on committing the accused for trial.

The following flowchart demonstrates the decisions that 
need to be made, information to be provided and some 
of the differences between where a hand-up brief or a 
plea brief is used and where an election is made.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Commit For Trial

LEGEND:

Court responsibility 

Prosecutor responsibility 

Accused responsibility 

Apply to DPP for 
release of property 
s.157(1)

Accused elects to 
stand trial s.143

DPP may give 
directions for 
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141   Determination of committal proceeding 
where hand-up brief used

Overview

Section 141 provides that, after evidence for the 
prosecution has concluded, the court must enquire 
whether the accused intends to call any witnesses 
or make a submission. The section also sets out the 
test to decide, at the conclusion of all evidence and 
submissions, whether to commit the accused for trial. 

Legislative History

This section is based on clause 23 of Schedule 5 to the 
Magistrates’ Court Act 1989. The provision has been 
restructured and incorporates changes concerning 
the order and content of information to be given to the 
accused and the option for the prosecution to file an 
alternative charge. These changes are discussed below.

Relevant Rules/Regulations/Forms

For the caution to be given to a person charged under 
section 141(2) of the Act, see rule 54 and Form 37 of the 
Magistrates’ Court Criminal Procedure Rules 2009.

Discussion

Section 141(4) sets out a single test to be applied 
in deciding whether to commit the accused for trial. 
Previously, clause 23(2) and (3) of Schedule 5 set out 
the test to be applied where the defence did not call 
evidence or make submissions separately from the  
test to be applied where the defence did call evidence 
and/or make submissions. The test was in fact the 
same in both situations. Section 141 simplifies this 
approach by setting out a single test to be applied, 
regardless of whether the defence calls evidence or 
makes submissions. Further, the test is applied on one 
occasion, that is, once all of the evidence has been 
called (whether called by the prosecution or the accused) 
and all submissions have been made (whether made by 
the prosecution or the accused).   

The test for committing the accused for trial, namely 
whether the evidence is of sufficient weight to support 
a conviction for the offence charged, remains the same. 
The test is expressed broadly (in section 141(4)(a)), which 
refers to the evidence not being “of sufficient weight to 
support a conviction for any indictable offence”. This 
allows the court to conclude that there is sufficient 
evidence to support a conviction for a different indictable 
offence to the one charged, adjourn the proceeding to 
allow the informant to file a charge-sheet for that offence 
(see section 141(4)(c)), and then to commit the accused 
for trial.  

Section 141 differs from the previous provisions in clause 
23(2)(c) and (3)(c) of Schedule 5 to the Magistrates’ 
Court Act 1989. Previously, if the court considered 
that the evidence was of sufficient weight to support a 
conviction for another offence, the court was required 

to direct the informant to prepare a charge for that 
offence and cause the defendant to be charged with 
that offence. Section 141 removes the court’s power to 
direct that a charge be prepared and filed because this 
is a prosecutorial function. The court can then commit or 
discharge the accused based on the charges filed by the 
prosecution. This reflects the fact that ultimately it is for 
the prosecution to decide which charges it wishes to file 
and for the court to determine whether there is evidence 
of sufficient weight to support those charges.

If the court decides that there is evidence of sufficient 
weight, section 144 sets out the procedure that the court 
must then follow when committing the accused for trial. 

142   Determination of committal proceeding 
where plea brief used

Overview

This section sets out the procedure the court must follow 
at the committal mention hearing if a plea brief is served. 
The plea brief provides a quicker way of proceeding 
through the committal process where the accused 
intends to plead guilty. 

Legislative History

This section is based on clause 11(1)(a) of Schedule 5 
to the Magistrates’ Court Act 1989. The provision has 
been reworked. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Sections 116 and 117 of this Act set out when a plea 
brief may be used and the contents of a plea brief. 

The use of a plea brief is evidence of an accused’s 
intention to plead guilty at a very early stage of 
proceedings. This will be relevant to the sentence 
imposed as section 5(2)(e) of the Sentencing Act 1991 
provides that the court must have regard to the stage in 
the proceeding at which the accused pleaded guilty or 
indicated an intention to plead guilty.  

143   Determination of committal proceeding 
where accused elects to stand trial

Overview

The section provides that the accused may elect to stand 
trial at any time after the service of a hand-up brief. 

Legislative History

This section is based on section 56(3)-(7) of the 
Magistrates’ Court Act 1989, with some changes, 
discussed below.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/40511806E2A2D779CA25768F0012CC9F/$FILE/91-49a113.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Relevant Rules/Regulations/Forms

For notice of election to stand trial, see rule 55 and  
Form 38 of the Magistrates’ Court Criminal Procedure 
Rules 2009.

Discussion

An election to stand trial provides a quicker way of 
proceeding through the committal process. Section 
143 provides that an election to stand trial determines 
a committal proceeding. This is different from section 
56(1)(b) of the Magistrates’ Court Act 1989 which 
provided that an election to stand trial did not involve a 
committal proceeding. The new provision reflects the 
fact that an accused can only elect to stand trial where a 
committal proceeding has commenced. The accused’s 
election simply changes the way in which the committal 
proceeding is conducted and determined.   

Section 143 also differs from the previous provision in 
section 56(3) of the Magistrates’ Court Act 1989. Section 
56(3) provided that an accused could elect to stand trial 
after being served with a hand-up brief or a plea brief. 
However, section 143 only refers to a hand-up brief. 
Where an accused has been served with a plea brief 
and wishes to plead guilty, this can be achieved quickly 
by listing the matter for committal mention hearing 
without having to follow the usual process for electing  
to stand trial.

144   Procedure before and on committing 
accused for trial

Overview

Section 144 sets out the court’s procedure before 
and on committing the accused for trial. This includes 
informing the accused about sentencing matters and, 
where relevant, special rules that apply to alibi evidence 
and cross-examination of a witness about prior sexual 
history. It also includes the importance of obtaining 
legal representation and the accused’s right, if eligible, 
to legal aid.

Legislative History

This section is based on clauses 23 and 24(1) of 
Schedule 5 to the Magistrates’ Court Act 1989. 
The provisions have been reworked. 

Relevant Rules/Regulations/Forms

For the legal aid warning for the purposes of section 
144(2)(a) of the Act, see rule 58 of the Magistrates’ Court 
Criminal Procedure Rules 2009.

For the alibi caution for the purposes of section 144(2)(b)
(i) of the Act, see rule 57 and Form 40 of the Magistrates’ 
Court Criminal Procedure Rules 2009.

For the committal caution for the purposes of section 
144(2)(b)(iii) of the Act, see rule 56 and Form 39 of the 
Magistrates’ Court Criminal Procedure Rules 2009. 

Discussion

The section is organised into two subsections to 
distinguish between what the court is required to do 
before committing the accused for trial (section 144(1)) 
and what the court is required to do on committing the 
accused for trial (section 144(2). 

Before committing the accused for trial, the court must 
ask how the accused pleads to the charge. The court 
must also inform the accused that, the sentencing court 
may take into account whether, and at what stage of the 
proceedings, an accused pleaded guilty or indicated an 
intention to do so (see section 5(2)(e) of the Sentencing 
Act 1991). 

Amendments introduced by the Criminal Procedure 
Legislation Amendment Act 2008 removed the 
requirement to ask whether the accused reserves his or 
her plea. Where the accused does not respond when 
asked how they plead, the court can still commit the 
accused for trial. If an indictment is filed, the accused  
will be arraigned and then asked to plead guilty or not 
guilty. If an accused refuses to plead on arraignment, 
the court may order that a plea of not guilty be entered 
on the accused’s behalf. This is consistent with the 
accused’s right to be presumed innocent as set out 
in section 25(1) of the Charter of Human Rights and 
Responsibilities Act 2006.

On committing the accused for trial the court must, if 
the accused is unrepresented, explain the importance 
of obtaining legal representation, that the accused 
may apply for legal aid and that if the accused wishes 
to do so, this should be done as soon as possible. If 
relevant, the court must also explain the alibi caution, 
the restrictions and procedures relating to cross-
examination, or the admission of evidence, about the 
complainant’s sexual activities (see sections 342, 344 
and 346) and any other information required to be given 
by the rules of court. Previously, clause 23 of Schedule 
5 to the Magistrates’ Court Act 1989 provided that such 
cautions (as were provided in the rules) were mandatory 
in each case. However, in many cases it is not necessary 
to give such information (e.g. the accused may have 
pleaded guilty or where the accused is not charged with 
a sexual offence).

Where the accused is a natural person, the court must 
either remand them in custody or grant bail. Where 
the accused is a corporation, the court must order it 
to appear on the day the trial is listed to commence or 
another specified day. 

http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_act/sa1991121/
http://www.austlii.edu.au/au/legis/vic/consol_act/sa1991121/
http://www.austlii.edu.au/au/legis/vic/num_act/cplaa20088o2008426/index.html
http://www.austlii.edu.au/au/legis/vic/num_act/cplaa20088o2008426/index.html
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Part 4.10 – Procedure 
After Committal
Part Overview
This Part sets out the procedures that must be followed 
after an accused is committed for trial. 

It includes a new process which requires the Magistrates’ 
Court, on committing an accused for trial in the County 
Court or Supreme Court, to transfer all related summary 
offences to that court. 

It also includes provisions which require the registrar to 
forward certain documents to the DPP and the DPP to 
provide the accused with copies of certain documents. 
Further, the Part sets out the procedure that applies 
when a corporate accused does not appear at the 
committal proceeding and is committed for trial. 

145   Transfer of summary offences that are 
related offences on or after committal

Overview

Section 145 requires the Magistrates’ Court to transfer 
related summary offences to the County Court or 
Supreme Court on committal of an accused for trial. This 
new process treats the criminal justice system as one 
integrated system. It provides opportunities for dealing 
with all offences at the same time, enabling sentencing 
to take into account the totality of relevant conduct and 
providing more efficient procedures. 

Legislative History

This is a new provision. It has no direct relationship with 
any previous provisions. Section 359AA of the Crimes 
Act 1958 did provide a process which enabled an 
accused to agree to a summary charge being dealt with 
by the County Court or Supreme Court, if the accused 
was going to plead guilty to the summary charge. A 
charge could then be up-lifted from the Magistrates’ 
Court on a charge by charge basis.

Relevant Rules/Regulations/Forms

For the transfer of related summary proceedings,  
see rule 81 of the Magistrates’ Court Criminal 
Procedure Rules 2009.

Discussion

If a person is tried in the County Court or Supreme Court 
for an indictable offence, any related summary charges 
(i.e. for summary offences which arise out of the same 
facts and circumstances, or offences which are of the 
same character, as the principal indictable offence) 
were previously adjourned sine die (without fixed date) 
in the Magistrates’ Court pending the outcome of the 
proceedings for the indictable offence. 

In some cases, the summary offences were not re-listed 
after the indictable offence was finalised, and so they 
remained adjourned indefinitely in the Magistrates’ Court. 
There may be many reasons for this. For example, the 
accused may be convicted of the indictable offence and 
the informant may form the view that there is no need to 
spend any further time and resources on pursuing the 
summary offences. In other cases, the summary charges 
may have been laid as alternatives to the indictable 
offence and it is not necessary to pursue those offences 
if the accused is convicted of the indictable offence. 
Nevertheless, there are cases where it is desirable to 
pursue the summary offences.

However, leaving related charges (regardless of their fate) 
unresolved in the Magistrates’ Court is not ideal and the 
Act proceeds on the basis that related offences should 
ordinarily remain together and be dealt with as a package.

Previously, the Supreme Court and County Court had 
only very limited powers to deal with summary offences. 
Section 359AA of the Crimes Act 1958 provided that, 
if the Supreme Court or County Court is dealing with 
an indictable offence, the court may also hear and 
determine any charge against the same accused for a 
summary offence; however, this is subject to various 
qualifications. In particular, the accused must state an 
intention to plead guilty to the summary offence, and the 
accused must consent to the summary offence being 
dealt with by that court.

This section instead gives the County Court and the 
Supreme Court broader scope to deal with a summary 
offence if that offence is related to an indictable offence 
which is before the court (see the definitions of related 
offences and related summary offence in section 3 
of this guide). Allowing such summary offences to be 
heard with indictable offences in the County Court and 
the Supreme Court is more efficient and can save parties 
significant time and expense by reducing the need for 
multiple sentencing hearings. It may also increase clarity 
and certainty in the sentencing process. The sentencing 
court can sentence an offender in relation to the totality 
of his or her offending. This may be particularly useful 
in cases where the accused wishes to plead guilty to all 
pending charges against them. 

The features of the approach under the Act to related 
summary offences are:

Under section 242, if an accused is committed for trial 
for an indictable offence, all related summary offences 
must also be transferred to the trial court, unless the 
parties agree that they should remain in the Magistrates’ 
Court under section 242(3). 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
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Under section 242, the trial court has the power 
to deal with the related summary offences once 
the accused either:

• pleads guilty to an indictable offence

•  is found guilty or not guilty of an indictable offence 
at trial.

If the accused pleads guilty to the related summary 
offences then the accused can be sentenced for these 
at the same time as for the indictable offences. 
In this way sentencing can take into account all relevant 
charges and provide a complete picture of the criminality 
of the offending.

If the accused pleads not guilty to the related summary 
offences then the trial court can hear and determine 
those charges without a jury. 

Importantly, the judge hearing the summary charges 
can use the evidence that was heard during the trial. If 
there was no trial, then the judge can use the evidence 
contained in the depositions. If further evidence is 
needed, it can be given, but only with leave of the court 
under section 242(4). This process means that many 
related summary offences will be able to be dealt with 
quickly and efficiently by a judge already well aware of 
the evidence underlying the charges. 

Subject to the ability to use evidence given during the trial 
or in depositions, the practices and procedures that apply 
to summary hearings in the Magistrates’ Court apply to 
these hearings to the extent that they are appropriate. 

A judge may refer the charges for related summary 
offences back to the Magistrates’ Court if they consider 
that it is appropriate to do so. This discretion should be 
exercised consistently with the purpose of the section 
which is to allow related charges to be dealt with 
together unless there is a good reason for a particular 
charge to be sent back to the Magistrates’ Court.

Practically, the DPP will have the conduct of all charges, 
including the charges for related summary offences 
post committal. This will allow these charges to be 
case managed together with the indictable charges. 
It may also mean that fewer related charges proceed 
with the DPP able to make a decision as to whether 
the criminality of the offending is appropriately reflected 
by the indictable charges and, if so, to withdraw the 
summary charges. 

Unrelated summary offences can also be dealt with 
by a trial court, but in much more limited circumstances 
set out in section 243.   

The approach in the Act is similar to that in sections 166, 
167, 168 and 169 of the Criminal Procedure Act 1986 
(NSW). These sections allow related summary offences 
to be dealt with by the District Court or the Supreme 
Court in the course of that court’s consideration of the 
related indictable offence and include similar evidential 
and procedural provisions.

Special transitional arrangements apply to section 
145 (this section). These are set out in clause 7(3) of 
Schedule 4 to the Act which provides that section 145 
applies to an accused who has been committed for trial 
on or after the commencement day (1 January 2010). 
This means that if a proceeding for a related summary 
offence commenced prior to the commencement day, 
that proceeding could still be transferred as long as the 
accused is committed for trial on the related indictable 
offence, on or after 1 January 2010.

146  Documents to be forwarded to DPP

Overview

This section sets out the documents which the registrar 
must forward to the DPP after the committal. 

Legislative History

This section is based on clause 24(2) of Schedule 5 
to the Magistrates’ Court Act 1989. The provision has 
been simplified.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

If an accused is committed for trial, certain documents, 
such as the depositions and any exhibits in the court’s 
custody, must be forwarded to the DPP by the registrar. 
The registrar is defined in section 95 of the Act. 
Depositions are defined in section 3 of the Act.

147   Accused entitled to copies of 
depositions and exhibits

Overview

Section 147 requires the DPP to provide the accused 
with copies of certain documents as soon as possible 
after the accused is committed for trial. The accused is 
also entitled to examine any exhibits. The requirements in 
section 147 form an important part of the prosecution’s 
disclosure obligations. 

Legislative History

This section is based on clause 24(3) of Schedule 5 to 
the Magistrates’ Court Act 1989, without change.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview, above.

http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa1986188/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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148   Absent corporate accused 
to be notified of committal

Overview

This section provides that the DPP or informant 
(as applicable) must serve notice of committal on a 
corporate accused if the accused does not appear at 
its committal proceeding and is committed for trial. 

Legislative History

This section is based on clause 24AA(1) of Schedule 5 to 
the Magistrates’ Court Act 1989. The provision has been 
reworded, so that it is easier to follow.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section is part of a series of provisions which deal 
with the case management of cases involving corporate 
accused. The overall scheme is discussed under
section 173.

This section provides that if a corporate accused does 
not appear at its committal proceeding and is committed 
for trial, the DPP or informant (as applicable) must serve 
a notice on the accused in accordance with section 393 
within 14 days after the committal. 

The notice must set out certain details including that 
the accused has been committed for trial, when the trial 
is listed to commence, when the accused must appear  
and that, if the accused does not appear, the court 
may hear and determine the charge in their absence. 
An accused may appear by a representative  
or a legal practitioner. 

The ability of a corporate accused to nominate 
a representative is provided for in section 334.

Part 4.11 – Taking 
Evidence After Accused 
Committed for Trial
Part Overview
This Part makes provision for the taking of evidence from 
a witness after an accused is committed for trial. 

The Part is divided into four sections. Each section 
focuses on a separate part of the process, namely the 
application for an order that evidence be taken, the 
determination of the application, the attendance of the 
witness and the taking of evidence.

The following flowchart sets out the process involved in 
applying for and taking evidence from a witness after an 
accused is committed for trial.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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149   Application for order that evidence be 
taken after committal

Overview

Section 149 allows an accused who has been 
committed for trial to apply to the court for an order that 
the evidence of a person be taken.

Legislative History

This section is based on clause 24A(1)-(3) of Schedule 
5 to the Magistrates’ Court Act 1989. There are some 
changes, discussed below. 

Relevant Rules/Regulations/Forms

For the form of notice of application for the purposes of 
section 149, see rule 60 and Form 41 of the Magistrates’ 
Court Criminal Procedure Rules 2009.

A response to the notice of application must be provided 
in accordance with rule 64 and Form 42. 

Discussion

This section provides that an accused who has been 
committed for trial may apply to the court for an order 
that the evidence of a person be taken at a time and 
place fixed by the court. The applicant must give notice 

Taking Evidence After Committal

LEGEND:

Court responsibility 

Prosecutor responsibility 

Accused responsibility 

Optional process 

May apply for 
evidence to be taken 
s.149(1)

Give notice to DPP 
(and co-accused) 
s.149(2)

Not available for 
certain witnesses 
s.150(2), s.152(3)

< 14 days 
s.149(2)

Hearing and 
determination of 
application  
s.149(2), s.150

Leave granted for 
cross-examination of 
witness s.130(2)(a)

Court may make any 
order re-examination 
or cross-examination 
s.152(2) Registrar must 

forward evidence to 
DPP s.152(8)

Examination of 
witness

Different ways in 
which evidence-in-
chief may be given, 
s.152(7) 
(and see s.130(2)(b))

Disclosure of witness’ 
details s.152(7) 
(and see s.131)

Special rules 
applicable to sexual 
offences s.152(6)

Cross-examination 
not limited but must 
be justified s.152(5)

Order made

DPP may appear 
and address court 
s.152

Informant must 
ensure witness 
attends s.151

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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of the application to the DPP and any co-accused at 
least 14 days before it is heard or any shorter period to 
which the DPP agrees.

Section 198 of the Act provides a power to examine a 
witness which overlaps with this section. Section 198 
enables the Supreme Court or County Court to order that 
the evidence of a witness be taken where the witness 
was not available to be examined at a committal hearing 
or has subsequently made a further statement.

The Act does not provide a strict demarcation 
concerning the court in which the application should 
be made. However, as a matter of practice, the closer 
in time the matter is to the completion of the committal 
proceeding the more likely it is that an application 
should be made in the Magistrates’ Court. Further, if the 
Supreme Court or County Court has commenced its 
case management process in respect of the matter, an 
application should normally be made to that court. 

Section 149 is based on clause 24A(1) of Schedule 5 to 
the Magistrates’ Court Act 1989. However it differs from 
the Schedule 5 provision which allowed an application 
to be made by the DPP or by the accused. The primary 
purpose of this provision is to ensure disclosure of the 
prosecution case, therefore it was not used by the 
DPP. For this reason, section 149 only provides for 
an accused to make an application for an order that 
evidence by taken after committal. 

150  Determination of application

Overview

Section 150 sets out the court’s power to determine 
an application by an accused (under section 149) for 
the taking of evidence of a person, after the accused 
has been committed for trial. This power can only be 
exercised in relation to new witnesses or witnesses 
who were part of the committal process and made a 
supplementary statement. 

Legislative History

This section is based on clause 24A(4)-(7) of Schedule 5 
to the Magistrates’ Court Act 1989. The provisions have 
been simplified.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section provides the court with the power to order 
that the evidence of a person be taken, after an accused 
has been committed for trial.  

Section 149(2) provides that the court cannot make such 
an order in respect of certain persons (e.g. a witness was 
examined at the committal hearing or made a statement 
that formed part of the evidentiary material on which 

the accused was committed for trial) unless the person 
subsequently makes a statement or supplementary 
sworn statement. 

Before it makes an order, the court must be satisfied, in 
relation to the statement or supplementary statement of 
a person, that: 

•   there is an issue to which the proposed 
evidence relates

•  there is a reason why the evidence is relevant 
to that issue

• taking evidence from the person is justified.

In determining whether taking evidence from the person 
is justified, the court is required to have regard to the 
matters listed in section 124(4) (except for paragraph (c)) 
and 124(5). 

Section 124 sets out the matters the court must consider 
in determining whether cross-examination is justified. 
This also includes special considerations where a witness 
is under 18 years of age. Paragraph (c) of section 
124(4) is not relevant because it concerns the test to be 
considered when determining whether an accused should 
be committed for trial. As the accused has already been 
committed for trial, this consideration is irrelevant. 

Section 150(5) clarifies that section 150(1) does not apply 
to a complainant in a sexual offence case who as a child 
or was cognitively impaired when the criminal proceeding 
commenced, that is, witnesses referred to in section 123. 

151  Attendance of witness

Overview

This section makes provision for the attendance of a 
witness required to give evidence under section 150(1). 

Legislative History

Section 151(1) is based on clause 24A(9) of Schedule 
5 to the Magistrates’ Court Act 1989. Section 152(2) 
and (3) are new requirements which complete the usual 
requirements for the attendance of witnesses.  

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section provides that, if the accused obtains an 
order (under section 150(1)) with respect to examining a 
prosecution witness, the informant is required to ensure 
that the witness attends at the relevant time and place 
for the examination. 
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Section 151(2) is the same as the general requirement 
for the attendance of witnesses at a committal hearing 
(see section 129(3)) and section 152(3) provides the 
court with the same types of powers as a court has for 
a witness who does not attend a committal hearing (see 
section 134(1)(b)).

Section 151(3) indicates that if a witness fails to attend 
at this hearing, the court may exercise certain powers, 
including the issue of a summons or warrant for the 
arrest of the witness. It does not include other powers 
which are set out in section 134 of the Act. This is 
because it occurs at a different stage of the proceeding, 
subsequent to the committal hearing, so there is no need 
to consider whether to proceed in the witness’s absence. 

152  Taking of evidence after committal

Overview

Section 152 provides that, if the accused obtains an 
order (under section 150(1)), the DPP may appear and 
address the court at the hearing at which evidence is 
taken. Further, the court has the discretion to make any 
order regarding the examination or cross-examination 
of the person giving evidence that it considers is in the 
interests of justice.

Many of the rules which apply to committal hearings 
also apply to a hearing under this section. For instance, 
cross-examination of a person must comply with 
the rules set out in section 132 and the special rules 
applicable to sexual offences in committal proceedings 
(section 133 and Part 8.2) also apply to hearings under 
this section. The section also provides that the evidence 
must be given and recorded in the same manner as 
evidence at a committal hearing.

The record of the evidence must be forwarded by the 
registrar to the DPP as soon as possible and it has the 
effect, and must be treated, as if it were a record of 
evidence given at a committal hearing. 

Legislative History

This section is based on clause 24A(10) – (14) of 
Schedule 5 to the Magistrates’ Court Act 1989. 
The provisions have been simplified. In addition, the 
special rules and protections applicable to committal 
proceedings for sexual offences (section 132) are now 
explicitly included in section 152(5).

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 152(2) provides the court with a general power 
to make orders in this type of hearing. For instance, 
the court may decide that it is in the interests of justice 
to make orders concerning the giving of evidence by a 
witness (as is provided in section 130 of this Act).

When evidence is taken after the accused has been 
committed for trial, section 152(3)–(8) provides that many 
of the same provisions that applied before committal 
continue to apply to this type of hearing. For instance, 
the test for leave to cross-examine a witness is not 
limited to the issue with respect to which the order was 
made. This operates in the same way as the ‘hurdle’ test 
referred to in section 124. 

Clause 24A of Schedule 5 to the Magistrates’ Court Act 
1989 was considered in DPP v Denysenko [1998] 1 VR 
312 at 319. In that case, the Court of Appeal indicated 
that the party that obtained the order to examine a 
witness after a committal would need to call the witness. 
Accordingly, if the accused obtained an order to examine 
a witness, the accused would be required to conduct 
examination-in-chief, rather than cross-examination. As a 
result, this provision was rarely used.

Part 4.11 operates differently. In addition to there being 
a number of differences between part 4.11 of this Act 
and clause 24A of Schedule 5, section 152(3) expressly 
provides a new power, enabling the Magistrates’ Court 
to order that the accused may cross-examine the person 
giving evidence, even where the accused calls the 
person as a witness. 

The flexibility in this power enables the court to exercise 
the power depending upon the circumstances of 
each case. For instance, if the prosecution served an 
additional witness statement on the accused and the 
accused obtained an order under Part 4.11:

•  if the prosecution intended to call and rely on the 
witness as part of its case, the prosecution would 
usually call the witness and the accused could cross-
examine the witness

•  if the prosecution did not intend to call or rely on 
the witness as part of its case (having disclosed 
the statement as part of its ongoing obligation of 
disclosure) the court could order that the accused may 
cross-examine the witness.

These situations are different from where the accused 
calls a witness as part of their case. In this situation, the 
court may decline to order that the accused may cross-
examine the witness they have called.

The power of the court in this section applies prior to 
the witness giving evidence. Different considerations 
apply once the witness has started giving evidence. For 
instance, section 38 (unfavourable witnesses) of the 
Evidence Act 2008 enables the court to order that a party 
may cross-examine a witness that the party has called 
in certain situations (e.g. where a witness gives evidence 
that is unfavourable to a party or where the witness is not 
making a genuine attempt to give evidence).

The special rules which apply to the cross-examination 
of witnesses in sexual offence cases also apply to 
examinations in this type of hearing (see discussion 
under section 133).
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Part 4.12 – General
Part Overview
This Part deals with the following general matters:

•  the actions the court can take at a special 
mention hearing

•  the power of the court to conduct a committal 
proceeding in the absence of a corporate accused

•  the power of the DPP to file an indictment for an 
offence where the court orders the person to be 
discharged in relation to that offence

•  the ability of the accused to apply in writing to the DPP 
for the DPP to issue written directions for the return 
of property which was tendered in evidence during a 
committal proceeding.

153  Special mention hearing

Overview

This section sets out the powers of the court at a special 
mention hearing. 

Legislative History

Special mention hearings were previously dealt with 
in clause 3 of Schedule 5 to the Magistrates’ Court 
Act 1989. The new provision has been substantially 
changed. The changes are discussed below. 

Relevant Rules/Regulations/Forms

For special mention hearings, see rule 66 of the 
Magistrates’ Court Criminal Procedure Rules 2009 and 
for an application for a special mention hearing, see 
Form 31. 

Discussion

A special mention hearing is often used by the court for 
case management purposes. It provides an opportunity 
for the court to give general directions about how the 
committal proceeding should proceed and to set a 
timetable for its progress.

Further, where a party becomes aware of something that 
could affect the ability of the parties to comply with court 
orders, the party can request a special mention hearing 
so that the court is informed about the situation and can 
take any necessary action (rather than waiting until the 
next scheduled court hearing).

The new provision has been simplified. Previously, clause 
3 of Schedule 5 to the Magistrates’ Court Act 1989 set 
out the purposes of a special mention hearing. The new 
provision sets out what may occur at a special mention 
hearing, but does not refer to the purpose of the hearing 
(as this is self-evident from the description of what may 
occur at the hearing). This is consistent with the Act’s 
approach to all provisions which deal with hearings that 
may occur in a committal proceeding. 

Previously, clause 3(2) of Schedule 5 to the Magistrates’ 
Court Act 1989 provided that a date for a special 
mention hearing may be fixed in accordance with the 
rules and clause 3(5) provided that a special mention 
hearing could be cancelled in accordance with the 
rules. Clause 3(3) also provided that more than one 
special mention hearing could be held in the course of 
a committal proceeding. These clauses have not been 
included in the new provision as the court can deal with 
these matters without specific legislative provision. 

Previously, clause 3(4) of Schedule 5 to the Magistrates’ 
Court Act 1989 also provided that the parties must attend 
at a special mention hearing unless excused by the court. 
These attendance requirements are not included in the 
new provision. Instead, section 100 requires that the 
accused attend all hearings in a committal proceeding 
unless expressly excused. There is a power to excuse 
an accused’s attendance in section 135, in the case of 
a committal hearing, and section 330 in other cases. In 
addition, the court has general powers which enable it to 
require or excuse the informant’s attendance. 

154  Non-appearance of corporate accused

Overview

This section enables the court to conduct a committal 
proceeding in the absence of a corporate accused, if 
satisfied that the accused is aware of the charge and the 
date of the related committal mention hearing and that it 
is appropriate to do so. 

Legislative History

Section 154(1) is based on section 56(2A) of the 
Magistrates’ Court Act 1989. Section 154 (2) is based 
on clause 2A of Schedule 5 to the Magistrates’ Court 
Act 1989. The wording has been simplified although the 
substance remains the same. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section is part of a series of provisions which deal 
with the management of cases involving corporate 
accused. In combination, those provisions create the 
following structure for indictable charges:

•  a corporate accused cannot be compelled to attend 
before the court as it has no physical manifestation

•  a corporate accused can appear by a representative
in accordance with section 334

•  the Magistrates’ Court can conduct a committal 
proceeding in the absence of a corporate accused if 
the accused has had adequate notice of the committal 
hearing (see section 15)
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•  on committing a corporate accused for trial, the 
magistrate must order the accused to appear on the 
day on which the accused’s trial is listed to commence 
or on any other day specified by the court (see section 
144(2)(d))

•  if the corporate accused is committed for trial in its 
absence, the DPP (or the informant if the DPP does not 
act) must give notice to the corporate accused of the 
committal, the date which the accused must appear 
and the fact that the trial can be heard in the accused’s 
absence if it does not appear (see section 144)

•  section 173 requires notice to be given to a corporate 
accused with the indictment but only if the section 148 
notice was not given

•  it is an offence under section 252 for a corporate 
accused to fail to appear as ordered under section 
144(2)(d), or on any other date ordered by the court

•  section 214 allows the court to try a corporate accused 
in its absence, and to hear related summary offences.  

This structure is broadly based on previous provisions 
and has been updated to reflect contemporary case 
management practice. The key difference is that 
while previously the corporate accused was required 
to appear on the “arraignment”, now the corporate 
accused can be required to attend on any day
(e.g. at a directions hearing). 

The ways in which a corporate accused can be served 
are set out in section 393.

155  Nature of committal proceeding

Overview

This section provides that the Act does not change the 
nature of a committal proceeding from that which existed 
immediately before the commencement of this section. 

Legislative History

This section is based on section 56(9) of the Magistrates’ 
Court Act 1989, without change. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Professor Richard Fox describes a committal proceeding 
as “an administrative check on the strength of the case 
being mounted by the prosecutorial authority and not an 
act of adjudication.” (Fox, Victorian Criminal Procedure, 
2005, paragraph 7.1.4). 

Section 4(1)(j) of the Charter of Human Rights and 
Responsibilities Act 2006, which defines ‘public authority’ 
expressly excludes “a court or tribunal except when it 
is acting in its administrative capacity”. The note to this 
section cites a committal proceeding as an example of 
when a court is acting in an administrative capacity. 

Anderson J made the following observations about 
preliminary examinations (which were akin to committal 
proceedings but where prosecution evidence was given 
orally because there was no hand-up brief of evidence) in 
Summers v Cosgriff [1979] VR 564 at 568: 

He may be presented for trial on quite different 
charges from those on which he was committed. 
Evidence additional to what was given at the 
committal proceedings may be given on the trial, 
of which due notice is given by the DPP. A person 
may be presented for trial without any committal 
proceedings. All these features of committal 
proceedings emphasise the investigatory, tentative 
and non-conclusive nature of committal proceedings.

These features remain a part of committal proceedings, 
trial proceedings and the power of the prosecution, as is 
expressly provided in other sections of the Act (see e.g., 
sections 158 and 161 – Direct indictment i.e. without 
committal, and section 188 – Prosecution notice of 
additional evidence).

156   Nothing in Chapter affects certain 
powers of DPP

Overview

This section preserves the power of the DPP to initiate or 
discontinue a prosecution notwithstanding that the court 
has determined otherwise on a committal proceeding. 

Legislative History

This section is based on section 56B of the Magistrates’ 
Court Act 1989. There have been some changes to 
terminology, noted below. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section preserves the power of the DPP to file an 
indictment against a person for an offence even though 
the court has ordered that the person be discharged. 
It also preserves the power of the DPP to discontinue 
a prosecution in relation to a charge on which a 
person was committed for trial. Consistent with the 
approach throughout the Act, the term ‘indictment’ 
replaces ‘presentment’ and the phrase ‘discontinue a 
prosecution’ replaces ‘nolle prosequi’. The change from 
‘presentment’ to ‘indictment’ is discussed under section 
159. The change from ‘nolle prosequi’ to ‘discontinue a 
prosecution’ is discussed under section 177.
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157   DPP may give directions for release 
of property tendered in evidence

Overview

This section provides that the accused may apply to 
the DPP for the DPP to issue directions for the return 
of property tendered in evidence during a committal 
proceeding. The DPP may require a person to whom 
property is released under this section to give an 
undertaking to comply with the conditions to which 
the release is subject. Failure to comply with such an 
undertaking is an offence, punishable by a maximum of 
10 penalty units (a level 10 fine).

Legislative History

This section is based on section 443A of the Crimes Act 
1958, and has been simplified and slightly reworded.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview, above.
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