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Chapter Overview
Chapter 3 regulates procedures for all summary hearings 
under the following Parts:

Part 3.1 – When a Summary Hearing May Be Held

Part 3.2 – Procedure Before a Summary Hearing 

Part 3.3 – Summary Hearing

Part 3.4 – Rehearing 

Important terms that are used in this Chapter, which are 
defined in section 3 of the Act, include mention hearing, 
contest mention hearing, full brief, preliminary brief, 
summary hearing, and summary case conference.

General definitions contained in section 3 of the Act, 
which are relevant to summary procedure include 
appropriate registrar, informant and return date. 

It is also important to note that Chapter 8 of the Act 
contains general provisions applying to all criminal 
proceedings. See for example:

•  sections 328–330, which deal with when parties are 
required to appear and attend at hearings, including 
who can appear on a party’s behalf 

•  section 331, which sets out a broad power of adjournment 

•  section 334, for procedures relevant to charges against 
a corporate accused 

• section 335, for rules about interpreters 

•  section 337, which allows the court to exercise powers 
in the Act on application or on its own motion

•  Part 8.3, which sets out comprehensive rules for the 
service of documents

•  Part 8.4, (particularly Divisions 1, 2 and 5) which deal 
with costs

•  section 412, which provides a broad power to amend 
documents (including warrants and judgments) where 
there is a defect or error.

It is also important to note that Divisions 2, 3, 4, 5, and 7 
of Part 8.2 apply to summary proceedings where those 
proceeding relate to sexual offences and Divisions 3 and 
4 of Part 8.2 apply to summary proceedings that consist 
of family violence. 

Relevant transitional provisions are located in Schedule 
4 to the Act. Clause 6 deals specifically with this Chapter 
and mirrors the transitional provision for Chapter 2 of the 
Act by providing that the provisions of Chapter 3 of the 
Act will apply to a criminal proceeding commenced on or 
after 1 January 2010, regardless of when the offence is 
alleged to have been committed. 

The note following subclause 6(1) of Schedule 4 refers 
to section 5 of the Act which sets out how a criminal 
proceeding is commenced (see discussion of section 5). 

Legislative History

Chapter 3 is based on provisions from the Magistrates’ 
Court Act 1989. 

Discussion

Summary procedure is an important and discrete part 
of criminal procedure. Previously, parts of summary 
proceedings and committal proceedings were dealt with 
in the same part of the Magistrates’ Court Act 1989 and 
then in different Schedules to that Act. This Act takes 
a different approach. Summary procedure is dealt with 
in one Chapter rather than in different locations within 
the Act. Committals are then dealt with in a separate 
Chapter (see Chapter 4) because, although committal 
proceedings are also conducted in the Magistrates’ 
Court, they are a separate process.  

Provisions relating to commencing proceedings have 
also been given their own chapter (discussed above  
in Chapter 2) as they apply to both summary and 
committal proceedings. 

As is the case in many parts of the Act, Chapter 3 
adopts consistent language and processes regardless  
of jurisdiction, unless there is a good reason for  
a difference. 

The most significant change to summary procedure in 
Chapter 3 relates to pre-hearing disclosure. The Act 
streamlines and simplifies the disclosure regime and 
harmonises, where appropriate, the provisions relating 
to summary, committal and trial disclosure. The changes 
are dealt with in Part 3.2 and are discussed in more detail 
in the commentary on that Part.

For transparency and clarity, Chapter 3 also contains 
provisions which clearly set out the course of a summary 
hearing in the Magistrates’ Court (see Divisions 5, 6 
and 7 of Part 3.3). Previously, clause 2 of Schedule 2 to 
the Magistrates’ Court Act 1989 merely provided that 
the course of proceedings to be followed was that set 
out for trial procedure in the Supreme Court “with any 
necessary modifications”. This sometimes made the law 
very complicated where the trial procedure laws were 
unclear and then needed to be modified for summary 
proceedings. The new provisions take the reader through 
the course of a summary hearing step by step. The 
provisions largely reflect the trial provisions in the Act.

Chapter 3 – Summary 
Procedure

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Part 3.1 – When a 
Summary Hearing 
May Be Held
Part Overview
This Part rationalises and simplifies the provisions dealing 
with when a summary hearing may be held. It provides 
that a summary hearing must be held for summary 
offences and certain indictable offences. It also sets out 
the circumstances when an indictable offence may be 
determined summarily. 

Legislative History

This Part is based on provisions in the Magistrates’ Court 
Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This Part does not make any substantial changes to 
the circumstances in which certain indictable offences 
may be heard and determined summarily. However, it 
does include recent amendments made by the Courts 
Legislation (Jurisdiction) Act 2006. This Act amended 
the Magistrates’ Court Act 1989 to expand the range of 
indictable offences that could be heard and determined 
summarily. It also introduced a statutory framework 
to guide the court in determining whether or not an 
indictable offence should be dealt with summarily.

27  Summary offences

Overview

This section provides that a charge for a summary 
offence must be heard and determined in accordance 
with this Chapter or, in certain cases, Division 1 of Part 
5.8. Division 1 of Part 5.8 sets out how a summary 
offence may be dealt with in the County Court or 
Supreme Court in certain cases where the accused is 
also being dealt with for an indictable offence.

Legislative History

This provision is based on section 51 of the Magistrates’ 
Court Act 1989. However, rather than providing that a 
summary hearing is to be determined in accordance with 
a schedule, the section refers to Chapter 3 of the Act, 
where all of the key provisions dealing with summary 
procedure are now located. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Previously, many of the key provisions dealing with 
summary procedure were set out in Schedule 2 to the 
Magistrates’ Court Act 1989. The Act now deals with all 
of the key summary procedure provisions in Chapter 3, 
rather than splitting the provisions between the Act and 
a schedule. This reflects the importance of the provisions 
and makes them easier to locate. 

28   Indictable offences that may be heard  
and determined summarily

Overview

This section outlines which indictable offences can be 
heard and determined summarily by the Magistrates’ 
Court. 

Legislative History

Section 28 is based on sections 53(1A), 53(1B) and 
53(1C) of the Magistrates’ Court Act 1989. The 
provisions have been slightly reworked.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Changes introduced by the Courts Legislation 
(Jurisdiction) Act 2006 (the 2006 Act) broadened the 
category of indictable offences that could be heard and 
determined summarily (i.e. in the Magistrates’ Court 
before a magistrate sitting alone, rather than before a 
jury in the County Court or Supreme Court following 
committal for trial). The changes were informed by the 
guiding principle that an offence should be tried in the 
lowest appropriate jurisdiction, so that the resources of 
the higher courts are not unnecessarily used for more 
minor offences. 

Prior to the 2006 Act, sections 53(1) and 53(1A) of the 
Magistrates’ Court Act 1989 specified two categories of 
indictable offences which could be heard and determined 
summarily, namely:

• offences listed in Schedule 4 to that Act 

•  offences under Acts that are described as level 5 or 
6 offences, or as being punishable by level 5 or 6 
imprisonment or fine or both.

A level 5 offence is punishable by 10 years maximum 
imprisonment and a level 6 offence is punishable by 5 
years maximum imprisonment.

Prior to the 2006 Act, the definition excluded:

•  indictable offences punishable by imprisonment for a 
term equivalent to (or less than) level 5 or 6, where the 
offence was not described in those terms

•  common law offences (which were excluded as section 
53(1A) only covered offences under Acts and no 
common law offences were listed in Schedule 4).

http://www.austlii.edu.au/au/legis/vic/num_act/cla200650o2006408/
http://www.austlii.edu.au/au/legis/vic/num_act/cla200650o2006408/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/num_act/cla200650o2006408/
http://www.austlii.edu.au/au/legis/vic/num_act/cla200650o2006408/
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The amendments expanded the category to include all 
indictable offences punishable by 10 years imprisonment 
(or less) or a maximum of 1200 penalty units, or both, 
unless the contrary intention appeared in any Act or 
subordinate instrument. Significant offences that can 
now be determined summarily include affray, common 
law assault and false imprisonment. 

The monetary limit of property offences that could be 
heard and determined summarily was also increased by 
the 2006 Act. Previously, property offences (such as theft, 
robbery and burglary) could be dealt with summarily if the 
value of the relevant property was less than $25,000. The 
2006 Act increased the limit to $100,000.

Section 28 of this Act provides a clearer test for when 
indictable offences are triable summarily. As a result the 
Schedule of indictable offences triable summarily (which 
is now contained in Schedule 2) has been simplified 
and shortened. A number of offences previously listed 
in the Schedule are automatically triable summarily as 
they have a maximum penalty which does not exceed 
10 years imprisonment, or a fine not exceeding 1200 
penalty units, or both. The changes to the Schedule of 
indictable offences triable summarily are discussed in 
detail under Schedule 2. 

Item 49 of Schedule 4 to the Magistrates’ Court Act 
1989 listed certain indictable offences under the Drugs, 
Poisons and Controlled Substances Act 1981 as capable 
of being heard and determined summarily. An indictable 
offence is subject to a 2 year maximum penalty when 
it is heard and determined summarily unless a contrary 
intention is expressed in legislation (see section 113 
of the Sentencing Act 1991). Schedule 4 expressly 
indicated a contrary intention and provided a maximum 
penalty of 3 years imprisonment. That exception is no 
longer contained in Schedule 2 to this Act. Accordingly, 
indictable offences under the Drugs, Poisons and 
Controlled Substances Act 1981 are now subject to the 
usual maximum penalty of 2 years imprisonment under 
section 113.

It is important to also note that section 435 of the Act 
amends a number of Acts to reclassify various indictable 
offences as summary offences. These are offences which 
have a maximum penalty of 2 years imprisonment or 
less. The amendment makes the offences consistent 
with the general approach to the classification of 
offences. This is discussed in more detail in Part 9.8 
under section 435

Special transitional provisions apply where the 
jurisdictional maximum penalty for an indictable offence 
tried summarily has been changed. Some penalties have 
changed by operation of sections 112A and 113D of the 
Sentencing Act 1991 and Schedule 2 to the Act.

Section 138 of the Sentencing Act 1991 provides that the 
new jurisdictional maximum fine applies to a sentence 
imposed on or after the commencement day, irrespective 
of when the criminal proceeding commenced, subject to 
the following.

Where the jurisdictional maximum fine is increased by 
Schedule 2 to the Act:

(a)  if the Magistrates’ Court determined to grant 
a summary hearing for that offence before the 
commencement day, the previous maximum  
fine applies; 

(b)  if the court grants summary jurisdiction after the 
commencement day, the new jurisdictional maximum 
fine applies.

If the new jurisdictional maximum fine is reduced,  
that new fine applies irrespective of whether the 
court granted summary jurisdiction before or after the 
commencement day.

In determining which jurisdictional maximum penalty 
applies, the critical issue is whether the accused has 
consented to summary jurisdiction and the court has 
granted a summary hearing before or after there is a 
change in the penalty. If the accused has not consented 
to summary jurisdiction and the court has not granted 
a summary hearing before the Act commences, the 
new jurisdictional maximum penalty will apply. In this 
situation, the accused is free to choose to consent or not 
to consent to the offence being determined summarily. 
Similarly, the Magistrates’ Court will determine whether it 
is appropriate to determine the offence summarily in light 
of the applicable jurisdictional maximum penalty. 

If the accused does not consent to summary jurisdiction, 
the offence will be heard in the County Court or the 
Supreme Court and the actual maximum penalty for the 
offence (which has not changed) will apply to the offence.

29   When an indictable offence may be heard 
and determined summarily

Overview

This section allows certain indictable offences to be 
heard and determined summarily if the accused (or their 
legal practitioner) consents and the court considers that 
the charge is appropriate to be determined summarily 
having regard to certain matters.

Legislative History

Section 29 is based on various provisions of the 
Magistrates’ Court Act 1989. The provisions have been 
reworked. Section 29(1) is based on section 53(1) of the 
Magistrates’ Court Act 1989. The factors to be applied 
in section 29(2) are based on those in section 53(3) and 
(4) of the Magistrates’ Court Act 1989. They have been 
incorporated into a single list, but the substance remains 
the same. 

Section 29(3) is based on section 38(2)(a) of the 
Magistrates’ Court Act 1989. Section 29(4) is based on 
section 53(5). Section 29(5) is a new provision and has 
no direct relationship to any earlier provisions. This new 
provision is discussed below. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/dpacsa1981422/
http://www.austlii.edu.au/au/legis/vic/consol_act/dpacsa1981422/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/40511806E2A2D779CA25768F0012CC9F/$FILE/91-49a113.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/40511806E2A2D779CA25768F0012CC9F/$FILE/91-49a113.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section operates in conjunction with sections 28 
and 30. Section 28 sets out which indictable offences 
are capable of being heard and determined summarily 
and section 29 (i.e. this section) sets out the test to 
be applied in deciding whether a particular charge (in 
section 28) should be heard summarily. 

There are two parts to the test under this section:  

•  The accused must consent to the charge being heard 
and determined summarily. This has the effect of giving 
the accused a right to have any indictable charge 
proceed to a jury trial. 

•  The court must be satisfied that the case is appropriate 
to be heard summarily. A set of mandatory criteria  
are set out in subsection (2) and discussed in more 
detail below.

Section 30 sets out the practical process for making 
the decision that a charge be heard and determined 
summarily, and sets out what occurs after that decision 
is made. 

The Courts Legislation (Jurisdiction) Act 2006 introduced 
a list of factors that the court must consider when 
deciding whether it is appropriate for an indictable 
offence to be determined summarily. The non-exhaustive 
list is intended to promote transparency and assist 
magistrates in their decision making process, by 
prompting consideration of relevant factors. The list also 
clarified some uncertainties – in particular, it was made 
clear that the accused’s criminal record is a relevant 
consideration in determining whether or not an indictable 
offence should be heard and determined summarily. 

It is important to note that these factors only apply in the 
Magistrates’ Court. They do not apply in the Children’s 
Court. In the Children’s Court, all matters (other than 
specified indictable offences) are to be determined 
summarily unless the child objects to a summary hearing 
or there are exceptional circumstances. 

Section 29(2)(b) requires the court to have regard to the 
sentences available to the court when deciding whether 
it is appropriate to hear and determine an indictable 
offence summarily. When considering this, almost all 
indictable offences are subject to a limit on the penalty 
that may be imposed when the offence is determined 
summarily. This limit is usually much less than the 
maximum penalty for the offence. The main limitations on 
penalty are as follows:

• sentences of imprisonment must not exceed two years

•  a fine on a natural person must not exceed 500 
penalty units

•  a fine on a body corporate must not exceed 2500 
penalty units.

These limitations are set out in sections 113, 112A and 
113D (respectively) of the Sentencing Act 1991, but are 
subject to an expressed contrary intention. Sections 
112A and 113D are new sections inserted by sections 
433 and 434 of this Act. They are discussed in more 
detail in Part 9.7 under sections 433 and 434.

The effect of this limit was considered by Brooking J in 
Hansford v His Honour Judge Neesham [1995] 2 VR 233 
at 236-237:

Section 113 [of the Sentencing Act 1991] operates 
indifferently upon all sentences to be imposed for 
an indictable offence tried summarily under s53(1) 
[of the Magistrates’ Court Act 1989]. It does not 
prescribe a maximum penalty for the offence in the 
sense in which those words are used in section 
5(2)(a) - the specification of a maximum penalty by 
the legislature for a particular crime. It leaves the 
statutory maximum penalty untouched, but imposes 
upon a particular sentencing court a jurisdictional 
limit. It imposes its own maximum, not by reference 
to the nature of the offence and its gravity in relation 
to other offences, but by reference to the status 
of the sentencing court:- the inferior court is not 
as a matter of policy to be empowered to pass a 
sentence of more than two years’ imprisonment 
for any indictable offence, great or small. This 
“jurisdictional” maximum, as the respondents would 
describe it, is not a matter to which regard should be 
had in the making of the discretionary determination 
- that well known “instinctive synthesis”- whereby an 
appropriate sentence is arrived at. Rather it is a limit 
which must as a matter of jurisdiction or power be 
observed when sentence is actually passed.

Section 29(5) is new. It recognises that there are cases 
where a body corporate and a natural person may be 
jointly charged with an indictable offence which may be 
heard and determined summarily. In these cases, both 
the body corporate and the natural person must consent 
to a summary hearing before the court hears the charge. 
If a corporate accused fails to appear in a proceeding 
and the natural person consents to a summary hearing 
then the court may proceed to hear the charge. The 
charge against the corporate accused may be heard and 
determined summarily, in its absence, in accordance with 
section 82.

As the note to the section indicates, a matter may 
also be heard and determined summarily if the County 
Court or Supreme Court orders that a charge for an 
indictable offence triable summarily be transferred to 
the Magistrates’ Court under section 168. This is a new 
process. It is discussed in detail in Part 5.2 under  
section 168.

See also section 6(4) and 10 for the process by which 
an indictable offence triable summarily is initially listed for 
either a mention hearing (summary stream) or a filing 
hearing (committal stream). 

http://www.austlii.edu.au/au/legis/vic/num_act/cla200650o2006408/
http://www.austlii.edu.au/au/legis/vic/consol_act/sa1991121/
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30   Procedure for indictable offences that 
may be heard and determined summarily

Overview

This section sets out the practical procedure for deciding 
whether an indictable offence that may be heard and 
determined summarily should be heard summarily (the 
test to be applied is in section 29). 

The court may offer a summary hearing or either 
party may apply for one at any time before the court 
determines whether to commit the accused for trial. A 
summary hearing must be conducted in accordance with 
Part 3.3. 

Legislative History

This section is based on section 54(1)–(8) of the 
Magistrates’ Court Act 1989. Section 30(3) has been 
slightly modified, and is discussed below. 

Relevant Rules/Regulations/Forms

For applications for summary hearing of indictable 
offences, see rule 62 of the Magistrates’ Court Criminal 
Procedure Rules 2009.

Discussion

An application for a summary hearing on an indictable 
charge may be made at a number of different stages 
in a proceeding. For instance, many indictable offences 
which are triable summarily are listed in the summary 
stream. The accused may indicate that they do not 
consent to summary jurisdiction at any time and 
the matter will then be listed for a filing hearing in 
accordance with Chapter 4.

The case will usually proceed in the summary stream (in 
the absence of such an indication from the accused), 
and either before a plea of guilty or not guilty is entered, 
the informant or the accused may apply for, or the court 
may offer, a summary hearing. A summary hearing will be 
held if the accused consents to summary jurisdiction and 
the court considers that it is appropriate for summary 
jurisdiction to be exercised (see section 29). 

If the case is in the committal stream an application for, 
or an offer of, a summary hearing may be made at any 
time before the Magistrates’ Court determines whether 
to commit the accused for trial. This will often occur 
at a committal mention hearing (see section 125(1)(b)) 
but sometimes it will occur at the start of a committal 
hearing (see section 128(a)). Occasionally it will arise 
after evidence has been led at a committal hearing. This 
procedure is based on section 54(3) of the Magistrates’ 
Court Act 1989 but the situations in which it operates 
have been made clearer in the Act. 

In deciding whether to hear and determine a charge 
summarily, the court may seek information from the 
prosecutor or informant concerning the evidence in the 
case and any other matter that may be relevant. Where 
the informant is a police officer, this will often involve the 
police prosecutor reading out a summary and providing 
information to the court regarding the factors to which 
the court must have regard under section 29 (e.g. the 
seriousness of the offence). 

If the court grants a summary hearing, the section 
provides flexibility concerning the manner in which 
evidence can be presented. Normally this will be in 
accordance with Part 3.3 which governs summary 
hearings. However, if summary jurisdiction is granted 
after some evidence has been heard in a committal 
hearing, section 30(7) and (8) provide that the evidence 
may be admitted in the summary hearing. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Part 3.2 – Procedure 
before Summary Hearing
Part Overview
Part 3.2 sets out the procedure before a summary 
hearing. The Part is divided into the following Divisions:

Division 1 – General

Division 2 – Pre-hearing disclosure of prosecution case 

Division 3 – Preliminary disclosure of case of accused

Division 4 –  Mention hearing, summary case conference 
and contest mention hearing

The most significant changes are in Division 2 which  
sets out in detail the framework of pre-hearing disclosure 
of the prosecution’s case. Division 3 deals with  
defence disclosure. 

Division 1 – General

31  Court may change place of hearing

Overview

Section 31 enables the Magistrates’ Court to order that 
a hearing in a summary proceeding be held at a different 
place or venue. 

Legislative History

The power to change venue in the Magistrates’ Court 
was previously covered by clause 1 of Schedule 2 to the 
Magistrates’ Court Act 1989. However, the Act takes a 
different approach to this issue and section 31 is more 
closely modelled on section 359 of the Crimes Act 1958 
although it has been substantially simplified. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 11 of the Act sets out that a hearing in the 
Magistrates’ Court is to be held either at the venue of the 
court closest to where the alleged offence was committed 
or closest to where the accused lives. In practice, that 
decision is made by the informant when deciding at which 
venue of the court to file the charge-sheet. 

This section allows the venue to be changed by court 
order if either a fair hearing cannot be had at that venue or, 
for any other reason, a change of venue is appropriate.

The power to change venue in the Magistrates’ Court 
was previously covered by clause 1 of Schedule 2 to the 
Magistrates’ Court Act 1989. Section 359 of the Crimes 
Act 1958 applied to changing the time or place of a jury 

trial. The Act provides for the same approach to change 
of venue in both summary and trial proceedings. As a 
result, this section is very similar to section 192.

Section 31 is based on section 359 of the Crimes Act 
1958 and has been modernised and simplified. The 
section does not re-enact the requirement in section 359 
to give notice or the entitlement of parties to be present 
and to make submissions. The approach adopted 
throughout the Act is not to articulate those rights and 
procedural protections as they exist by virtue of ordinary 
principles of procedural fairness.

The court has a broad power to ensure that a hearing 
may be held at another venue where appropriate, for 
example, if it considers that a fair hearing cannot be had 
at the original venue. This is consistent with the right to 
a fair hearing protected by section 24 of the Charter of 
Human Rights and Responsibilities Act 2006. 

The onus of satisfying the court that change of venue is 
appropriate traditionally has rested on the party seeking 
the change (see R v Cattell [1968] 1 NSWR 156) and the 
Act does not depart from that approach. 

The question of change of venue most often arises in 
relation to jury trials when a trial has received significant 
publicity, particularly locally. Those considerations do 
not apply with the same force in summary proceedings 
where cases are heard by a magistrate sitting alone. 

However, change of venue issues can also arise for other 
reasons. For example:

 for practical reasons such as witness convenience and 
whether facilities may be available in a larger centre that 
are not available in a smaller centre (see discussion by 
Nettle J in R v Iaria and Panozzo [2004] VSC 96)   

 where, notwithstanding that a fair hearing can in fact  
be had, there will be a public perception to the contrary 
(see e.g. Cording v Trembath [1921] VLR 163)

•  where the informant has filed at the wrong venue in 
breach of section 11.

An application for change of place of hearing may be 
made by either party or by the court, on its own motion, 
in accordance with section 337 of the Act. 

32   Accused entitled to copy of charge-sheet 
and particulars

Overview

Section 32 entitles the accused to receive a copy of  
the charge-sheet as well as reasonable particulars of 
the charge. 

Legislative History

This section is based on section 32 of the Magistrates’ 
Court Act 1989. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.austlii.edu.au/au/cases/vic/VICSC/2004/96.html
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

An accused may receive a copy of the charge-sheet for 
free, from either the informant or the registrar. 

A charge-sheet must be served with a summons or 
warrant in accordance with section 13 or, if a notice 
to appear has been served, as part of the preliminary 
brief in accordance with section 24. As a result, this 
section acts as a safeguard to ensure that, if the accused 
has not received a charge-sheet through one of those 
processes, it can be accessed without cost.

An accused also has a right to obtain reasonable 
particulars of the charge from the informant. This right 
complements the obligation on the informant to include 
particulars of charges under clause 1(b) of Schedule 1 
sufficient to give “reasonable information as to the nature 
of the charge”. This requirement is discussed in more 
detail in relation to clause 1(b) of Schedule 1 in this guide.

33   Unrepresented accused who requires 
legal advice

Overview

Section 33 sets out the procedure for the Magistrates’ 
Court to follow when an accused is unrepresented on 
the return date.

Legislative History

This section is based, in part, on section 39 of the 
Magistrates’ Court Act 1989, amended to be consistent 
with section 25(2)(e) of the Charter of Human Rights and 
Responsibilities Act 2006. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section applies to an accused charged with an 
offence that is punishable by imprisonment, where the 
accused is unrepresented on the return date. 

In this situation, the Magistrates’ Court must ask the 
accused whether they have sought legal advice and 
inform them of their right to apply for legal aid. If the 
accused requests an adjournment to seek legal advice, 
the court must be satisfied that the accused has not  
had a reasonable opportunity to do so before granting 
the request. 

Section 33(e) is new and has been included for 
consistency with section 25(2)(e) of the Charter of Human 
Rights and Responsibilities Act 2006, which provides 
that an accused must be advised of their right, if eligible, 
to legal aid. 

It should also be noted that section 331 of the Act also 
provides a general power of adjournment. 

34  Return of property

Overview

Section 34 enables the Magistrates’ Court to order  
the return of property taken from the accused or any 
other person. 

Legislative History

Section 34(1) is based on section 42 of the Magistrates’ 
Court Act 1989. Section 34(2) is new. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 33(1) gives the Magistrates’ Court power 
to direct that property taken from the accused be 
returned (to the accused or any person that they direct) 
if consistent with the interests of justice and the safe 
custody of the accused.

Section 42 of the Magistrates’ Court Act 1989 did not 
cover circumstances where the property taken belongs 
to a person other than the accused. Section 33(2) now 
covers that situation by allowing the court to direct that 
such property be returned, subject to any condition the 
court considers appropriate. 

Division 2 – Pre-hearing 
disclosure of prosecution case

Division Overview
Previously, the relevant provisions relating to pre-hearing 
disclosure in summary proceedings were located both 
in the body of the Magistrates’ Court Act 1989 and  
Schedule 2, making the provisions difficult to locate  
and follow. 

The following flowchart shows how the new disclosure 
scheme operates.

The Magistrates’ Court Act 1989 contained three different, 
yet overlapping, procedures for pre-hearing disclosure: 

•  Section 37 contained the ‘brief of evidence’ which 
enabled the informant to serve a brief of evidence, for 
a summary offence, that contained only evidence the 
informant intended to rely on at the hearing. 

•  Section 37A contained the ‘outline of evidence’ which 
enabled the informant, for a summary offence, to serve a 
statement by the informant that outlined the nature and 
circumstances of the offence, as well as a list of witnesses 
and exhibits that the informant intended to rely on. This 
outline could be admitted in evidence in an ex parte 
hearing (i.e. a hearing in the absence of the accused). 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Disclosure

Proceedings 
commenced s.6

Yes No

< 7 days < 7 days

Summary case conference s.54

Accused may make written 
request for full brief s.39

Full brief served at least 14 days 
before contest mention hearing 
or summary hearing s.39, s.40

Notice to appear used?�

Accused may make written request for:
material not provided s.43(1)(d) or 
previous conviction of witness s.43(1)(e)

Preliminary brief served within 7 
days of filing charge-sheet 
ss.24 and 36 
Part 2.3 Div 2, s.24

Accused may 
make written 
request for 
preliminary brief at 
any time s.35(2)

Preliminary brief 
served within 14 
days of request 
s.35(3), s.36

Accused may make written 
request for full brief at any 
time s.39(1)

Informant refuses to comply and 
states grounds of refusal  s.45

Informant complies 
with request s.44

Accused may apply for order 
requiring disclosure s.46(1)

Magistrates’ Court may order 
disclosure s.46(2)

Continuing 
obligation of 
disclosure 
s.42

Preliminary brief 
can be served at 
anytime s.35(4)

LEGEND:

Court responsibility   Prosecutor responsibility   Accused responsibility 

Optional process 
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•  Clause 1A of Schedule 2 enabled the accused to 
make a written request to the informant for pre-hearing 
disclosure in cases for summary offences and indictable 
offences triable summarily. This process covered 
material substantially beyond what the informant had 
to include in a brief of evidence. In particular, it required 
the informant to disclose material relevant to the 
charge, whether or not the informant intended to rely 
on the material, as well as all relevant material that later 
came into the informant’s possession. 

The three different processes were introduced at different 
times and were intended to serve different purposes. As 
a result, the disclosure regime in the Magistrates’ Court 
Act 1989 had several inconsistencies and limitations.

Importantly, an accused could not make a written 
request for material under the Magistrates’ Court Act 
1989 if the informant had served a brief of evidence on 
the accused. This meant that the accused’s statutory 
right to request material relevant to the charge was 
dependent on whether or not the informant had served 
a brief of evidence or not. An accused who had received 
a brief of evidence had no statutory right to request 
material relevant to the charge that the informant did not 
intend to rely on at the hearing. 

Further, a Schedule 2 request triggered both an ongoing 
disclosure obligation in relation to the requested material 
and a power of review by a magistrate. However, no such 
obligation or power of review was available if the informant 
had served a brief of evidence or outline of evidence. 

While it was unlikely that this anomaly would ever 
ultimately deny an accused access to such material 
given the common law obligations of disclosure on an 
informant, such a statutory position was difficult to justify.

The Act’s approach to pre-hearing disclosure in summary 
proceedings is to:

•  promote a basic disclosure package, in the form of 
a preliminary brief, to be available at the earliest 
possible stage in summary proceedings (see sections 
35-38)

•  simplify the process for full disclosure by combining the 
previous brief of evidence process and the Schedule 
2 request process into a single full brief (see sections 
39-41)

•  create consistency in the categories of disclosure 
in summary and committal proceedings so that the 
material disclosed is, as far as is possible, the same 
in both contexts (see section 41 and compare it to 
section 110)

•  create uniformity in disclosure issues that are of general 
application such as:

 –  the ongoing nature of the obligation to disclose  
(see section 42)

 –  the grounds on which witness details and previous 
convictions may be withheld (see sections 45(3)  
and 48)

•  create a clear mechanism for raising and resolving 
disputes about disclosure (see sections 43-46). 

The limited disclosure obligations on the accused (in 
relation to alibi and expert evidence) are located in 
Division 3.

35  When preliminary brief is to be served

Overview

Section 35 sets out when a preliminary brief must be 
served on the accused; either:

•  if a notice to appear has been served, within 7 days of 
charges being filed (in accordance with section 24)

•  if the accused makes a written request for a preliminary 
brief, within 14 days of receiving the written request. 

The informant may also serve a preliminary brief at any
other time. 

Legislative History

This section is new and has no direct relationship to any 
earlier provisions. The contents of the preliminary brief, 
however, are based in part on the outline of evidence in 
section 37A of the Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

For service of a preliminary brief in accordance with 
section 24 see rule 18(2) of the Magistrates’ Court 
Criminal Procedure Rules 2009.

Discussion

The preliminary brief is a new disclosure brief (based 
in part on the previous outline of evidence) designed 
to provide credible preliminary disclosure of the case 
against the accused. The preliminary brief must include a 
copy of the charge-sheet, a sworn summary of the case 
against the accused, the accused’s criminal record and 
notices providing certain information. This is discussed in 
more detail in relation to section 37.

Where a notice to appear has been used, a preliminary 
brief must be served within 7 days of the filing of 
a charge-sheet. This is part of the framework of 
procedures introduced by the Act to address delay which 
also includes the notice to appear process in Division 
2 of Part 2.3 and the summary case conference in 
section 54. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/


70   |    Criminal Procedure Act 2009 – Legislative Guide

This short time frame for service of the preliminary brief 
in notice to appear cases ensures that the accused is 
served with a copy of the preliminary brief at least 7 
days before the return date (being the first mention of 
the case). This is because of the connection between 
the time frames involved with a notice to appear which 
includes the following:

•  A notice to appear must direct a person to appear on a 
date not less than 28 days after the notice is given (see 
section 21(2)(g)).

•  A notice to appear lapses unless a charge-sheet is 
filed within 14 days of the notice being given (see 
section 22(1)).

•  A preliminary brief must be served within 7 days of the 
charge-sheet being served (see section 24(a)). 

Service of the preliminary brief at least 7 days before the 
return date is designed to significantly increase the ability 
of the parties to either resolve the case or to work out the 
direction in which the case is heading at the return date. 
If it is served, then a summary case conference must 
be held before either:

• a request for a full brief is made

• the case is set down for a contest mention hearing.

In arrest or summons cases, section 35(2)-(4) governs 
the provision of a preliminary brief. Section 35(2) and 
(3), allows the accused to make a written request at any 
time for the preliminary brief, which must be provided 
within 14 days of the request. This may be useful where 
an accused is seeking basic information about a charge 
before making a decision about how to proceed.  

Section 35(4) makes it clear that the prosecution can 
serve a preliminary brief at any time. For example, the 
prosecution may decide to serve a preliminary brief with 
a summons before the return date in order to provide 
basic disclosure at an early stage in the proceeding. 

The preliminary brief can also be used for hearings in the 
absence of the accused (see section 84) in the same way 
as previously an outline of evidence could (see section 
37A of the Magistrates’ Court Act 1989), provided it was 
served at least 14 days before the hearing. 

If the timelines in this section are not complied with or 
the preliminary brief does not comply with section 37, 
the accused may apply to the Magistrates’ Court for an 
order requiring disclosure (see section 46). 

36  How preliminary brief must be served

Overview

Section 36 provides that a preliminary brief must be 
served personally unless the informant is satisfied that 
ordinary service is appropriate. 

Legislative History

This section is based on section 37A(6) of the 
Magistrates’ Court Act 1989. However, that section 
provided for outlines of evidence to be served “as if they 
were a summons”, whereas this section sets out the 
modes of service explicitly.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

A preliminary brief must be served personally unless the 
informant considers that ordinary service is appropriate. 

Section 391 sets out how personal service may be 
effected, while section 394 sets out how ordinary service 
may be effected.

The different modes of personal service are discussed in 
more detail at section 391 and are:  

•  giving a copy of the document to the person to  
be served

•  if the person does not accept service, putting the copy 
down in the person’s presence and explaining the 
nature of the document to them

•  leaving a copy of the document at the person’s last 
known or most usual place of residence with a person 
who appears to be over the age of sixteen

•  sending a copy of the document to the person’s legal 
practitioner if that legal practitioner has provided 
written notice that they act on behalf of the accused 
and have instructions to accept personal service

•  if the person is in prison or custody, either sending the 
document by registered post to the relevant detention 
facility marked for that person’s attention or leaving it 
with a person who works at the facility. 

This section allows an informant to serve a preliminary 
brief for a summary offence by ordinary service in 
appropriate circumstances, having regard to a number 
of factors including the nature and gravity of the offence, 
how long it has been since the address for service was 
ascertained and the manner of service of the summons 
to answer to the charge (for which see section 17). 
Where a notice to appear has been used, the mandatory 
time limits for serving a preliminary brief (within 7 days) 
will ensure that the accused’s postal address will always 
be recent.

Section 394 sets out the ways in which ordinary service 
can be effected. In this context it will usually be under 
section 394(a) which allows for service by ordinary post 
at the last known address for the accused, section 
394(b) which allows for service by ordinary post on the 
accused’s legal practitioner at their business address or 
section 394(ba) which provides for service via the legal 
practitioner’s document exchange facilities.

Section 399 sets out the requirements for proof of service. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf


Part 3.2  |  71

37  Contents of preliminary brief

Overview

Section 37 sets out what must and may be included 
in a preliminary brief. 

Legislative History

This section is based in part on the contents of the 
outline of evidence in section 37A(2) of the Magistrates’ 
Court Act 1989. However, it has been substantially 
altered to reflect the more significant role of the 
preliminary brief in the new disclosure regime.

Relevant Rules/Regulations/Forms

For the form of the notice accompanying the preliminary 
brief, see rule 18(1) and Form 10 of the Magistrates’ 
Court Criminal Procedure Rules 2009.

Discussion

In summary, the key features of the content of a 
preliminary brief are:

•  the charge-sheet

• a notice about legal representation

•  a sworn summary of the material available 
to the prosecution, including:

  –  the alleged offence (facts, background and 
consequences)

 –  the accused’s statements

 –  a list of possible witnesses and exhibits

  –  any other documents that may assist the accused in 
understanding the case, for example, a statement of 
a key witness.

Having this material available early in the proceedings 
will give an accused more information about the 
charges they face. As a result, it should encourage 
early resolution of charges and, where early resolution is 
not possible, early decisions to be made about how to 
proceed to a hearing. 

The preliminary brief is designed to tie in with the new 
summary case conference in section 54. This is an out 
of court discussion between the parties with the goal of 
either identifying a resolution to the charge or planning 
for a summary hearing. One of the main purposes of a 
summary case conference is to facilitate the provision 
of extra material that may be required before a case 
will be resolved. The preliminary brief will provide basic 
information to enable that sort of material to be identified.

Example 1

The accused is charged with driving while 
suspended. She is given a preliminary brief and 
is satisfied that it accurately summarises what 
occurred (the brief includes a certified extract 
concerning her licence suspension because she 
initially denied being suspended). After receiving legal 
advice from a duty lawyer, the accused pleads guilty 
on the return date and is sentenced immediately.

Example 2

The accused is charged with assaulting his wife. He 
is given a preliminary brief which includes quotes 
from a statement taken from his wife and reference 
to CCTV camera footage. 

The accused’s legal practitioner advises the 
accused that he should not consider pleading guilty 
until they have seen the statement and the footage. 
Rather than emailing off a request for a full brief, 
the practitioner arranges for a summary case 
conference and requests the statement and the 
footage. At the conference, the statement and the 
footage are available. The police agree to amend 
the summary and the accused pleads guilty and is 
sentenced at the next mention hearing.

Section 37(1)(b) requires a notice to be provided in 
the preliminary brief which advises the accused of the 
importance of obtaining legal representation and the 
accused’s right, if eligible, to obtain legal aid. This is 
consistent with the right in section 25(2)(e) of the Charter 
of Human Rights and Responsibilities Act 2006. 

Section 37(1)(f) requires the informant to include written 
notice in the preliminary brief that there is material that 
the informant refuses to disclose and the grounds on 
which disclosure is refused. The grounds for refusing 
disclosure are set out in section 45. 

Section 37(d) and (e) contains new requirements, not 
previously included in the outline of evidence. They 
require a copy of the criminal record and any evidentiary 
certificates (for example any certificates issued under the 
Road Safety Act 1986) to be included in the preliminary 
brief. The inclusion of a criminal record is also relevant 
to the new use that can be made of a criminal record in 
a summary hearing that is heard and determined in the 
absence of the accused (see section 86(2)). 

The informant’s statement under section 37(2) must  
also comply with section 38; that is, it must be sworn, 
signed or attested to. The informant’s statement is 
required to be a more complete and accurate statement 
than was previously required in the outline of evidence. 
Section 37(2) sets out a detailed list of what must be 
included, such as a statement of the alleged facts and 
the material that is available to the prosecution  
to support the alleged facts.  

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.austlii.edu.au/au/legis/vic/consol_act/rsa1986125/
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Section 37(3) provides that a preliminary brief may 
include any other material that is relevant and available 
to the prosecution at the time. This is intended to enable 
the informant to include other material in the preliminary 
brief, such as witness statements, which are available at 
the time, particularly those which are likely to be needed 
by the accused before deciding how to proceed. 

38   Requirements for informant’s statement 
in preliminary brief

Overview

Section 38 requires an informant’s statement to be 
sworn, signed or attested to. 

Legislative History

This section is based on section 37A(3) of the 
Magistrates’ Court Act 1989 but updated to apply to a 
preliminary brief. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The requirements for the informant’s statement in this 
section are of paramount importance. This is particularly 
so with regard to the preliminary brief because the 
accused and their legal representative need to be able 
to have confidence in the accuracy and veracity of the 
contents of the preliminary brief in order for all aspects of 
the new summary procedures to work efficiently. 

Responsibility for meeting statutory timelines and 
providing early credible preliminary briefs rests with 
the police. Those briefs need to be credible as well as 
adequate – credible because they should accurately 
reflect the available evidence and adequate because 
although they contain an abbreviated version of that 
evidence, preliminary briefs should be comprehensive at 
the same time. 

39  When full brief must be served

Overview

Section 39 sets out the process for an accused to 
request a full brief. It can be requested in writing:

•  any time after the commencement of a criminal 
proceeding unless a notice to appear has been given 

•  if a notice to appear has been given, at any time after a 
summary case conference has been held. 

 If a full brief is requested, it must be served at least 14 
days before the contest mention hearing or if there is 
no contest mention hearing, at least 14 days before the 
summary hearing. 

Legislative History

This section is largely new, however, the written request 
process is similar to that in clause 1A, Schedule 2 to the 
Magistrates’ Court Act 1989.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section introduces a new full brief, which is a 
comprehensive disclosure brief that is intended to include 
all material that is relevant to the charge, whether or not 
the prosecution intends to rely on it at hearing. 

The full brief replaces both the brief provided in 
accordance with clause 1A, Schedule 2 to the 
Magistrates’ Court Act 1989 and the brief of evidence in 
section 37 of the Magistrates’ Court Act 1989. As a single, 
comprehensive disclosure process, the full brief avoids the 
difficulties in having two different brief processes. 

This section provides a single process for disclosure of the 
full brief, namely, by the accused making a written request. 

The time frame for when an accused may make a written 
request varies depending on whether a notice to appear 
was given. In notice to appear cases, a preliminary brief 
will have been served on the accused within 7 days of 
filing a charge-sheet. The parties must then take part in a 
summary case conference under section 54 before a full 
brief may be requested. At the summary case conference 
the accused may identify further material relevant to the 
charge and may obtain this material without having to 
request a full brief. 

In a summons, warrant or arrest case, the accused may 
make a written request for either a preliminary brief in 
accordance with section 35 or a full brief at any time 
after the commencement of a criminal proceeding.

The timeframe for service of a full brief is determined 
by reference to when it will be needed (14 days before 
contest mention hearing or summary hearing as the 
case may be), rather than by reference to a certain period 
of time after the request is made (e.g. 21 or 42 days). 
The approach in the Act provides for flexibility as the time 
for serving the full brief is aligned to the next hearing at 
which it will be relevant. A request for a full brief should 
be made as early as possible once a case is listed for 
contest mention hearing and it is clear that the full brief 
will be required. Under subsection (3), the court can also 
vary the timeframes for service under this section.

However, the Act includes new procedures to encourage 
and require early discussion between the parties, including 
preliminary disclosure of key material by request. This 
should reduce the need for cases to be adjourned to 
contest mention only for the purpose of negotiating about 
charges, or to obtain access to important information. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Part 3.2  |  73

See the discussion of the summary case conference 
process in relation to section 54 and the discussion of the 
preliminary brief in relation to section 35.

If the timeframe is not complied with or the informant has 
not provided disclosure consistent with section 41, an 
application may be made to the Magistrates’ Court under 
section 46 for a disclosure order. Where the accused 
considers that disclosure is deficient, they can request 
further disclosure under section 43. If the prosecution 
does not agree to the further disclosure then an order 
can also be made under section 46.

40  How full brief must be served

Overview

Section 40 provides that a full brief must be served 
personally unless the informant is satisfied that ordinary 
service is appropriate in the circumstances. 

Legislative History

This section is similar to section 37A(6) of the 
Magistrates’ Court Act 1989.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section requires the full brief to be served personally 
unless ordinary service is appropriate.

Section 391 sets out how personal service may be 
effected, while section 394 sets out how ordinary service 
may be effected. 

The different modes of personal service are discussed in 
more detail at section 391 and are:  

•  giving a copy of the document to the person to  
be served

•  if the person does not accept service, putting the copy 
down in the person’s presence and explaining the 
nature of the document to them

•  leaving a copy of the document at the person’s last 
known or most usual place of residence with a person 
who appears to be over the age of 16

•  sending a copy of the document to the person’s legal 
practitioner if that legal practitioner has provided 
written notice that they act on behalf of the accused 
and have instructions to accept personal service

•  if the person is in prison or custody, either sending the 
document by registered post to the relevant detention 
facility marked for that person’s attention or leaving it 
with a person who works at the facility. 

As noted above, the prosecution can serve a full brief by 
ordinary service if it is an appropriate method of service 
in the circumstances, having regard to certain factors. 
These include the nature and gravity of the offence, 

how long it has been since the address for service was 
ascertained and the manner of service of the summons 
to answer to the charge (for which see section 17). 

Section 394 sets out the ways in which ordinary service 
can be effected. In this context it will most often be 
under section 394(a) which allows for service by ordinary 
post to the last known address for the accused, section 
394(b) which allows for service by ordinary post on the 
accused’s legal practitioner at their ordinary business 
address or section 394(b) which provides for service via 
the legal practitioner’s document exchange facilities. 

Section 399 sets out the requirements for proof of service. 

41  Contents of full brief

Overview

Section 41 sets out the contents of the full brief. 

Legislative History

This section combines aspects from the contents of 
the parliamentary brief of evidence in section 37(1), 
material referred to in clause 1A(2) of Schedule 2 and 
the contents of a hand-up brief as part of the committals 
process in clause 6(1) of Schedule 5 to the Magistrates’ 
Court Act 1989. 

Relevant Rules/Regulations/Forms

For the form of the notice accompanying the full brief, 
see rule 19 and Form 11 of the Magistrates’ Court 
Criminal Procedure Rules 2009.

Discussion

For clarity, section 41 divides the contents of the full brief 
into three categories:

•  Basic material that must be given in all cases (the 
charge-sheet, notice about legal representation etc) 
(subsection (1)(a)-(c)).

•  Material that the prosecution intends to rely upon 
(subsection (1)(d)). 

•  Material relevant to the charge that the prosecution 
does not intend to rely upon (subsection (1)(e)). 

There are three important exceptions to these categories:

•  The prosecution does not have to re-disclose anything 
that has previously been disclosed (subsection (1)).

•  The prosecution can withhold material on a number 
of grounds set out in section 45 which include any 
ground on which disclosure under a subpoena or 
witness summons could have been refused. However, 
notice of such a withholding must be given to the 
accused (see subsection (1)(f)).

•  Contact details of witnesses are subject to special 
rules set out in section 48.
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One objective of the Act is to harmonise procedures 
between summary and indictable proceedings, unless 
there is a good reason for a difference. As a result, this 
section harmonises the contents of the full brief so that 
it is, as far as possible, consistent with the contents of 
the hand-up brief in a committal proceeding in 
section 110. 

Section 42 (below) provides that the informant has a 
continuing obligation of disclosure. If, after service of the 
full brief, material that is listed in section 41 comes into 
the possession of the prosecution, it must be served on 
the accused as soon as practicable. 

Material in the full brief may be admitted in evidence in a 
summary hearing that is heard and determined in the 
absence of the accused when the accused does not 
appear (see section 83).

42  Continuing obligation of disclosure

Overview

Section 42 provides that the informant has a continuing 
obligation to disclose any material that is required to be 
disclosed under a preliminary brief or a full brief that 
comes into the informant’s possession after service of 
the brief. 

Legislative History

This section is based, in part, on clause 1A(7) of 
Schedule 2 and clause 7(4) of Schedule 5 to the 
Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 42 provides an ongoing obligation of disclosure 
that applies once primary disclosure has been made 
through a preliminary brief or a full brief.

This section does not provide a detailed, codified 
model for disclosure, nor does it derogate from existing 
disclosure obligations. Instead, it provides a statutory 
expression of basic ongoing disclosure obligations 
following primary disclosure through a preliminary brief or 
a full brief. It is designed to reflect existing common law 
disclosure obligations arising from the prosecutor’s duty 
of fairness. Section 416 confirms that nothing in the Act 
derogates from any other duty of disclosure, and also 
protects grounds for refusing disclosure that arise under 
any other Act or rule of law. 

The obligation applies after the preliminary brief or full 
brief has been served. Any information or material in the 
possession of the prosecution which would have been 
included in either of those briefs must be served on 
the accused as soon as is reasonably practicable. The 
requirements for a preliminary brief or full brief are found 
in sections 37 and 41 respectively (and are discussed in 

detail in the commentary to those sections). For these 
purposes, it should be noted that the hand-up brief 
categories are divided into material that the prosecution 
intends to rely on and material that is relevant to the 
charge that the prosecution does not intend to rely on. 

Previously, the obligation under clause 1A(7) of Schedule 
1 to the Magistrates’ Court Act 1989 applied only when 
a Schedule 2 request had been made. This meant that 
the continuing obligation of disclosure was not applicable 
if the informant had served either a brief of evidence or 
an outline of evidence, but there had been no Schedule 
2 request. 

As the Act harmonises provisions across jurisdictions, 
similar sections exist at the committal and trial stages 
(see sections 111 and 185). The wording is similar to 
that used previously in relation to committal proceedings 
in clause 7(4) of Schedule 5 to the Magistrates’ Court 
Act 1989. However, clause 7(4) of Schedule 5 to the 
Magistrates’ Court Act 1989 only required the disclosure 
of material that had come into existence after a request 
had been made. 

Section 42 is different in that it applies to material that 
has come into the possession of the prosecution after 
service of the preliminary brief or full brief.

43   Accused may make request for material 
etc. not provided

Overview

Section 43 enables the accused to make a written 
request for:

• copies of any statement or things listed in a full brief

• inspection of exhibits

•  any material that the informant was required to  
include in a preliminary brief or full brief, that had not 
been included

•  particulars of previous convictions of any witness who 
the prosecution intends to call at the hearing. 

The section sets out the timeframe in which an accused 
may make a request. 

Legislative History

This section is new. However, it draws on clauses  
1A(2) and (5) of Schedule 2 to the Magistrates’ Court 
Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 
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Discussion

This section provides for three different kinds of request 
to be made for material.

Section 43(1)(a)-(c) provides a mechanism for the 
accused to request access (by way of copies or 
inspection) to material listed but not actually provided in 
a full brief or preliminary brief. A list can be provided in 
a full brief in relation to most of the categories of material 
under section 41(1)(f). 

Section 43(1)(d) provides for requests for material that was 
not included or referred to in a brief, but should have been.

Section 43(1)(e) provides for requests for previous 
convictions of prosecution witnesses.

The Act provides a new procedure for resolving disputes in 
relation to disclosure, which comprises the following steps:

• A request is made under section 43.

•  Section 44 requires the informant to comply with the 
accused’s request or state the grounds of refusal within 
7 days. 

•  Section 45 sets out the grounds on which the 
informant may refuse to comply. 

•  Section 46 allows the accused to apply to the 
Magistrates’ Court for a disclosure order in the  
event of a refusal or a failure to comply with any 
disclosure obligation. 

A written request for material under section 43 can be 
made at any time after the service of a preliminary brief or 
full brief, but at least 7 days before the contest mention 
hearing or summary hearing (if there is no contest 
mention hearing). Requests outside this period require 
leave from the court. 

44   Informant must comply with request 
or state grounds of refusal

Overview

Section 44 provides that an informant must comply with 
the accused’s request for material under section 43 
within 7 days or serve a notice identifying the grounds on 
which the informant refuses to comply. 

Legislative History

This section is based on clause 1A(5) and (5A) of 
Schedule 2 to the Magistrates’ Court Act 1989. However, 
it applies to requests for disclosure more generally, rather 
than being limited to a Schedule 2 type request.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section forms part of a regime for making requests 
for, and resolving disputes about, further disclosure.

Section 43 allows requests to be made for further disclosure.

Section 44 (i.e. this section) requires the informant to 
comply with the accused’s request or state the grounds 
for refusal within 7 days. 

Section 45 sets out the grounds on which the informant 
may refuse to comply. 

Section 46 allows the accused to apply to the Magistrates’ 
Court for a disclosure order in the event of a refusal or a 
failure to comply with any disclosure obligation. 

The court can reduce or extend the time limits in this 
section. Section 337 operates to allow the reduction or 
extension to be ordered on the application of either party 
or on the court’s own motion.

45   Grounds on which informant 
may refuse disclosure

Overview

Section 45 sets out the grounds on which the informant 
may refuse to disclose any information, document or 
thing that would otherwise be required to be disclosed. 

Legislative History

This section is based on clause 1A(3) and (4) of Schedule 
2 to the Magistrates’ Court Act 1989. However, it applies  
to requests for disclosure more generally, rather than 
being limited to a Schedule 2 type request.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section sets out the grounds on which the 
prosecution can refuse to disclose material that is 
otherwise disclosable under this Part. Written notice of the 
grounds relied on to withhold disclosure must be given:

•  as part of a preliminary brief or full brief if material 
otherwise required to be included in the brief is not 
included (see sections 37(1)(f) and 41(1)(f)) 

•  if an accused makes a request for material under 
section 43, within 7 days of receiving the request (or as 
otherwise varied by the Magistrates’ Court). 

Section 45(1) sets out a series of grounds for withholding 
information based on public interest grounds and 
including prejudice to law enforcement, safety or the fair 
hearing of a criminal charge.
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Section 45(2) makes it clear that material can be 
withheld on any ground on which a witness summons 
or subpoena could be resisted. This is consistent with 
section 416 of this Act, which protects any additional 
grounds (i.e. outside of this Act) for withholding material.

Section 45(3) relates to the specific issue of previous 
convictions of witnesses. It allows the prosecution 
to withhold previous convictions that are irrelevant 
to the proceeding. However, where that is done, the 
prosecution must notify the accused of their existence. 
The test for refusing disclosure is now also the same 
in committal proceedings (section 122(3)) and trial 
proceedings (section 187). 

This section is designed to encourage communication 
between the parties about disclosure issues so that only 
genuine disputes as to disclosure require court time to 
resolve. However, for those that do require a ruling, the 
accused can make an application for a disclosure order 
under section 46. 

The issue of when contact details of witnesses can 
be released is dealt with as a separate topic under 
section 48.

46   Accused may apply for order 
requiring disclosure

Overview

Section 46 enables an accused to apply for an order 
requiring disclosure where either the informant has 
refused to provide disclosure under section 45 or the 
informant has failed to give disclosure in accordance with 
the Division. 

The section enables the Magistrates’ Court to make an 
order that the informant provide disclosure as required. 

Legislative History

This section is based on clause 1A(4) of Schedule 2 to 
the Magistrates’ Court Act 1989. However, it applies  to 
requests for disclosure more generally, rather than being 
limited to a Schedule 2 type request.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The Act provides a framework within which disputes 
regarding disclosure may be resolved. This section 
provides a mechanism to obtain a Magistrates’ 
Court order where the parties are unable to reach an 
agreement in relation to disclosure. 

Previously, the Magistrates’ Court Act 1989 provided 
this power only in relation to disputes arising under a 
Schedule 2 request. 

Section 46 applies to any disclosure obligation and  
is part of a new simple framework for resolving  
disclosure disputes.

Section 43 allows requests to be made for  
further disclosure.

Section 44 requires the informant to comply with the 
accused’s request or state the grounds of refusal within 
7 days. 

Section 45 sets out the grounds on which the informant 
may refuse to comply. 

Section 46 (i.e. this section) allows the accused to 
apply to the Magistrates’ Court for a disclosure order 
in the event of a refusal or a failure to comply with any 
disclosure obligation. 

This approach should reduce the need for the more 
cumbersome process of issuing a witness summons to 
obtain material, although the ability to do so is expressly 
saved by section 336.

47  Rules with respect to statements

Overview

Section 47 sets out the form and procedure for the 
taking of witness statements included in the full brief, to 
ensure they will be admissible if a hearing is later held in 
the absence of the accused. 

Legislative History

This section is based on section 37(2), (3), (4) and (8) of 
the Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Compliance with the rules for statements is necessary 
where the accused does not appear on a summary 
charge and the court proceeds in their absence. The 
admissibility of such statements in those circumstances 
is governed by section 83.

Minor changes have been made to the Magistrates’ 
Court Act 1989 provisions. In addition, section 37(5) of 
the Magistrates’ Court Act 1989 has not been re-enacted 
here. Section 37(5) previously provided an offence of 
perjury based on acknowledging a false statement with 
reference to the informant’s intention at the time of taking 
the statement. For example, section 37(5) provided that 
a person who acknowledges a statement “which the 
informant intends to tender” and which the person knows 
at the time to be false is liable to the penalties of perjury. 
This was problematic for two reasons:

•  Prior to charges being filed, at the time of taking 
statements from witnesses, the informant will often not 
have formed firm views about the investigation, the filing 
of charges and whether or not a matter should proceed 
summarily or commence as a committal proceeding. 
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•  The informant’s intentions with respect to the future 
progress of charges should have no bearing upon the 
prosecution of a witness for perjury where that witness 
knowingly made a false statement.

However, it remains crucial for both the prosecution and 
the accused that statements are accurate and that those 
who knowingly provide false information in a statement 
should be guilty of the offence. Therefore, the Act creates 
a separate offence of acknowledging a false statement 
(set out in section 414). This provision broadens the ambit 
of the offence in order to ensure that the offence applies 
to all situations where a witness knowingly provides false 
information (see discussion of section 414).

48   Disclosure of address or telephone 
number of witness

Overview

Section 48 sets out when the prosecution may disclose 
the address or telephone number of a witness. 

Legislative History

This section is based, in part, on clause 1A(4) of 
Schedule 2 to the Magistrates’ Court Act 1989. However, 
it now applies to all disclosure in summary proceedings, 
rather than only to Schedule 2 type requests.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The test for disclosure of the address or telephone 
number of a witness has been changed in order to be 
consistent with section 13 of the Charter of Human 
Rights and Responsibilities Act 2006 (the Charter).

Clause 1A(4) of Schedule 2 to the Magistrates’ Court 
Act 1989 previously provided that addresses and 
telephone numbers were not to be disclosed unless 
they were a materially relevant part of the evidence or 
unless the Magistrates’ Court permitted the disclosure. 
The Magistrates’ Court could only permit disclosure 
if it was satisfied that there was no risk to the welfare 
or protection of the witness or the interests of justice 
outweighed the risk.

It was not clear from this test whether the criteria was 
the test for granting permission to disclose details, or 
whether the criteria was a prerequisite to the exercise of 
an unfettered discretion. The second option seems more 
likely, although there is no authority on point. 

Given the Charter protection of privacy interests, and 
the extent to which the provision directly impacts on  
core privacy issues, the test has been changed to  
ensure that the privacy interests of the witness are 
a mandatory consideration in determining whether 
disclosure is appropriate. 

The new section now provides for a two-stage approach. 
Disclosure is not permitted unless either:

•  the informant believes that the address or phone 
number is relevant to the offence charged or that it is 
not identified as the name or telephone number of any 
particular person 

• the Magistrates’ Court permits the disclosure.     

The Magistrates’ Court may only give permission if it is 
satisfied that the address or telephone number is relevant 
(the use of the word “materially” in Schedule 2 did not 
appear to add anything to the test) and either:

•  the disclosure is not likely to present a reasonably 
ascertainable risk to the welfare or physical safety of 
the person; (“physical safety” is used in preference to 
“protection” to be consistent with section 126 of the 
Magistrates’ Court Act 1989) 

•  the interests of justice outweigh the risk to welfare  
or safety. 

In considering the interests of justice, the court must 
consider privacy and fair trial issues.

Similar provisions in relation to the committal and trial 
stages are located in sections 114 and 186.

49  Informant may place material on database

Overview

Section 49 enables the informant to effect service of 
material, including the preliminary brief and full brief, 
by placing it on to a prescribed database.

Legislative History

This section is based on section 37A(4), (9) and clause 
1A(2A) of Schedule 2 to the Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

For the prescribed agency (for the purpose of section 
49(1)(a) of the Act) and prescribed database (for the 
purpose of section 49(2) of the Act) see regulation 20 of 
the Criminal Procedure Regulations 2009. 

Discussion

While this section is currently not used as there is no 
prescribed database, it has been retained so that it may 
apply to any electronic disclosure regime introduced in 
the future. 

This section applies to all disclosure in summary 
proceedings, rather than just Schedule 2 requests 
under the Magistrates’ Court Act 1989. This includes a 
preliminary brief, a full brief and material required to be 
disclosed on any other basis.

The outline of evidence process has, as discussed 
above, been replaced by the preliminary brief. The 
preliminary brief can be placed on a database and 
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operate in the same manner as an outline of evidence. 
Section 49(4) applies where a preliminary brief cannot be 
uploaded in sworn form (i.e. with the informant’s signature 
appropriately witnessed in accordance with section 38). 
To ensure that the requirements for a preliminary brief are 
met, a physical copy of the brief must be retained for 12 
months. Given the importance of the preliminary brief to 
the accused and the court, it is essential that recourse can 
be had to the physical copy if needed, and section 49(5) 
therefore includes this requirement.  

For clarity, section 49 expressly provides that placement 
of material on the database in accordance with the 
section (and within the time limits provided) amounts to 
service for the purposes of this Division.

Division 3 – Preliminary 
disclosure of case of accused

Division Overview
This Division imposes two limited disclosure obligations 
on the accused, namely in relation to expert evidence 
and alibi evidence.

50  Expert evidence

Overview

Section 50 provides that if an accused intends to rely 
on an expert witness, a statement of the expert witness 
must be filed and served at least 7 days before the 
contest mention hearing or summary hearing (if there
is no contest mention hearing) or as soon as possible 
after it comes into existence. 

Section 50(2) sets out what must be included in an 
expert witness statement. 

Legislative History

This section is based, in part, on clause 1B of Schedule 
2 to the Magistrates’ Court Act 1989 and section 9(2) of 
the Crimes (Criminal Trials) Act 1999.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The time frame for service of an expert witness statement 
has been amended from at least 7 days before the 
mention date, to at least 7 days before the contest 
mention hearing. The change reflects that preparation 
of an expert witness statement often takes some time 
and is usually not completed prior to a mention hearing. 
Further, service of an expert witness statement reflects 
the likelihood that a case will proceed to a summary 
hearing, and service of it should reflect this position. 

The section also covers situations where an expert 
witness statement is created after the contest mention 
hearing, in which case it must be filed and served as 
soon as possible after it comes into existence. 

The section largely draws from the wording in section 9 
of the Crimes (Criminal Trials) Act 1999 and includes the 
requirement in section 9(2) in relation to the content of 
the expert witness statement. 

As the Act harmonises provisions across jurisdictions, 
a similar provision can be found in trial proceedings at 
section 189. 

As noted in the section itself, section 177 of the new 
Evidence Act 2008 (which commenced on the same day 
as this Act) provides for certificates of expert evidence to 
be admissible where they are served at least 21 days prior 
to a hearing. Certificates that comply with section 177(1) 
are also likely to comply with this section and therefore 
service of such a certificate would fulfil the accused’s 
obligations under this section. However, that result does 
not necessarily flow. It should also be noted that section 
177 does not require a certificate to be filed whereas a 
statement under this section must be filed in court. 

51  Alibi evidence

Overview

Section 51 sets out the procedure for providing notice 
to the informant and the Magistrates’ Court that the 
accused intends to rely on alibi evidence. 

Legislative History

This section is based on section 47 of the Magistrates’ 
Court Act 1989 and section 399A of the Crimes Act 1958. 

Relevant Rules/Regulations/Forms

For notice of alibi, see rule 26 of the Magistrates’ Court 
Criminal Procedure Rules 2009.

Discussion

Separate alibi provisions were previously found in the 
Magistrates’ Court Act 1989 and the Crimes Act 1958. 
Section 51 draws mainly from the wording in the Crimes 
Act 1958 provision. As the Act harmonises procedures 
across jurisdictions, the term evidence in support of 
alibi is defined in section 3 of the Act and section 51 
is consistent with section 190, the alibi provision in the 
trial chapter. 

However, there has been a change to the timeframes 
within which alibi notices have to be served. Under 
section 47 of the Magistrates’ Court Act 1989, notice 
had to be given before the start of the examination of 
the first prosecution witness. The time frame for service 
of an alibi notice has been amended to at least 7 days 
before the contest mention hearing or summary hearing, 
as the case may be. The change reflects the need to 
avoid unnecessary adjournments by ensuring that alibi 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/67CD63484DBF4527CA256E5B00213DAD/$FILE/99-035a.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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issues are raised in advance and able to be managed. It 
also means that the timeframes are aligned with those in 
relation to expert witness statements (see section 50). 

The section also covers situations where a notice of 
alibi comes into existence after the contest mention 
hearing, in which case it must be filed and served as 
soon as possible after it comes into existence.

If these timeframes are not met, the court’s leave to call 
alibi evidence is required.

Other than in relation to timeframes, the substance of 
the obligations under this section has not changed. As 
a result, it can reasonably be expected that the same 
approach will be taken to the issue. In particular, as to:

•  when to grant leave to adduce alibi evidence when 
the section has not been complied with (see, e.g. R v 
Sullivan [1971] 1 QB 253)  

•  the extent of the particulars that need to be given (see, 
e.g. R v Sorby [1986] VR 753).

It is an offence under section 52 for the prosecution to 
communicate with a named alibi witness.

52  Offence to communicate with alibi witness

Overview

Section 52 provides that it is an offence for the 
prosecution or a member of the police force to 
communicate with a proposed witness named in a notice 
of alibi. 

According to section 52(2) the section does not apply 
to a person who the accused has been notified is a 
prosecution witness. 

Legislative History

This section is based on section 47(4) of the Magistrates’ 
Court Act 1989 and section 399B of the Crimes Act 1958. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 52(1) is based on previous provisions in the 
Magistrates’ Court Act 1989 and the Crimes Act 1958. 
Section 51(2) is new and provides that communication 
with a witness named in a notice of alibi is not an offence 
if the accused has been notified the person may be called 
as a witness for the prosecution at the summary hearing.

This section is designed to overcome the difficulty 
the prosecution may face in communicating with a 
prosecution witness for the purposes of preparing  
their case, where that witness is named in a notice of 
alibi. This situation arose in R v Boris Beljajev [2006] 
VSC 413 (Beljajev). 

In that case, the defence had provided a notice of alibi 
listing three prosecution witnesses, whose statements 
had been included in the prosecution brief.

The DPP raised a number of arguments against the 
notice of alibi namely that:

•  it was the intention of Parliament that the sections 
apply solely to defence witnesses who supported the 
accused’s alibi and not prosecution witnesses

•  the operation of section 399B could prevent the  
DPP from testing the reliability of its own witnesses  
as they would effectively be ‘quarantined’ and 
unavailable for interview

•  the intention of the notice of alibi was to prevent the 
DPP from having access to their witnesses. 

Coldrey J rejected the DPP’s proposition that the notice 
was used to prevent the DPP from having access to its 
own witnesses. Instead he interpreted the words “any 
other person” in section 399A and “proposed witness” 
in section 399B to mean only witnesses proposed to be 
called by the accused and not DPP witnesses that the 
accused could cross-examine at trial.

While that result avoided the immediate problem, the 
interpretation adopted by Coldrey J is not the only one 
available on the face of the section. An exception based 
on the decision in Beljajev has been provided in order to 
ensure that the position is clear. 

A similar exception is provided in relation to trials,  
at section 191.

Division 4 – Mention hearing, 
summary case conference and 
contest mention hearing

53  Mention hearing

Overview

Section 53 sets out what the Magistrates’ Court may do 
at a mention hearing. 

Legislative History

This section is new and has no relationship with any 
earlier provisions. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section is intended to clearly set out what a mention 
hearing is and the powers that may be exercised at a 
mention hearing. Previously, the Magistrates’ Court Act 
1989 referred to mention hearings, but did not set out 
the court’s powers at such a hearing. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2006/413.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2006/413.html
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Commencement of a proceeding 
Chapter 2
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s.53(d)

Court may make 
any other order or 
direction
s.53 (e)
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summary case conference
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determine charge
s.53(b)
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for indictable 
offence
s.53(a)
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LEGEND:
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Prosecutor responsibility 

Accused responsibility 

Optional process 

Importantly, the powers included in section 53 are not 
exhaustive and the court may exercise other powers 
under the Act, such as to give a sentence indication 
under section 60, or to determine a disclosure dispute 
under section 46. 

The following flowchart sets out the way this  
section operates.

Mention Hearing
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54  Summary case conference

Overview

Section 54 creates a new process called a summary 
case conference. It is an out of court discussion 
between the parties designed to make the most of court 
time by creating an early opportunity for cases to be 
resolved, targeted disclosure to be made, or cases to be 
managed to a hearing. 

Legislative History

This section is new and has no relationship to any earlier 
provisions. 

Relevant Rules/Regulations/Forms

For summary case conferences, see rule 21 of the 
Magistrates’ Court Criminal Procedure Rules 2009. 

In accordance with section 54(5) of the Act, where an 
accused is not legally represented, see rule 23 of the 
Magistrates’ Court Criminal Procedure Rules 2009.

Discussion

A summary case conference is a new process in 
summary proceedings. It is held out of court between the 
accused and the prosecution. 

The conference is intended to be a flexible case 
management tool designed to encourage discussion 
between the parties at an early stage in a  
summary proceeding. 

It can be held at any time, including before the return 
date if the parties are in a position to do so. This is more 
likely if a preliminary brief has been served. In some 
cases, a summary case conference is compulsory before 
certain further steps are taken (like setting the matter 
down for a contest mention hearing). In others, it can 
be held by agreement or court order. These cases are 
discussed in more detail below.

The primary statutory purpose of the conference is to 
manage the progression of the case. This may include 
discussing whether the charges should stay as they 
are or be changed, whether the summary is accurate, 
whether the case might benefit from a sentence 
indication or planning for the summary hearing if it is 
clear that one will be necessary.

Section 54(1) also lists some important examples of 
this broad statutory purpose, including identifying and 
providing material that may be useful in resolving the 
case (for example the statement of a key witness or a 
copy of an interview with the accused). This targeted 
disclosure should allow cases to be advanced without 
the need for a full brief to be prepared in every case.

The other examples amplifying the statutory purpose 
include identifying issues in dispute and planning the 
steps needed to resolve the case. For example, at a 
summary case conference the prosecution may agree to 

withdraw a charge or amend a summary allowing 
the case can be resolved by guilty plea at the next 
mention. Alternatively, it may be clear that the case 
will go to a summary hearing and the conference can 
be used to identify issues in dispute and discuss 
estimates of time etc.

The summary case conference is an out of court 
process, not a new hearing like a mention hearing or 
a contest mention hearing. As a result, a case will not 
be adjourned to a conference, rather to a further court 
date with the conference to be held in the meantime. 
Alternatively a case may be stood down at a mention 
hearing for the parties to hold the conference outside 
the courtroom. The Act is flexible regarding the format of 
the conference itself to allow it to be tailored to different 
circumstances. 

A record of the outcome of the conference will need to 
be kept as a matter of good practice and to inform the 
court as to what the outcomes are. 

In order to promote open discussion between the 
prosecution and the accused, section 54(7) provides 
that anything that is said or done in the conference and 
any document prepared solely for the conference is not 
admissible as evidence in any proceeding unless both 
parties agree. 

The section also sets out when a conference must be 
held. For example, where a case was commenced 
by notice to appear and a preliminary brief has been 
served in accordance with section 24, a summary case 
conference must be held prior to:

•  a case being set down for a contest mention  
hearing or, if no contest mention hearing is held, a 
summary hearing

• the accused making a request for a full brief. 

The summary case conference is a central part of the 
notice to appear process. If a notice to appear is served 
and charges are filed within 14 days, the accused will 
receive a preliminary brief within 7 days of the filing of the 
charge-sheet. The summary case conference operates 
on the basis that the accused will have preliminary 
disclosure at the time of the summary case conference. If 
further disclosure is required, this can be identified at the 
conference or a request for a full brief may be made after 
the conference. 

The Magistrates’ Court can also direct the parties to 
attend a summary case conference.

If an accused is unrepresented, a summary case 
conference must not be held unless the court is satisfied 
that it is appropriate, having regard to whether the 
accused has had a reasonable opportunity to obtain 
legal advice (see section 54(5) and (6)). This safeguard is 
intended to ensure that an unrepresented accused is not 
placed in a position of having to attend a summary case 
conference without court oversight. 

http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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Summary Case Conference
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conference can be held 
at any time - including 
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Notice to appear not used

The absence of an accused’s lawyer at a particular 
hearing does not make the accused ‘not legally 
represented’ for the purpose of the proceedings overall. 
Section 54(5) makes this point clear by allowing a 
summary case conference to be held if the accused 
has had a “reasonable opportunity to obtain legal 
advice”. An accused who has a lawyer in relation to a 
charge, but whose lawyer is not present at a particular 
mention hearing, will have had an opportunity to 
obtain legal advice. The protections for unrepresented 
accused are designed to assist those who are genuinely 
unrepresented, rather than those who may be appearing 
without their lawyer on a particular day.

In any other summary proceeding (i.e. where a notice to 
appear has not been served) a conference may be held 
but it is not required under the Act. A conference may 
also be held at any other time, other than when required 
under the Act, if the parties agree.

The following flowchart shows how the summary case 
conference operates, and interacts with other parts of 
the Act.
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55  Contest mention hearing

Overview

Section 55 sets out when a contest mention hearing 
may be held and what the Magistrates’ Court may do at 
a contest mention hearing.

Section 55(4) requires an accused to attend all contest 
mention hearings. 

Legislative History

This section is based on clause 3A of Schedule 2 to the 
Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

A statutory basis for the contest mention system was 
inserted in the Magistrates’ Court Act 1989 by the 
Criminal Procedure Legislation Amendment Act 2008. 
Previously the contest mention system was governed by 
court guidelines.

As the contents of this section make clear, a contest 
mention hearing is designed to be used to plan for a 
summary hearing in the minority of cases that will need 
one. The court can use it to identify the issues in dispute, 
the number of witnesses required and so on.

Before the Act, the contest mention hearing came to be 
used mainly for a different purpose, that is an opportunity 
to attempt to resolve a case through negotiations about 
charges, the summary and often by providing the 
accused with a sentence indication. This approach can 
result in cases taking a long time to resolve with cases 
being adjourned to contest mention hearing in order 
simply to get a sentence indication or an opportunity to 
negotiate with the prosecutor.

The Act does not prevent contest mention hearings 
being used for those purposes, rather it provides new 
opportunities to achieve the same results earlier in a 
proceeding, by:

•  providing for a preliminary brief to give credible early 
disclosure of the prosecution case 

•  creating summary case conferences to give the 
accused the ability to negotiate with the prosecution 
on charges and summaries at an early stage, rather 
than waiting for a contest mention hearing.

Sentence indications are not limited to contest mention 
hearings and can be requested and provided at earlier 
mention hearings as well. This is discussed in relation to 
section 60, later in this guide.

Section 55(4) requires the accused to attend (i.e. be 
physically present at) a contest mention hearing. This is 
an exception to the Act’s usual approach in summary 
proceedings, which is that it is sufficient for the accused 
to appear (i.e. may be represented). It should be 
noted that section 330(3) allows the court to excuse 
attendance, and section 330(4) allows the court to issue 
a warrant to arrest an accused for non-attendance. 

The following flowchart sets out how the contest mention 
hearing works.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/num_act/cplaa20088o2008426/index.html
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Part 3.3 – Summary 
Hearing
Part Overview
If a charge being dealt with in the summary stream 
cannot be resolved at any of the earlier procedural 
stages (for example, at the summary case conference 
or at the contest mention hearing) the process 
that follows (to hear and determine the charge) is the 
summary hearing. 

This Part is made up of 9 Divisions which deal with the 
different stages of a summary hearing:

Divisions 1–3 deal with some of the preliminary issues 
that can arise before a hearing of the evidence is  
formally commenced.

Division 1 –  Joint or separate hearing of charges 
(including charges against multiple accused) 

Division 2 – Diversion program

Division 3 – Sentence indications 

Divisions 4–9 are structured so that the key stages of 
a summary hearing are all captured. The order of these 
Divisions broadly reflects the chronological flow of the 
summary hearing.

Division 4 – Entering a plea

Division 5 – Opening addresses 

Division 6 –  Case for the accused (the process after the 
close of the prosecution case) 

Division 7 – Closing addresses (by both parties)

Division 8 –  Determination of charge (option of finding 
alternative verdict of attempt)  

Division 9 –  Criminal record (of accused and how it is 
used in a sentencing hearing) 

Division 10 sets out procedures to be followed if a party 
fails to appear. These processes apply if the party fails to 
appear at any hearing in the summary process including, 
for example, mention hearings, contest mention hearings 
and summary hearings.

The procedures relating to summary hearings themselves 
(e.g. opening addresses, calling of evidence and 
so on) have been harmonised with trial procedure 
provisions (see Part 5.7), except where there is good 
reason for a different approach. Previously, summary 
hearing procedure was governed by Schedule 2 to 
the Magistrates’ Court Act 1989 which adopted the 
procedure “followed in a criminal trial in the Supreme 
Court” by incorporating sections 397, 398, 417 and 418 
of the Crimes Act 1958 with “necessary modifications” 
(see Schedule 2, clause 2(1) and (2) to the Magistrates’ 
Court Act 1989). The Act takes a different approach by 
explicitly setting out each stage of the summary hearing 
in chronological order. 

It is also important to note that Chapter 8 of the Act 
contains general provisions applying to all criminal 
proceedings. See for example:

•  sections 328 – 330 which deal with when parties are 
required to appear and attend at hearings, including 
who can appear on a party’s behalf 

•  section 331, which sets out a broad power  
of adjournment 

•  section 334, for procedures relevant to charges against 
a corporate accused 

• section 335, in relation to interpreters 

•  section 337, which allows the court to exercise powers 
in the Act on application or on its own motion

•  Part 8.3, which sets out comprehensive procedures for 
the service of documents

•  Part 8.4 (particularly Divisions 1, 2 and 5), which deal 
with costs

•  section 412, which provides a broad power to amend 
documents (including warrants and judgments) where 
there is a defect or error.

Division 1 – Joint or separate 
hearing of charges

Division Overview
This Division deals with when and whether multiple 
charges or multiple accused should be dealt with 
separately or together. Sections 56–58 simplify 
Magistrates’ Court Act 1989 provisions and harmonise 
them with the provisions that apply in trial proceedings 
(see sections 170 and 193). 

Is important to note that these sections deal with the 
hearing of joint charges, that is, where disputed charges 
are to be determined by a magistrate at a summary 
hearing, involving the calling of evidence. This is different 
from administrative arrangements that can (and often are) 
made by the court for consolidation and listing of related 
files and charges for case management purposes at 
mention hearings, pleas and sentencing. 

The following flowchart sets out how decisions about 
joint or separate hearings are made under this Division.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
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56   Multiple charges on single charge-sheet 
or multiple accused named on single 
charge-sheet

Overview

This section provides that where a charge-sheet contains 
more than one charge or names more than one accused, 
the charges must be heard and determined together, 
subject to the power of the court to order a separate 
hearing under section 58.

Section 56(3) provides that a separate charge-sheet 
must still be filed for each of the accused, even where 
their matters are being heard and determined together. 

Legislative History

This section is based on section 31(1) of the Magistrates’ 
Court Act 1989 which dealt with multiple charges, but 
section 56 also applies to multiple accused named in a 
charge-sheet. 

This section is now consistent with the approach in 
indictable proceedings (see sections 170 and 193). The 
content of section 31(2) in the Magistrates’ Court Act 
1989 is now set out in clause 5 of Schedule 1 in this Act. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section is part of a simplified approach to multiple 
accused and multiple charges in the Act. This approach 
proceeds on the basis that the decision to name multiple 
accused and to include multiple charges in a single 
charge-sheet is for the prosecution, subject to the court’s 
power to order otherwise.

Previously, the Magistrates’ Court Act 1989 did not deal 
with multiple accused except where they were abettors. 
Section 52 of the Magistrates’ Court Act 1989 provides 
that abettors in summary offences may be dealt with 
either together with the principal offender, or alone. This 
section will remain in the Magistrates’ Court Act 1989 
pending the continuing review of criminal offences by the 
Department of Justice. 

With the exception of abettors, the issue of multiple 
accused was left to be determined by the common law 
and by the rules about presentments in the higher courts 
(see discussion under section 170) applied in summary 
proceedings (see Munday v Gill [1930] HCA 20; (1930) 
44 CLR 38). 

Although the statutory position was not as clear as it 
could have been, rational and coherent principles to 
determine disputes about multiple accused and multiple 
charges have been developed by the courts. The new 
simpler procedure in the Act is not intended to alter those 
principles, but to place them within a more coherent 
framework. In summary:

•  Clause 5 of Schedule 1 allows multiple accused and 
multiple charges to be included in the same charge-
sheet. The only statutory criterion at this stage is that 
the charges must be for related offences.

•  Clause 6 of Schedule 1 confirms that a charge can 
name a number of accused regardless of the level or 
nature of the participation alleged against each. 

•  Unlike an indictment, section 56(3) provides that a 
separate charge-sheet must be filed against each 
accused. However, the charge-sheet may allege that 
the accused committed the offence with another 
person. An indictment may name (and charge) more 
than one accused in one charge.

•  Section 56 (i.e. this section) confirms that where 
multiple accused and multiple charges are included 
in the same charge-sheet, they must be tried 
together unless an order to the contrary is made 
under section 58.

•  Section 58 provides the power to order a separate 
hearing either in relation to multiple accused 
or multiple charges.

•  Section 57 allows the court to order that charges on 
separate charge-sheets be heard together. There is no 
equivalent provision in relation to indictments because 
of the DPP’s ability to file a fresh indictment changing 
the combination of charges contained in an original 
indictment (see section 164). 

57   Joint hearing of charges on separate 
charge-sheets

Overview

This section (also discussed under section under  
section 56) gives the Magistrates’ Court a discretion 
to order that any number of charges on separate 
charge-sheets be tried together, on application of the 
prosecution or the accused. 

Legislative History

This section is based on section 31(4) of the Magistrates’ 
Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1930/20.html
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Discussion

This section allows the court to bring charges and/
or multiple accused from more than one charge-sheet 
together for the purposes of hearing. For example, where 
two alleged co-offenders are charged and arrested at 
different times but their charges are founded on the same 
facts, a prosecutor might ask the Magistrates’ Court to 
order that the charges be heard together. There is no 
equivalent provision in relation to indictments because 
of the DPP’s ability to file a fresh indictment changing 
the combination of charges contained in an original 
indictment (see section 164).   

This section forms part of a simplified approach to 
multiple charges and to multiple accused which is 
discussed in more detail under section 56. 

58  Order for separate hearing

Overview

This section allows the Magistrates’ Court to order a 
separate hearing in a number of circumstances:

•  for any one or more charges, if a charge-sheet 
contains more than one charge

•  for a specified accused, if a charge-sheet names more 
than one accused.

In those circumstances, the court may order a separate 
hearing if it considers that: 

•  an accused’s case may be prejudiced because they 
are charged with more than one offence in the same  
charge-sheet

•  a hearing with a co-accused would prejudice the fair 
hearing of the charge against the accused

• for any other reason it is appropriate to do so.

The orders may be made on the court’s own motion (in 
accordance with section 337), or on application by any 
party either before or during the hearing. The section 
clarifies that if an order is made, the court may also make 
orders with respect to the bail of the accused and the 
prosecution may elect which charge is to be heard first. 

The procedure for the separate hearing of a charge is the 
same as if the charge had been contained in a separate 
charge-sheet. 

Legislative History

This section is based on section 31(3) of the Magistrates’ 
Court Act 1989. However, section 58 applies also to 
multiple accused and provides greater detail as to the 
procedure to be applied by the Magistrates’ Court. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section forms part of a simplified approach to 
multiple charges and to multiple accused which is 
discussed in more detail under section 56. 

This section is modelled on section 193 which applies in 
trial proceedings. It simplifies and modernises the power 
of the court to sever charges against a single accused. 

Previously, section 372(3) of the Crimes Act 1958 
provided that the court may order separate trials if the 
accused was “prejudiced or embarrassed in his defence” 
by reason of being charged with more than one offence, 
or for any other reason. Case law in this area refers 
only to prejudice (see e.g. R v Bell [1962] VR 135). The 
phrase “embarrassed in his defence” does not have a 
contemporary meaning and has been removed. This 
change is designed to reflect existing principles rather 
than change them.

The section also codifies the common law power to 
order separate hearings where more than one accused 
is named in a charge-sheet, if a joint hearing would 
prejudice the fair hearing for any one of the accused. 
As noted above, the prosecution is only entitled to join 
charges against multiple accused where the charges are 
related offences (see clause 5 of Schedule 1).

The primary test for ordering separate hearings is 
whether joint hearings would “prejudice the fair hearing 
of the charge against the accused”. This wording has 
been chosen to reflect and complement common law 
principles in relation to this issue. In particular:

•  The wide definition of related offence will allow 
multiple accused to be joined in a single charge-sheet 
as could previously occur. This is effectively where 
the allegations arise out of the same or a related set 
of facts (see Rintel v R [1986] WAR 175). This would 
include allegations of joint offending (i.e. as joint 
principal offenders), although it may also include other 
situations such as where the alleged victim is the same 
person (e.g. where the offences are closely linked by 
time and place; see Mackay v R [1977] HCA 22; (1977) 
136 CLR 465).

•  Severance will often need to be considered where 
evidence is admissible only against accused A but 
implicates accused B. The key question will continue 
to be whether the prejudice to accused B can be 
ameliorated by judicial direction to the extent that a fair 
hearing is still possible (see R v Ditroia and Tucci [1981] 
VR 247).

The primary tests for separate hearing (prejudice to a 
fair hearing) are complemented by a general additional 
ground in section 58(3)(c) (if for any other reason it is 
appropriate to do so).

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.austlii.edu.au/au/cases/cth/HCA/1977/22.html
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Section 58(4) provides, for the avoidance of doubt, 
that this power can be exercised before or during the 
summary hearing. By operation of section 337, it can be 
exercised on application by either party or on the court’s 
own motion.

The specific power of adjournment that was contained 
in section 372(4) of the Crimes Act 1958 has not been 
re-enacted in light of the general power of adjournment 
in section 331.

Division 2 – Diversion program

59   Adjournment to undertake  
diversion program

Overview

This section regulates the diversion program. It 
comprehensively sets out when the diversion program is 
available to an accused, the conditions necessary for the 
making of a diversion adjournment order, the implications 
of such an order and what occurs when an accused 
does not comply with a diversion order. 

Legislative History

This section is based on section 128A of the Magistrates’ 
Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Diversion is a process by which a person charged with 
an offence can acknowledge responsibility and complete 
certain obligations with the result that the charge is 
dismissed. In this way they are diverted from the formal 
criminal process and avoid a conviction. Diversion is a 
commonly used and useful process, especially for first 
time offenders.

While this section is located in this Part, (which deals 
with summary hearings) the question of whether or not a 
matter is suitable for diversion will often also arise: 

•  at a summary case conference (see discussion of 
section 54)

•  at a mention hearing (pursuant to section 53(e) the 
court may make any order at a mention hearing) 

• at a contest mention hearing (see section 55). 

The detail of how diversion is administered can differ 
between venues of the Magistrates’ Court. For example, 
the Melbourne Magistrates’ Court has a diversion 
program co-ordinator who conducts a preliminary 
interview with the accused, before formulating a diversion 
plan and putting the matter, together with other diversion 
matters, before a magistrate in a separate courtroom. 
At other venues, diversion matters are interspersed with 
other matters in the general list. 

This provision has been re-enacted without amendment 
apart from some minor changes to terminology. In 
practice, for an order to be made under the previous 
section 128A of the Magistrates’ Court Act 1989, it 
was often assumed that the informant had to personally 
complete and sign the diversion notice which could then 
be tendered to a magistrate. This Act does not require 
the informant’s personal involvement. Indeed the section 
refers to the “prosecution” and there is nothing to prevent 
consent being given by a police prosecutor. The ability 
of a police prosecutor to act on behalf of the informant 
is discussed more generally in relation to the definition of 
informant in section 3.

The following flowchart sets out how the diversion 
process works under this section.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Diversion

Accused acknowledges 
responsibility (not plea) 
s.59(2)(a) and (3)

Court considers it 
appropriate s.59(2)(b)

Parties agree s.59(2)(c) 

May adjourn for up to 
12 months s.59(2)

Court satisfied with 
completion s.59(4)

No plea taken s.59(4)(a)

Must discharge accused 
s.59(4)(b)

Participation is defence to 
later charge s.59(4)(d)

Court not satisfied with 
completion s.59(5)

Plea taken –  
guilty or not guilty

Take participation into 
account when sentencing 
s.59(5)

Can adjourn for diversion 
from Mention Hearing, 
Contest Mention or 
Summary Hearing

LEGEND:

Court responsibility 

Prosecutor responsibility 

Accused responsibility 

Optional process 
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Division 3 – Sentence indication

Division Overview
This Division deals with sentence indications. Informal 
sentencing indication processes for contested summary 
matters in the Magistrates’ Court have been available 
since 1993 but there was, until recently, no legislative 
basis for this. 

A statutory sentence indication process was introduced 
in Victoria by the Criminal Procedure Legislation 
Amendment Act 2008 and it has been re-enacted in this 
Part without substantial change. 

The background to the issue is contained in the 
Sentencing Advisory Council (SAC) Discussion Paper 
Sentence Indication and Specified Sentence Discounts in 
January 2007 and then its final report on the same topic 
in September 2007. A similar regime in trial proceedings 
can be found in Part 5.6 of this Act.

In its Discussion Paper, SAC observed that if people 
plead guilty at the earliest possible stage, this can:

• lead to a speedy resolution of charges

• decrease the number of trials or summary hearings

•  make the criminal justice system more efficient and 
reduce delays

•  minimise trauma to victims of having to appear 
in court and give evidence under cross-examination 

•  spare witnesses the time and stress of appearing 
in court

•  lessen offenders’ anxiety by speeding up the time 
between charge and disposition, and lessen the 
risk to the offender of pleading guilty and getting an 
unexpectedly harsh sentence

•  reduce the amount of time spent in prison for 
remand prisoners.

Sentencing indications were introduced as part of a 
procedure which also requires judges and magistrates 
to articulate the discount given for a plea of guilty, for 
all but more minor sentences (see section 6AAA of the 
Sentencing Act 1991). This approach is intended to enable 
and encourage an accused who was going to plead guilty 
in any event, to do so at an early stage in proceedings.

SAC also recommended that sentence indications for 
indictable matters heard in the County and Supreme 
Courts be permitted in limited situations (see Part 5.6 of 
this Act). 

Like Division 2 of this Part (dealing with diversion 
programs), a sentence indication is also a matter that 
will often arise before a summary hearing is formally 
commenced. For example, it may be given at a mention 
hearing or a contest mention hearing (see Division 4 of 
Part 3.2). 

The sentence indication regime applies to all charges 
heard summarily, that is, to all summary charges and 
to indictable offences being heard and determined 
summarily under section 29. 

The following flowchart shows how the process for 
sentence indications operates under this Division.

http://www.sentencingcouncil.vic.gov.au/wps/wcm/connect/Sentencing+Council/Home/SENTENCING+-+Sentence+Indication+and+Specified+Sentence+Discounts+Review
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Sentence Indications

LEGEND:

Court responsibility 

Accused responsibility 

Court may give sentence 
indication at any time on 
application or own motion 
s.60, s.337

A decision to give or 
not to give a sentence 
indication is final and 
conclusive s.61(4)

Accused pleads guilty 
at the first reasonable 
opportunity following 
sentence indication

Court must not impose 
a more severe type of 
sentence than indicated 
s.61(1)

Sentence Indication 
does not bind different 
magistrate
s.61(3)

Different magistrate for 
summary hearing unless 
parties agree 
s.61(2)

Application and indication 
not admissible against 
accused 
s.61(5)

Accused does not 
plead guilty at the first 
reasonable opportunity
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60  Court may give sentence indication

Overview

Section 60 enables the Magistrates’ Court to give 
an indication as to the type of sentence that will be 
imposed if the accused pleads guilty at that time, 
including whether the accused is facing an immediate 
custodial sentence.

Legislative History

This section is based on section 50A(1) which was 
inserted into the Magistrates’ Court Act 1989 by the 
Criminal Procedure Legislation Amendment Act 2008. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The purpose of a sentence indication is to formally inform 
the accused what will or will not happen on sentence if 
they plead guilty at that time. This is designed to allow 
the accused to make an early and informed decision 
about whether or not to plead guilty. 

Section 60 sets out what the court can indicate, namely 
whether the accused is facing an immediate custodial 
sentence and/or the type of sentence that would be 
imposed in the event of a guilty plea.

Unlike the equivalent power in trial proceedings (section 
208(1)(a)), a sentence indication in the Magistrates’ Court 
can be given even if it is not requested by the accused 
(see section 337).

An indication will be effective if the accused then  
pleads guilty at the first available opportunity (see  
section 61 below). 

61  Effect of sentence indication

Overview

This section describes the effect of a sentence indication. 
In particular, the section declares that the indication is 
binding if the accused pleads guilty at the first available 
opportunity after it is given. It also makes it clear that an 
indication only binds the magistrate who gives it, and that 
a decision to give or refuse to give an indication is final 
and conclusive. 

If the accused does not plead guilty in response to 
the indication but instead chooses to go ahead with a 
summary hearing, the hearing must be conducted before 
a different magistrate, unless the parties otherwise agree. 

Legislative History

This section is based on section 50A(2)-(7) of the 
Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section sets out the processes that flow from a 
sentence indication being given. The central feature is 
found in section 61(1); if a guilty plea is entered at the first 
available opportunity after the indication then the court is 
not permitted to impose a “more severe type of sentence” 
than the one indicated. The court is free therefore to 
impose a less severe type of sentence than the one 
indicated. Whether or not a plea is entered at the first 
available opportunity will be case dependent. However, 
it is important to note that an indication does not bind a 
magistrate other than the one who gave the indication.

If a guilty plea is not entered at the first available 
opportunity, then any summary hearing must be before 
a different magistrate (unless the parties agree to the 
contrary) and evidence of the indication and the fact that 
it was made is inadmissible in any proceeding.

Section 61(4) makes it clear that the court has unfettered 
discretion to refuse to provide a sentence indication. 
Accordingly, if the material available is insufficient to 
provide an indication by which the court is prepared to be 
bound, it may decline to provide a sentence indication. 
This decision cannot be appealed. However, this does not 
limit the number of sentence indications that a magistrate 
may give or any other right of appeal against sentence, 
either by the prosecution or the defence. 

Division 4 – Entering a plea

Division Overview
Division 4 is the first of six Divisions in this Part (Divisions 
4-9) which concern the summary hearing itself, that is, 
the process by which evidence is called and the charge 
heard and determined. The order of these Divisions 
broadly reflects the chronological flow of the summary 
hearing as set out in the following flowchart.

The procedures themselves (e.g. opening addresses, 
calling of evidence and so on) have been harmonised 
with trial procedure provisions (see Part 5.7), except 
where there is good reason for a different approach. 
Previously, summary hearing procedure was governed 
by Schedule 2 to the Magistrates’ Court Act 1989 which 
adopted the procedure “followed in a criminal trial in the 
Supreme Court” by incorporating sections 397, 398, 
417 and 418 of the Crimes Act 1958 with “necessary 
modifications” (see Schedule 2, clause 2(1) and (2) to the 
Magistrates’ Court Act 1989). The Act takes a different 
approach by explicitly setting out each stage of the 
summary hearing in chronological order.

The following flowchart sets out the particular process for 
entering pleas under the Act.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/num_act/cplaa20088o2008426/index.html
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
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Summary Hearings

LEGEND:

Court responsibility 

Prosecutor responsibility 

Accused responsibility 

Optional process 

List for summary hearing

Prosecution opening 
address (with leave) s.65

Accused opening 
address (with leave) s.65

Prosecution evidence 
called and case closed

Accused’s election s.66 

Advise court of names/
order of witnesses s.70 

Not give/call 
evidence s.66(c) 

Closing 
addresses (with 
leave) ss.73-75

Accused 
convicted

Accused 
convicted 
of attempt 
s.76

Accused 
acquitted

Submit no case 
to answer s.66(a) 

Procedure for joint 
hearings s.69

Sentencing 
hearing

-  Opening address 
(with leave) s.71 

-  Give/call evidence 
s.66(b)

Failure to appear
Division 10

Different procedure if 
accused represented or 
unrepresented ss.67, 68

Joint or separate hearing 
ss.57, 58

If not 
successful



Part 3.3  |  95

62   Charge to be read or explained 
to accused before plea

Overview

This section requires the court to ensure that the 
substance of any charge on the charge-sheet is 
understood by the accused before they enter a plea, 
either by reading it out or explaining it. 

The section provides an exception to this requirement 
if an accused is represented by a legal practitioner 
and the court considers it appropriate not to read out or 
explain the charge.

Legislative History

This section is based on section 38A, which was inserted 
into the Magistrates’ Court Act 1989 by the Courts 
Legislation (Jurisdiction) Act 2006. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section has been re-enacted without amendment 
from the Magistrates’ Court Act 1989, with the exception 
of some minor changes to terminology.

This process of entering a plea is similar to the 
arraignment of an accused before a jury trial for an 
indictable offence. However, the process outlined in this 
section is less formal than the process under section 
215 of the Act which requires the court to read out the 
charge. This is due to the nature and volume of cases in 
the summary jurisdiction of the Magistrates’ Court.

LEGEND:

Court responsibility 

Accused responsibility 

Optional process 

Magistrates’ Court to read or 
explain charge to accused 
unless represented by legal 
practitioner s.62

Accused asked to plead 
to charges 

Does not answer directly s.64

Court may order that plea of 
not guilty be entered s.64(1)

Pleads not guilty

Summary hearing 
Part 3.3

Pleads guilty

Sentencing hearing

Legal practitioner may enter 
plea on behalf of accused 
s.63

Entering Pleas

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/num_act/cla200650o2006408/
http://www.austlii.edu.au/au/legis/vic/num_act/cla200650o2006408/


96   |    Criminal Procedure Act 2009 – Legislative Guide

63   Legal practitioner may enter plea 
on behalf of accused

Overview

This section allows a legal practitioner appearing for the 
accused to enter a plea on behalf of the accused.

Legislative History

This section is based on section 38(2)(b) of the 
Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview, above.

64  Refusal to plead

Overview

This section enables the court to order that a plea of not 
guilty be entered on behalf of an accused who does not 
answer directly to the charge. Such a plea will have the 
same effect as if the person had in fact pleaded not guilty.

Legislative History

This section is new. It is consistent with section 
221 of the Act which applies to arraignments in trial 
proceedings. Section 221 is based on section 392 of 
the Crimes Act 1958. The language has been reworked 
and modernised by removing the reference to a person 
standing “mute of malice or will.” 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 64 is new in relation to summary proceedings 
and is based on an historical provision. It has been 
included in order to create consistency with section 221 
which deals with the refusal to enter a plea in the County 
and Supreme Courts. 

This section and section 221 are simplified versions 
of section 392 of the Crimes Act 1958. Traditionally, 
this section also formed an important part of deciding 
whether an accused person was fit to plead or stand trial 
(see, e.g. Ngatayi v R [1980] HCA 18; (1980) 147 CLR 
1). The issue of whether a person was “mute of malice or 
will” or mute by “visitation of God” (which could form the 
basis of a finding of unfitness to stand trial) was a matter 
for the jury empanelled to hear the plea. 

Whether an accused person is fit to stand trial is 
now determined under Part 2 of the Crimes (Mental 
Impairment and Unfitness to be Tried) Act 1997. As a 

result, these sections now simply operate automatically 
to allow a trial or summary hearing to proceed as if a not 
guilty plea had been entered. 

Division 5 – Opening addresses

Division Overview
This Division contains one section providing for opening 
addresses at the beginning of the summary hearing. 

65  Parties may give opening addresses

Overview

This section allows the prosecution to give an opening 
address in a summary hearing and the accused to 
give an opening address in response to the prosecution 
opening. Neither address can be given without leave. 
The court may limit the length of the address of either 
party.

Legislative History

This section is based on clause 2(3) of Schedule 2 to the 
Magistrates’ Court Act 1989. It has been modified so 
that it is similar to the approach taken in relation to trial 
proceedings (see sections 224 and 225 of the Act) which 
is, in turn, loosely based on sections 8 and 13 of the 
Crimes (Criminal Trials) Act 1999. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The opening addresses referred to in this section are 
given before any evidence is called for the prosecution. 
This should be distinguished from the accused’s opening 
address at the beginning of the defence case (for which 
see Division 6).

These addresses are not mandatory and can only be 
given with leave of the court. It is not intended to alter 
previous practice (where opening addresses are not 
usually given), but instead to recognise that there will be 
cases where they may be useful.

Divisions 4, 5 and 6 generally reflect the equivalent trial 
provisions in the Act, as discussed above under the 
overview to Part 3.3. However, section 65 departs in 
substance from the corresponding trial Division (compare 
with Division 4 of Part 5.7 Opening Addresses) in that, in 
trial, the prosecution opening and defence response are 
compulsory although there is an exception if the accused 
is unrepresented. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.austlii.edu.au/au/cases/cth/HCA/1980/18.html
http://www.austlii.edu.au/au/legis/vic/consol_act/ciautbta1997472/
http://www.austlii.edu.au/au/legis/vic/consol_act/ciautbta1997472/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/67CD63484DBF4527CA256E5B00213DAD/$FILE/99-035a.pdf
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Division 6 – Case for 
the accused

Division Overview
This Division sets out the process to be followed at the 
end of the prosecution case. In particular, it deals with:

•  the accused’s options at the end of the prosecution 
case, referred to as the ‘election’ (sections 66–68)

•  special rules when there are multiple accused  
(section 69) 

•  the accused’s opening address and the order of the 
defence case (sections 70–71)

• the evidential burden on the accused (section 72).

As with much of this Part, this Division is similar to the 
equivalent Division in trial proceedings (Division 5 of Part 
5.7). However, there are some significant differences, 
which are explained throughout.

66   Accused entitled to respond after close 
of prosecution case

Overview

Section 66 sets out the accused’s options at the end of 
the prosecution case. It provides for three ways in which 
the accused may respond. These are:

(a)  by making a submission that there is no case 
to answer;

(b)  by answering the charge by giving evidence or calling 
witnesses to give evidence, or both; or

(c) by not giving evidence or calling witnesses.

The choice between options (b) and (c) is known as  
the ‘election’.

Legislative History

This section is similar in content to a combination of 
sections 397 and 398 of the Crimes Act 1958 (made 
applicable to summary hearings by clause 2 of Schedule 
2 to the Magistrates’ Court Act 1989). However, each of 
the options is now set out in detail and the language has 
been modernised.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 66 does not change the accused’s entitlements 
at the end of the prosecution case. It simply declares 
them in a way that is consistent with what must be said 
to an unrepresented accused about their options (see 
section 68).

This section is also consistent with section 226 (relating to 
trial procedure in Part 5.7) because an accused facing a 
summary hearing has the same rights in relation to the 
presentation of their defence as an accused in a jury trial. In 
all cases the accused has the right to say nothing or to give 
and/or call evidence. The section also provides statutory 
recognition of the entitlement to make a submission that 
there is no case for the accused to answer. 

The order of the subsections reflects the fact that this 
submission is made before the election is made as to 
whether to give and/or call evidence. It should be noted 
that while option (b) and (c) are mutually exclusive, 
option (a) can operate with either (b) or (c) as a no-case 
submission ordinarily precedes the decision to give or 
call evidence, or to remain silent. It is the choice between 
(b) and (c) which is technically the ‘election’ for the 
purposes of sections 67 and 68, which follow below.

The principles that apply to a submission of no case 
to answer are not changed by this section. They will 
continue to be governed by the test in Doney v R 
[1990] HCA 51; (1990) 171 CLR 207 and Chidiac v R 
[1991] HCA 4; (1991) 171 CLR 432 which is applicable 
in the Magistrates’ Court (see R v Smith (1993) 117 
A Crim R 298). 

Section 66 is also consistent with the overall approach 
adopted in this Part. Rather than applying trial procedures 
‘with necessary modifications’, sections 65–75 explicitly 
set out the detail of the procedure to be followed. 

67   Election when accused 
is legally represented

Overview

Section 67 gives the Magistrates’ Court the power to 
question a legal practitioner representing the accused at 
the close of the prosecution case to determine which of 
the three options in section 66 the accused elects to take.

Legislative History

This section is based on section 418(d) of the Crimes Act 
1958 (made applicable in summary hearings by clause 2 
of Schedule 2 to the Magistrates’ Court Act 1989). It has 
been simplified and the language has been modernised.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section provides a simple mechanism for a 
legally represented accused to choose whether to 
make a no-case submission and whether to give and/
or call evidence or do nothing (the options listed in 
section 66). A similar mechanism for an unrepresented 
accused follows in section 68. The order in which these 
mechanisms operate is modified in cases with multiple 
accused (see section 69). 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/cases/cth/HCA/1990/51.html
http://www.austlii.edu.au/au/cases/cth/HCA/1990/51.html
http://www.austlii.edu.au/au/cases/cth/HCA/1991/4.html
http://www.austlii.edu.au/au/cases/cth/HCA/1991/4.html
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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This section is drafted in the same terms as section 227 
which applies in trials. This section is also consistent  
with the approach adopted in this Part. Rather than 
applying trial procedures ‘with necessary modifications’, 
sections 65–75 set out the detail of the procedure to 
be followed, which has been adapted from the trial 
procedure provisions. 

68   Election when accused 
is not legally represented

Overview

This section provides a mechanism for an unrepresented 
accused to make an election as to whether to make 
a no-case submission and whether to give and/or call 
evidence or do nothing (the options listed in section 66). 
It provides a simplified form of words for the explanation 
and questions that must be asked of the accused.

Legislative History

This is comparable to section 46 of the Magistrates’ 
Court Act 1989 except that the content of what was 
previously section 398 of the Crimes Act 1958 is set out 
in full and the requirement for the advice to be given in 
writing has been removed.

This section is also based on a combination of sections 
398 and 418(d) of the Crimes Act 1958 (made applicable 
to summary hearings by clause 2 of Schedule 2 to 
the Magistrates’ Court Act 1989). However, each of the 
options is now set out in detail and the language has 
been modernised.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section provides a simple mechanism for an 
unrepresented accused to choose whether to make 
a no-case submission or whether to give and/or call 
evidence or do nothing (the options listed in section 66). 
A similar mechanism exists for a represented accused, 
in section 67 above. This section is longer than section 
67 because it provides that the court must advise an 
unrepresented accused of their options in a manner that 
is likely to be understood by them. The section then sets 
out these options in simple, easily understood terms. 

The order in which these mechanisms operate is 
modified in cases involving multiple accused (see section 
69 below). 

This section is drafted in the same terms as section 
228 which applies in trials. It is also consistent with the 
approach adopted in this Part. Rather than applying trial 
procedures ‘with necessary modifications’, sections 65–75 
set out the detail of the procedure to be followed, which 
has been adapted from the trial procedure provisions. 

69   Procedure for joint hearings 
if no-case submission made

Overview

This section regulates the procedure at the end of the 
prosecution case where two or more accused are being 
tried together. 

Any accused who wishes to make a submission 
that there is no case to answer must do so after the 
prosecution case closes and before any of the defence 
cases commence.

Once the court has ruled on the no-case submissions 
and there are two or more accused with charges to be 
determined, then the accused must tell the court which 
of the options in section 66 they wish to take. That is, 
whether to answer the charge by giving evidence and/or 
calling witnesses or not to give evidence or call witnesses. 

Legislative History

This section is new and has no direct relationship to any 
earlier provisions. It mirrors a similar new provision in trial 
process (see section 229). 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

For a detailed discussion of the background to this 
provision, see the corresponding section in trial process 
(section 229). Section 69 is consistent with the overall 
approach adopted in the Act in that it has been  
adapted from and harmonised with the trial procedure 
provisions, except where there is good reason for a 
different approach.

70   Questioning to determine 
proper course of proceeding

Overview

This section applies after the accused makes an election 
in accordance with section 67 or 68 (depending on 
whether the accused is represented). If the accused elects 
to give and/or call evidence they must tell the magistrate:

• who the witnesses are

• what order they are to be called in.

The case must proceed in that way unless the 
Magistrates’ Court gives leave to present the  
case differently. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Legislative History

This section is based on section 17 of the Crimes 
(Criminal Trials) Act 1999 and the prohibition on departing 
from the indication given to the trial judge in section 
418(d) of the Crimes Act 1958 (the latter section made 
applicable to summary hearings by clause 2 of Schedule 
2 to the Magistrates’ Court Act 1989). 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview, above.

71   Opening address of accused at beginning 
of case for the accused

Overview

This section sets out the process to be followed if the 
accused decides to give or call evidence. In those 
circumstances, the accused may give an opening 
address, but only if granted leave by the court. Such an 
address must be given before any other evidence. As 
with all addresses, the court can limit its length. Section 
71(4) confirms that the accused need not be the first 
witness called (although in practice they usually are). 

Legislative History

This section is based on section 418 of the Crimes Act 
1958 (made applicable to summary hearings by clause 
2(2) of Schedule 2 to the Magistrates’ Court Act 1989) 
and clause 2(3) of Schedule 2 to the Magistrates’ Court 
Act 1989 concerning the requirement to obtain leave 
to give an opening address. The section has been 
substantially simplified and reworked. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Traditionally, an accused has not been entitled to give 
an opening address in the Magistrates’ Court and, in 
practice, witnesses for the defence are usually called 
without an opening address. Section 71 does not change 
that approach, in that leave of the court is required before 
the accused may give an opening address. 

This approach differs from the corresponding trial 
process provision (see section 231(1)) where an accused 
is “entitled” to give an opening address to the jury. This 
distinction reflects the nature and traditional practices of 
the Magistrates’ Court. 

In all other respects, section 71 mirrors section 231. 
Importantly, both this section and section 231 implement 
a departure from section 418 of the Crimes Act 1958 
by clarifying that an opening address must be given 
before any evidence is called, regardless of whether the 
accused is the only witness or not. 

Section 418(c)(i) previously provided that “the accused 
may be called as a witness at any stage as he may think 
fit after the close of the evidence for the prosecution 
and either before or after the opening.” Arguably, the 
two parts of the quoted portion were inconsistent. The 
first part indicates that the accused can give evidence 
at any time, including after any other witness has given 
evidence. The second part suggests that the accused’s 
options are limited to before or after the opening 
address, but still before anyone else gives evidence.

The first interpretation is preferred by Fox in Victorian 
Criminal Procedure (Fox, 2005, paragraph 8.8.16) and 
is consistent with the common law position (see R v 
RPS [1997] NSWSC 305 affirmed in RPS v R [2000] 
HCA 3). This position has been adopted in section 71(4). 
However, that is not intended to detract from the almost 
invariable practice that the accused gives evidence first 
unless, for convenience, a non-contentious witness (e.g. 
an expert) is interposed. 

72   Evidential burden on accused 
for exceptions etc.

Overview

This section provides that the accused bears the 
evidential burden for raising an exception, exemption, 
proviso, excuse or qualification to a charge where they 
intend to rely on that exception etc. 

Once the issue is raised and the accused presents or 
points to some evidence which suggests a reasonable 
possibility of the exception etc being established, the 
onus or burden then moves to the prosecution to 
disprove the exception etc beyond reasonable doubt. 

The court has discretion to allow the case to be re-
opened for the prosecution. 

Legislative History

This section is based on section 130(1), (3) and (4) of the 
Magistrates’ Court Act 1989. Minor terminology changes 
have been made. 

Relevant Rules/Regulations/Forms

Not applicable. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/67CD63484DBF4527CA256E5B00213DAD/$FILE/99-035a.pdf
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Discussion

The effect of this section is to place an evidential burden 
on the accused in relation to any exception, exemption, 
proviso, excuse or qualification. This requires the 
accused to present or point to evidence that suggests a 
reasonable possibility of the existence of facts which, if 
they existed, would establish an exception, exemption, 
proviso, excuse or qualification provided for in the Act 
establishing the offence. 

Once this hurdle is met, the burden then moves to the 
prosecution which is charged with the task of disproving 
the exception etc, beyond reasonable doubt. 

For example, section 9(1)(g) of the Summary Offences 
Act 1966 sets out the offence of willful destruction, 
damage etc of property:

(1) Any person who-

...

(g)  without lawful excuse, enters any place (whether 
private or public) in a manner likely to cause a breach 
of the peace or reasonable apprehension of a breach 
of the peace…

shall be guilty of an offence.

…

(3) Nothing contained in this section shall extend to 
any case where the person offending acted under a 
fair and reasonable supposition that he had a right 
to do the act complained of or to any trespass (not 
being wilful and malicious) committed in hunting or 
the pursuit of game.

In pursuing a charge under this section, the prosecution 
must prove that the accused entered the specified place, 
in a manner that is likely to cause a breach of the peace. 
However, it is open to the accused to point to or call 
evidence suggesting that: 

• the accused had a ‘lawful excuse’ 

•  the accused was acting under a ‘fair and reasonable 
supposition’ that they were entitled to act in the way 
they did.

If so, the prosecution must then disprove the matter 
beyond reasonable doubt. 

This section is identical in substance to the Magistrates’ 
Court Act 1989 section on which it is based. Accordingly, 
existing principles with respect to the evidential burden 
upon the accused in the summary jurisdiction should 
continue to apply. 

Division 7 – Closing addresses

Division Overview
The chronological approach of this Part is continued 
by this Division which deals with events that occur in 
a summary hearing after all of the evidence has been 
given. These include:

• prosecutor’s closing address (section 73)

• closing address of the accused (section 74)

• supplementary address by the prosecutor (section 75). 

Consistent with previous practice, but different to 
the equivalent sections in trial proceedings, closing 
addresses can only be given with leave of the court, and 
leave is not often given.

73  Prosecutor’s closing address

Overview

This section allows the prosecution to give a closing 
address, but only with the court’s leave, after all of the 
evidence has been given but before the defence closing 
address. As with all addresses under the Act, the 
magistrate may limit the length of the closing address. 

Legislative History

Section 73 is based on a combination of section 417(1) 
and (2) of the Crimes Act 1958 (made applicable to 
summary hearings by clause 2 of Schedule 2 to the 
Magistrates’ Court Act 1989) and clause 2(3) of Schedule 
2 to the Magistrates’ Court Act 1989. The section has 
been substantially simplified and reworked. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

There was no previous explicit statutory entitlement for 
either party to give a closing address in the Magistrates’ 
Court. Section 73(1) is consistent with clause 2(3) of 
Schedule 2 to the Magistrates’ Court Act 1989 in that 
leave must be obtained before the prosecution or the 
accused may address the court on evidence, whether 
the address is for the purpose of opening, or summing 
up the evidence. 

This is different from the corresponding trial provision 
(see section 234(1)) where the prosecution is “entitled” to 
give a closing address to the jury. This distinction reflects 
the nature and traditional practices of the Magistrates’ 
Court jurisdiction. 

http://www.austlii.edu.au/au/legis/vic/consol_act/soa1966189/
http://www.austlii.edu.au/au/legis/vic/consol_act/soa1966189/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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The prosecutor may address the court “for the purpose 
of summing up the evidence”. This is the same language 
used in the corresponding trial process provision (see 
section 234) and the same language previously used in 
section 417 of the Crimes Act 1958 (made applicable 
to summary hearings by clause 2 of Schedule 2 to the 
Magistrates’ Court Act 1989). The language has been 
retained as this section is not intended to change the 
nature and function of the prosecution closing. The 
proper conduct of a prosecution closing will continue to 
be regulated by principles that have developed over time. 

74  Closing address of the accused

Overview

This section allows the accused to give a closing address 
after all of the evidence has been given and after the 
prosecutor’s closing address. As with all addresses 
under the Act, the magistrate may limit the length of the 
closing address. 

Legislative History

This section is based on a combination of section 
418(c)(iii)(B) of the Crimes Act 1958 (made applicable 
to summary hearings by clause 2 of Schedule 2 to the 
Magistrates’ Court Act 1989) and clause 2(3) of Schedule 
2 to the Magistrates’ Court Act 1989. The section has 
been substantially simplified and reworked. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Previously, there was no explicit statutory entitlement for 
either party to give a closing address in the Magistrates’ 
Court. Section 74(1) is consistent with clause 2(3) of 
Schedule 2 to the Magistrates’ Court Act 1989 in that 
leave must be obtained before the prosecution or the 
accused may address the court on evidence, whether 
the address is for the purpose of opening, or summing 
up the evidence. 

This is different from the corresponding trial process 
provision (see section 235(1)) where the accused is 
“entitled” to give a closing address to the jury. This 
distinction reflects the nature and traditional practices of 
the Magistrates’ Court. 

The accused may address the court ‘for the purpose of 
summing up the evidence’. This is the same language 
used in the corresponding trial process provision (see 
section 235) and previously used in section 418 of the 
Crimes Act 1958 (made applicable to summary hearings 
by clause 2 of Schedule 2 to the Magistrates’ Court Act 
1989). The language has been retained as this section 
is not intended to change the nature and function of 
the defence closing. The proper conduct of a defence 
closing will continue to be regulated by principles that 
have developed over time. 

75  Supplementary address by prosecutor

Overview

This section allows the Magistrates’ Court to grant 
leave for the prosecution to give a supplementary 
address after the accused’s closing address. However, 
this can only happen when the accused has asserted 
facts for which there is no evidence before the court 
and the supplementary address must only reply to the 
unsupported assertion. As with all addresses under 
the Act, the magistrate can limit the length of the 
supplementary address. 

Legislative History

This section is based on section 417(3) of the Crimes 
Act 1958 (made applicable to summary hearings by 
Schedule 2 to the Magistrates’ Court Act 1989). The 
language has been simplified.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 75 mirrors the corresponding trial process 
provision (see section 236). Both sections provide a 
statutory basis for the prosecution to respond where the 
accused has asserted facts and there is no evidence to 
support those facts. This power is rarely exercised. 

Division 8 – Determination 
of charge

Division Overview
This Division (containing one section) deals with the 
court’s option of a finding of ‘attempt’ as an alternative to 
a charge. 

76  Option of finding of attempt

Overview

This section gives the Magistrates’ Court the discretion 
to find an accused guilty of attempting to commit the 
offence charged, if the accused is found not guilty of the 
offence charged. It applies only to indictable offences 
that may be heard and determined summarily.

Legislative History

This section is based on section 55 of the Magistrates’ 
Court Act 1989 without change. 

Relevant Rules/Regulations/Forms

Not applicable. 
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Discussion

Section 28 sets out which indictable offences can 
be heard and determined summarily, and section 29 
provides the process for making the choice between 
summary and committal proceedings for such charges.

If, at the end of the case, the magistrate is satisfied 
beyond reasonable doubt that the accused is guilty of 
an attempt to commit the offence charged, but not the 
offence itself, the magistrate may find the accused guilty 
of ‘attempt’. Section 239 provides a similar effect for 
trials although it allows a jury to find an accused guilty 
of a wider range of alternative offences (section 239(1)). 
This approach is not adopted in summary proceedings. If 
the prosecution thinks that an alternative is appropriate in 
a particular case then that alternative should be included 
in the charge-sheet.

Division 9 – Criminal record

Division Overview
Division 9 (containing two sections) relates to sentencing, 
an event that occurs in a summary hearing after the 
magistrate has determined the charge and found the 
accused guilty of the offence charged. The Division 
applies equally to a sentencing hearing where the 
accused has pleaded guilty.

Section 77 essentially defines what a criminal record is, 
and what information it must contain. This is followed by 
section 78 which sets out how a criminal record may be 
admitted and used in sentencing. 

The following flowchart puts these provisions into context 
and shows how an accused’s criminal record is used in a 
sentencing hearing under the Act.

Sentencing Hearing

LEGEND:

Court responsibility   Prosecutor responsibility   Accused responsibility 

Optional process 

Pleads guilty

Accused/legal practitioner 
admits s.78(3) and (5)

Sentence passed

Restrictions 
on sentence in 
absence of the 
accused s.87

Found guilty

Accused does not admit
s.78(4)

Lead evidence to prove 
convictions s.78(4)

Criminal record given 
to court s.78(1)

Court asks if accused admits 
previous convictions s.78(2)

Criminal record 
must be signed 
s.77(3)
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77  Criminal record

Overview

This section sets out the requirements for a criminal 
record. A document will be a criminal record under 
this section, and therefore able to be relied on by the 
prosecution at sentencing, if it contains the details  
about the accused’s previous convictions set out in 
section 77(1). 

Section 77(2) provides that a criminal record may contain 
a statement that other offences were taken into account 
in relation to an earlier sentence (including the number 
of offences taken into account). This reflects section 
100(11) of the Sentencing Act 1991.

In order for a criminal record to be admissible in 
evidence, it must be signed by a person listed in  
section 77(3).

Legislative History

This section is based on section 395 of the Crimes 
Act 1958 (made applicable to summary hearings by 
Schedule 2 to the Magistrates’ Court Act 1989) and 
provides for a simplified process. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

In describing a criminal record, this section mirrors the 
corresponding trial process provision (see section 244). 
Section 78 (below) sets out the process for using 
a criminal record at sentencing.

Section 77(1)(a)-(e) sets out what must be included in a 
criminal record. These requirements are flexible enough 
to capture advances in the technology and/or practice of 
recording previous convictions by the police. 

Section 77(3) requires a criminal record to be signed by 
a member of the police force, a Crown Prosecutor or 
a member of staff of the Office of Public Prosecutions 
who is a legal practitioner or a public official. This is 
to ensure that there is a level of quality control over the 
content of criminal records. This requirement is new, and 
is intended to ensure that a criminal record has been 
checked and is accurate before it is used in a proceeding. 
The signature is all that is required. It need not be 
accompanied by a declaration or attestation of any sort to 
ensure that sentencing hearings in the Magistrates’ Court 
are not delayed by overly technical requirements.

There are different categories of people authorised 
to sign a criminal record. This provides the flexibility 
necessary for the range of prosecutions conducted in 
Victoria. For instance, in a summary proceeding where a 
police officer is the informant, the criminal record could 
be signed by any member of the police force (including 
the informant), or by a legal practitioner who is entitled 

to represent the informant or a public official. If there was 
an appeal under Chapter 6.1 of the Act, on the rehearing 
the criminal record used in the Magistrates’ Court could 
be used in the County Court appeal. In addition, as the 
Director of Public Prosecutions conducts the appeal for 
the prosecution, a Crown Prosecutor, a legal practitioner 
from the Office of Public Prosecutions or a public official 
(which also includes some staff at the Office of Public 
Prosecutions who are not legal practitioners) could also 
sign the criminal record. 

Paragraph (d) of subsection (3) is also of particular use 
where the informant is not a member of the police force. 
For instance, the informant might be from WorkSafe, the 
Environment Protection Authority, the Transport Accident 
Commission, the RSPCA or from Local Government. In 
these cases, a public official or a legal practitioner who 
is entitled to represent the informant may also sign the 
criminal record.  

78   Proof of previous convictions 
by criminal record

Overview

This section allows the prosecution to provide the court 
with a criminal record (as described in section 77) in the 
event of a finding of guilt against the accused (whether 
following a summary hearing or a plea of guilty). 

Section 78(2)–(5) provides for the accused to be 
asked if they admit the convictions. The admission can 
be made by the accused or by the accused’s legal 
practitioner. If the accused does not admit one or more 
of the convictions then the prosecution can prove the 
conviction using the certificate process in section 178 of 
the Evidence Act 2008. 

Legislative History

This section covers the same subject matter as section 
395 of the Crimes Act 1958 (made applicable to 
summary hearings by Schedule 2 to the Magistrates’ 
Court Act 1989). However, the process has been 
reworked and overhauled. Section 401 of the Crimes 
Act 1958 related to proving previous convictions when 
they were in dispute. A simple certificate process is now 
provided in section 178 of the Evidence Act 2008 and so 
section 401 has not been re-enacted.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 5(2)(f) of the Sentencing Act 1991 requires a 
court to have regard to a person’s previous character 
when sentencing. Section 6(a) provides that in 
determining the character of an offender a court may 
consider the number, seriousness, date, relevance and 
nature of any previous findings of guilt or convictions 
of the offender. Given the importance of previous 
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convictions to the sentencing process, section 78 
provides a simple method to ensure that a criminal 
record is provided to the court and formally admitted 
before it is used. It should be noted that section 78(5) 
allows for previous convictions on a criminal record to 
be admitted on behalf of the accused, by the accused’s 
legal practitioner. 

The section proceeds on the assumption that the 
criminal record will be given to the court immediately 
following a guilty plea or finding of guilty, and before 
sentencing. Further, details of any previous convictions 
known to the prosecution will have been provided to the 
accused as part of pre-hearing disclosure under sections 
37(1)(e) and 41(1)(c). 

This section differs from trial procedure as set out in 
the corresponding section 245. That section allows the 
prosecution to file a criminal record (defined in section 
244) at any time between the filing of the indictment and 
commencement of the sentencing hearing. In contrast, 
this section makes it clear that a criminal record may only 
be provided to the court after guilt is established. This 
distinction reflects the different nature of the summary 
jurisdiction where a magistrate is charged with the dual 
responsibility of determining guilt and imposing sentence. 
In addition, section 245 does not permit the accused’s 
legal practitioner to admit a previous conviction set out in 
the criminal record on the accused’s behalf. 

Division 10 – Non-appearance 
of party

Division Overview
The last Division of this Part deals with the important issue 
of what the court’s options are when a party to a summary 
proceeding does not appear. The provisions are located 
in this Part because the hearing and determination of a 
charge in the absence of the accused acts as a substitute 
for a summary hearing. However, the options for dealing 
with a charge in the absence of an accused are available 
at any stage of the proceedings, including at a mention 
hearing or contest mention hearing.

The options tie in with the new approach that the Act 
takes to when a person is required to attend (i.e. be 
physically present) or where they only need to appear 
(i.e. in person or by a representative). This approach is 
discussed in detail in relation to section 329. For these 
purposes it is sufficient to note that the Act proceeds 
on the assumption that, in summary proceedings, the 
parties must always appear. Section 328 sets out who is 
entitled to appear on behalf of a party.

In relation to an informant, section 79 provides that 
if they do not appear the magistrate may adjourn or 
dismiss the matter. 

The options for the court if the accused (who is a natural 
person) does not appear are set out in sections 80 and 
81. The options differ depending on whether the charges 
are summary or indictable (but being heard summarily 
under section 28). 

The following flowchart sets out how this Division works, 
including links to other relevant sections and processes 
in the Act.

Summary offence 

Where the accused does not appear in relation to a 
summary offence the magistrate may: direct personal 
service upon the accused; issue a warrant to arrest; 
proceed to hear and determine the charge; or adjourn 
proceedings (see section 80(1)). 

Indictable offence 

Where an accused does not appear in answer to a 
summons for an indictable offence that may be heard 
and determined summarily, the magistrate may only 
issue a warrant for their arrest (see section 81). This is 
because indictable offences cannot be dealt with in the 
absence of the accused.

Section 82 deals with non-appearance of a corporate 
accused in answer to a summons for an indictable 
offence that may be heard and determined summarily. In 
those circumstances, the court may proceed to hear and 
determine the charge in their absence, subject to certain 
conditions (discussed below in relation to section 82) 
being met. 

The remainder of this Division sets out the procedure 
to be followed if the court does decide to hear and 
determine a charge in the absence of the accused.

Sections 83 and 84 set out the material that the 
prosecution can rely upon in such hearings. There are 
three main ways in which evidence can be received by 
the court in the accused’s absence. These are:

•  by sworn evidence from the informant or other 
witnesses for the prosecution where either a full brief 
or a preliminary brief has not been served on the 
accused (subsections 83(4) and 84(6) respectively)

•  by tendering statements and exhibits from the full brief 
where one has been served (section 83)

•  by tendering the sworn summary from the preliminary 
brief where one has been served (section 84).

The first of these is confirmed in section 83(4) and 84(6) 
by use of the phrase “sworn evidence given by or on 
behalf of the informant”. Such evidence will include any 
witness called for the prosecution.

Section 86 provides for the use that can be made of the 
accused’s criminal record in sentencing in the accused’s 
absence and section 87 places certain limitations on 
sentencing in the accused’s absence.
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It should also be noted that Part 3.4 of the Act allows 
an accused who was sentenced in their absence under 
this Division, or the informant, to apply for a rehearing 
(section 88). 

Non-appearance by an accused in response to a notice 
to appear (a new process which can be used instead of 
a summons) is dealt with in section 25.

79  Non-appearance of informant

Overview

This section sets out what the Magistrates’ Court may 
do if the informant does not appear on the date that the 
proceeding is listed for hearing. The court has discretion 
to dismiss the charge or adjourn the proceeding. 

Legislative History

This section is based on clause 4 of Schedule 2 to the 
Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

An informant is the person who commences a criminal 
proceeding by signing and filing a charge-sheet (see 
section 6). However, the informant will rarely personally 
prosecute the case and appear in court. This is because 
the majority of summary prosecutions are taken by police 
officers who are usually represented in court by a police 
prosecutor (under section 328). The use of the word 
appear in the Act is discussed in more detail in relation to 
section 329.

Section 79 allows the court to either adjourn the case or 
dismiss the charge if there is no appearance on behalf of 
the informant. 

The phrase ‘thinks fit’ has been replaced with ‘considers 
appropriate’ in this section to ensure that discretions are 
described using consistent language throughout the Act. 

80   Non-appearance of accused charged 
with summary offence

Overview

This section deals with the non-appearance of an accused 
charged with a summary offence in two situations. These 
are: when a summons has been issued and when the 
accused has been bailed and does not attend.  

Where a summons has been issued and the accused 
does not appear, the court may:

•  order that personal service of the summons be 
effected on the accused

• issue a warrant to arrest the accused

•  proceed to hear and determine the charge in the 
accused’s absence

• adjourn the proceeding. 

Where the accused has been bailed to attend court (i.e. 
there has been no summons and so section 80(1) cannot 
apply), section 80(2) provides that the court can:

•  proceed to hear and determine the charge in the 
accused’s absence

• adjourn the proceeding.

The court’s power to issue a warrant to arrest an 
accused who has been bailed to attend a hearing, but 
fails to, is provided for in section 330. Therefore, it has 
not been repeated in this section.

Section 80(3) ensures that, where the court proceeds 
to hear and determine a charge in the absence of the 
accused, it can vary or dispense with any of the other 
requirements of this Part.

Legislative History

This section is based on section 41(2)–(3) of the 
Magistrates’ Court Act 1989 but has been reworked. 
Sections 80 and 81 (below) divide the issue of non-
appearance into non-appearance for summary and 
indictable offences respectively. Sentencing limitations 
upon the court in circumstances where the court 
proceeds to hear and determine a charge in the absence 
of the accused are now located in section 87 of this Part.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section’s role in the overall approach to non-
appearance is discussed in the overview to this Division. 

The basic position in relation to summary offences is 
that non-appearance of the accused allows the charge 
to be heard and determined in the accused’s absence 
(section 80(1)(c)). However, determining issues of criminal 
responsibility in a person’s absence is a significant step. 
For this reason, the Act provides the court with a set of 
tools it can use before taking that step.

Section 80(1) sets out those steps in relation to summary 
charges where the accused was summonsed to appear 
(for the issue of a summons see sections 12 and 14). If 
the accused does not appear in answer to a summons, 
the court may: 

•  direct that the accused be served personally with 
the summons

–  A summons for a summary charge can, subject to 
preconditions, be served by ordinary service (see 
section 17). If this is the case, and the accused fails 
to appear, the court may require personal service of 
the summons to ensure that the accused is aware of 
the requirement to appear in court.
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or

• issue a warrant to arrest the accused

–  This is necessary because the power to issue a 
warrant under section 328 is for non-attendance 
(as opposed to non-appearance).

or

•  proceed to hear and determine the charge in the 
absence of the accused

or

• adjourn the proceeding. 

–  The court may for instance adjourn the proceeding 
to enable the informant to conduct certain enquiries.

Section 80(2) deals with the situation where an accused 
has been bailed on a summary charge following arrest 
and, as a result, no summons was issued. It gives the 
court the same power to proceed to hear and determine 
the charge in the accused’s absence or to adjourn. There 
is no need for this provision to refer to personal service 
(as the accused was on bail not on summons) and no 
need for a warrant power as that already exists for failure 
to answer bail (section 330).

Sections 83–87 set out the procedure once the court has 
decided to hear and determine a charge in the accused’s 
absence. In particular, there are three main ways in which 
evidence can be received by the court in the accused’s 
absence. These are:

•  by sworn evidence from the informant or other 
witnesses for the prosecution where the informant has 
not served a full brief or a preliminary brief on the 
accused (confirmed in subsections 83(4) and 84(6) 
respectively)

•  by tendering statements and exhibits from the full brief 
where one has been served (section 83)

•  by tendering the sworn summary from the preliminary 
brief where one has been served (section 84).

81   Non-appearance of accused charged 
with indictable offence

Overview

This section deals with the non-appearance on summons 
of an accused charged with an indictable offence that 
may be heard and determined summarily. In these 
circumstances the Magistrates’ Court may only issue a 
warrant to arrest the accused. 

Legislative History

This section is based on section 41(1) of the  
Magistrates’ Court Act 1989 but this has been reworked. 
Section 80 (above) and this section divide the issue  
of non-appearance into summary and indictable  
offences respectively. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section’s role in the overall scheme for non-
appearance is discussed in the overview to this Division. 

Section 81, when read with section 80, confirms that the 
court has no jurisdiction to hear and determine indictable 
charges in the accused’s absence, where the accused is 
a natural person. This reflects the greater seriousness of 
indictable charges and the consequences likely to flow 
from conviction. 

Instead, a warrant will usually be issued and the case 
kept on hold until the accused’s participation can 
be secured. The exception to this is for a corporate 
accused as set out in section 82 below.

82   Non-appearance of corporate accused 
charged with indictable offence

Overview

This section allows the court to try a corporate accused 
in its absence for an indictable offence which is triable 
summarily as long as the court is satisfied that the 
accused has had proper notice of the proceeding 
and that the charge is appropriate to be determined 
summarily. 

Notice of the sentence imposed must be served on the 
corporate accused. 

Legislative History

This section is based on section 54A of the Magistrates’ 
Court Act 1989, however section 82(2) is new. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section provides an exception to the usual rule that 
indictable charges cannot be heard and determined in 
the absence of the accused, for proceedings against 
bodies corporate where certain preconditions are met.

The court may only hear and determine an indictable 
charge against a corporate accused that fails to appear 
in answer to a summons if the court is satisfied that the 
charge and date has been brought to the accused’s 
attention and a summary hearing of the charge is 
appropriate. 

The latter precondition (i.e. a summary hearing must be 
‘appropriate’) mirrors the process in section 29(1)(b) for 
deciding whether to grant a summary hearing with the 
accused’s consent. The criteria in section 29(2) are also 
relevant to the court’s decision under this section.
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If the court does not consider that a summary hearing is 
appropriate then the matter must proceed as a committal 
proceeding. Importantly, a committal proceeding can be 
conducted in the absence of a corporate accused if 
the accused has had adequate notice of the committal 
hearing (see section 154). Section 214 allows the  
County and Supreme Courts to try a corporate accused 
in its absence and to hear related summary offences.  
For a more detailed discussion of this process, see 
section 214.

Section 15(2) requires a summons for an indictable 
offence served on a corporate accused to state that, if 
the accused fails to appear, the Magistrates’ Court may 
conduct a committal proceeding or, in the case of an 
indictable offence triable summarily, hear and determine 
the charge in its absence.

Section 334 provides that a body corporate may appoint 
a representative who can, subject to some restrictions, 
appear and act on behalf of the corporate accused for 
the purposes of the criminal proceeding. 

83   Admissibility of evidence in absence 
of accused where full brief served

Overview

This section sets out what evidence is admissible against 
an accused where: 

•  the Magistrates’ Court decides to hear and determine 
a summary offence in their absence (under sections 
25(1) or 80) and 

• a preliminary brief has been served. 

Presumptively, any statements and exhibits in the full 
brief are admissible, subject to the Magistrates’ Court’s 
discretion to rule them (or any part of them) inadmissible.

Section 83(3) makes it clear that even when a criminal 
record has been served with a full brief it can only be 
used for sentencing in accordance with section 86.

If a full brief has not been served, the court may also 
accept evidence on oath given by the informant, or on 
their behalf.

Legislative History

This section is based on clause 5 of Schedule 2 to the 
Magistrates’ Court Act 1989. This has been slightly 
reworked and a ‘full brief’ is referred to instead of a “brief 
of evidence”. Section 83(3) is new. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section sets out one of the three ways in which 
evidence can be given in a hearing held in the accused’s 
absence for a summary offence, once such a hearing 

has been ordered by the Magistrates’ Court under 
section 25(1) or 80. The three ways are:

•  by sworn evidence from the informant or other 
witnesses for the prosecution

•  by tendering statements and exhibits from the full brief 
where one has been served (under this section) 

•  by tendering the sworn summary from the preliminary 
brief where one has been served (under section 84).

The first of these is confirmed in section 83(4) and 84(6) 
by use of the phrase “sworn evidence given by or on 
behalf of the informant”. Evidence given “on behalf of the 
informant” includes any witness called for the prosecution.

84   Admissibility of evidence in absence of 
accused where preliminary brief served

Overview

This section sets out what evidence is admissible against 
an accused where: 

•  the Magistrates’ Court decides to hear and determine 
a summary offence in the accused’s absence under 
sections 25(1) or 80 

• a preliminary brief has been served

•  the court considers that the material in the preliminary 
brief discloses the offence charged. 

Presumptively, if those preconditions are met, the 
informant’s statement and exhibits referred to in the full 
brief are admissible, subject to the Magistrates’ Court’s 
discretion to rule them (or any part of them) inadmissible.

Section 84(1) provides that the informant’s statement 
in the preliminary brief (and exhibits referred to in such 
statements) are admissible in evidence despite the rule 
against hearsay. This exclusion of the operation of the 
Evidence Act 2008 is necessary because the informant’s 
statement will usually contain a hearsay summary of 
the evidence available to the prosecution (see section 
37(2)). The exclusion is effective because section 8 of the 
Evidence Act 2008 provides that it “does not affect the 
operation of any other Act”.

In contrast to section 83, section 84(2) and (3) provide 
that the court can require additional evidence from the 
informant if it considers that the matters set out in the 
preliminary brief do not disclose the offence charged. 

However, the additional evidence is only admissible if it 
is in the form of written statements which comply with 
section 38 and a copy of each statement has been 
served on the accused at least 14 days before the court 
considers it.

Section 84(5) makes it clear that even when a criminal 
record has been served with a preliminary brief it  
can only be used for sentencing in accordance with 
section 86.
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Last, section 84(6) provides that the court may also 
accept evidence on oath given by the informant, or on 
their behalf, if a preliminary brief has not been served.

Legislative History

This section is based on clause 6(1)–(3), (5) and (11) of 
Schedule 2 to the Magistrates’ Court Act 1989. However, 
the term ‘outline of evidence’ is replaced by preliminary 
brief and there are other minor changes to terminology. 

Section 84(5) is new and provides that a criminal record 
is admissible in the accused’s absence for the sole 
purpose of sentencing.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section sets out one of the three ways in which 
evidence can be given in a hearing held in the accused’s 
absence for a summary offence, once such a hearing 
has been ordered by the Magistrates’ Court under 
sections 80 or 25(1). The three ways are:

•  by sworn evidence from the informant or other 
witnesses for the prosecution

•  by tendering statements and exhibits from the full brief 
where one has been served (under section 83)

•  by tendering the sworn summary from the preliminary 
brief where one has been served (under this section).

The first of these is confirmed in section 83(4) and 84(6) by 
use of the phrase “sworn evidence given by or on behalf of 
the informant”. Evidence given “on behalf of the informant” 
will include any witness called for the prosecution.

A similar process was previously available by using an 
‘outline of evidence’. However, this approach was rarely 
used. The preliminary brief is likely to be utilised regularly 
and can form the basis for proceeding against an 
accused in their absence if they fail to appear.

85   Non-appearance of accus�ed�—
Infringements Act 2006

Overview

This section provides that in relation to a lodgeable 
infringement offence, if the accused fails to appear and 
the court proceeds to hear and determine the charge in 
their absence, the court may do so on the basis of the 
prescribed information lodged under section 40(1)(a) or 
71(1)(a) of the Infringements Act 2006 (as required).

Legislative History

This section is based on clause 7 of Schedule 2 to the 
Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview, above.

86   Proof of criminal record in absence 
of accused

Overview

This section allows the court to consider an accused’s 
criminal record when sentencing on a summary charge 
that was heard in the accused’s absence under section 
80 or section 25(1).

The court can only consider the criminal record if 
satisfied that it was served on the accused at least 14 
days before the summary hearing.

Legislative History

This section overturns a key part of clause 6(8) of 
Schedule 2 to the Magistrates’ Court Act 1989. Clause 
6(8) provided that a criminal record could not be 
considered by a court in the accused’s absence except 
as provided by section 90 of the Road Safety Act 1986. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 86 is a significant change to previous law. It deals 
with alleging and proving prior criminal convictions when 
the Magistrates’ Court hears and determines a proceeding 
for a summary offence in the accused’s absence. 

Previously, when a matter was dealt with in the accused’s 
absence and the court found the person guilty, the court 
could be informed about prior convictions for traffic 
offences but not for other types of offences. Section 
90 of the Road Safety Act 1986 specifically permits 
this to occur. Section 90 will remain and will permit 
prior convictions for traffic offences to be proved in 
accordance with that Act, in addition to prior convictions 
proved in a criminal record under this Act. This may 
sometimes be necessary because these convictions are 
recorded on separate databases.

Section 86 allows all convictions to be considered when 
sentencing an accused in their absence, as long as the 
criminal record was served at least 14 days earlier.  
The requirements for a criminal record are set out in 
section 77.
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87   Limitations on sentencing in absence 
of accused

Overview

This section lists all the various limitations imposed upon 
the type of sentence that the Magistrates’ Court can 
impose if the court proceeds to hear and determine 
a charge in the absence of the accused and finds the 
accused guilty. 

Section 87(2) deals specifically with circumstances  
where an accused is found guilty on the basis of a 
preliminary brief. 

Section 87(4) requires written notice to be served on  
an accused if they are convicted and sentenced in  
their absence. 

Legislative History

This section combines a number of related provisions 
previously located in the Magistrates’ Court Act 1989. 

Section 87(1) is based on section 41(4) of the 
Magistrates’ Court Act 1989. 

Section 87(2) is based on clause 6(6) of Schedule 2 to 
the Magistrates’ Court Act 1989. 

Section 87(3) is based on clause 6(7) and also on 
elements of clause 6(6) of Schedule 2 to the Magistrates’ 
Court Act 1989. 

Section 87(4) is based on clause 6(9) of Schedule 2 to 
the Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Under the previous regime, the Magistrates’ Court’s 
power to sentence an accused in their absence was 
specifically limited to two situations, namely:

(a) where the summons was served by post; and

(b)  where the court heard and determined the matter on 
the basis of a written outline of evidence (under this 
Act – the preliminary brief). 

The Courts Legislation (Jurisdiction) Act 2006 changed 
this position by expanding the limitations upon 
sentencing in the absence of the accused. This section 
re-enacts those changes. 

Under this regime, a magistrate must not proceed to 
impose sentence against the accused if they consider 
that such an order may involve:

•  a custodial order under Division 2 of Part 3 of the 
Sentencing Act 1991 (section 87(1))

•  an order involving a fine exceeding 20 penalty units 
and the total sum of fines exceeds an aggregate of 50 
penalty units (section 87(2)(a)) 

•  an order for the payment of restitution or compensation 
where the total sum of orders exceeds $2000 (section 
87(2)(b)) 

•  an order that requires the consent of the accused (for 
example a community based order)(section 87(3)). 

 If the charge is proved, section 87(4) requires the court to 
serve the person with written notice of the court’s order 
and of their right to apply for a rehearing. This notice is to 
be served by sending it to the person’s address recorded 
in the court’s register.

 Importantly, section 94 (discussed below) provides for 
automatic rehearing of cases where:

•  the Magistrates’ Court has dealt with the charge in the 
absence of the accused

• imposed a sentence

•  served notice of the sentence on the accused 
(pursuant to subsection 87(4))

•  the accused has applied for a rehearing under section 
88 within 28 days of receiving the notice. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/num_act/cla200650o2006408/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/40511806E2A2D779CA25768F0012CC9F/$FILE/91-49a113.pdf
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Part 3.4 – Rehearing
Part Overview
Where a charge is heard and determined in the absence 
of the accused, the accused (or the informant on behalf 
of the accused) can apply for a rehearing in accordance 
with this Part. This Part is linked to section 87(4) 
discussed above, which provides that if the Magistrates’ 
Court finds a charge against an accused proved and 
imposes a sentence in their absence, the court must 
notify the accused (in writing) of the sentence, and their 
right to apply for a rehearing. 

The procedure for rehearing is set out in this Part across 
7 sections (with no Divisions).

Section 88 contains the right to apply for a rehearing.

Section 89 sets out the requirements for a notice of 
intention to apply for rehearing.

Section 90 provides for service of that notice of intention. 

Section 91 sets out how the sentence imposed in the 
accused’s absence is stayed on the filing of a notice 
under section 89.

Section 92 gives the court power to order a rehearing on 
an application under section 88. 

Section 93 sets out what happens if an applicant fails to 
appear upon the rehearing. 

Section 94 provides for automatic rehearings in  
certain cases.  

With the exception of section 94(2), which is based on 
clause 6(10) of Schedule 2 to the Magistrates’ Court Act 
1989, all of this Part has been re-enacted from Division 5 
of Part 4 of the Magistrates’ Court Act 1989.

The flowchart on the next page sets out how the 
rehearing process works under the Act.

88  Right to apply for rehearing

Overview

This section allows a sentenced person (or the  
informant on that person’s behalf) to apply for a 
rehearing in a proceeding where the person was 
sentenced in their absence. 

Legislative History

This section is based on section 93(1) of the Magistrates’ 
Court Act 1989, although it has been slightly reworded.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview to this Part. 

89  Notice of intention to apply for rehearing

Overview

This section sets out the requirements for a notice of 
intention to apply for a rehearing. 

The notice must state why the applicant did not appear 
at the hearing and be filed with the registrar of the court 
at which sentence was imposed. 

Legislative History

This section is based on section 94(1) of the Magistrates’ 
Court Act 1989. Note that in section 89(b) “lodged” has 
been changed to “filed”, consistent with the terminology 
used throughout the Act.

Relevant Rules/Regulations/Forms

For an application for rehearing, see rule 31 and Form 18 
of the Magistrates’ Court Criminal Procedure Rules 2009. 

Discussion

See the overview to this Part. 

90  Service of notice

Overview

This section sets out the service requirements for the 
notice of intention to apply for a rehearing. 

Legislative History

This new section reworks aspects of section 94 of the 
Magistrates’ Court Act 1989. Section 90 of the Act now 
provides specific service requirements for the section 
89 notice, replacing the previous requirement that it be 
served “as though it were a summons”.

Section 90(1) is based on section 94(2) of the 
Magistrates’ Court Act 1989. 

Section 90(2) is based on section 94(3) of the 
Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Previously, there were significant differences between 
the way in which service obligations were dealt with both 
between and within jurisdictions. Relevant provisions 
were found in statutes, regulations, court rules and 
practice notes. Instead, Part 8.3 of the Act creates 
a consistent and logical set of rules for service of all 
documents in criminal proceedings. 

Section 90(1) refers to service where the applicant is the 
person who was sentenced. In these circumstances, 
the respondent must be the informant. Accordingly, 
section 90(1) refers to service requirements pursuant 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/


112   |    Criminal Procedure Act 2009 – Legislative Guide

Rehearings

Sentence imposed in 
accused’s absence

Accused becomes 
‘sentenced person’ 
after sentencing

< 7 days

Sentence stayed on 
filing except driver 
licence order s.91

May apply for stay of 
order on driver licence 
s.91(2)

File notice of 
application for 
rehearing s.89

Serve notice on 
informant s.90(1)

Rehearing must be 
granted in certain 
circumstances
s.94

Rehearing 
granted s.92

Set aside findings 
ss.92 and 94

Rehearing not 
granted

Informant files notice 
on behalf of sentenced 
person s.90

Serve notice personally 
on sentenced person 
s.90(2)

Sentenced person may 
apply for a rehearing 
s.88 

Summary hearing 
Part 3.3

LEGEND:

Court responsibility   Prosecutor responsibility   Accused responsibility 

Optional process 



Part 3.4  |  113

to section 392, which sets out requirements for service 
on the informant or DPP. Note that section 392 defines 
informant for the purposes of that section to include 
“an appellant, applicant or respondent who was the 
informant at first instance.” 

Section 90(2) refers to service where the applicant is 
the informant. In those circumstances, service must be 
personal service in accordance with section 391. For a 
detailed discussion of service requirements under section 
391 see the discussion under that section.

91  Stay of sentence etc.

Overview

This section provides that on the filing of a notice of 
intention to apply for a rehearing, the sentence (other 
than an order for the cancellation, suspension or variation 
of a driver licence) is stayed until the application for 
rehearing has been heard and, if granted, the charge has 
been reheard.

Section 91(2) allows the applicant to separately apply 
for a stay of an order cancelling, suspending or varying 
a driver licence and section 91(3) sets out the service 
requirements for such an application. 

Legislative History

This section is based on section 93(3)–(5) of the 
Magistrates’ Court Act 1989.

Section 91(3) is based on section 93(5) of the 
Magistrates’ Court Act 1989. It has been slightly modified 
and the reference to a ‘reasonable time’ has been 
replaced by “7 days before the hearing of the application.”

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview to this Part.

92  Court may order rehearing

Overview

This section provides that the Magistrates’ Court may 
set aside any orders made on the first hearing of the 
charge (in the absence of the accused) and order that a 
rehearing of the charge take place. 

Legislative History

This section is based on section 93(2) of the Magistrates’ 
Court Act 1989, although it has been slightly reworded. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview to this Part. 

93  Failure to appear on application

Overview

This section applies where an applicant fails to appear 
at the rehearing application. In those circumstances, the 
applicant may reapply under section 88 but only with 
leave of the court. 

Legislative History

This section is based on section 93(6) of the Magistrates’ 
Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview to this Part. 

94  Automatic rehearing in certain cases

Overview

This section deals with the range of situations in which 
rehearings must be granted. These are: where the court 
is satisfied that the applicant was not made aware of 
the charge-sheet; and where a person has been served 
with a notice under section 87(4) and the matter was 
previously dealt with in the applicant’s absence. 

Legislative History

Section 94(1) is based on section 95 of the Magistrates’ 
Court Act 1989.

Section 94(2) is based on clause 6(10) of Schedule 2 to 
the Magistrates’ Court Act 1989.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

See the overview to this Part.
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