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Chapter Overview
Chapter 2 contains provisions relating to the 
commencement of a criminal proceeding under the 
following Parts:

Part 2.1 –  Ways in which a Criminal Proceeding 
is Commenced

Part 2.2 –  Commencement of a Criminal Proceeding 
in the Magistrates’ Court

Part 2.3 – Notifying Accused of Court Appearance.

Important terms that are used in this Chapter, which are 
defined in section 3 of the Act, include mention hearing, 
filing hearing, appropriate registrar, notice to appear, 
proceeding and preliminary brief.  

The Act takes the approach that, once a proceeding is 
commenced (by one of the three ways set out in section 
5), there is only one criminal proceeding. The movement 

of the proceeding from one jurisdiction to another (e.g. 
committal then trial, or appeal to a higher jurisdiction) is 
a step in an existing proceeding, not commencement of 
a new one. This is discussed in more detail in relation to 
Part 2.1.

Once a proceeding is commenced, the Magistrates’ 
Court allocates the charge to either the summary stream 
or the committal stream under section 10 (discussed in 
detail following that section). The procedure that follows 
is governed either by Chapter 3 (which sets out the 
procedure for the conduct of a summary proceeding),  
or Chapter 4 (which sets out the procedure for a 
committal proceeding).  

The following flowchart shows the processes that this 
Chapter creates, including identifying where it links with 
other chapters and processes.

Chapter 2 – Commencing 
a Criminal Proceeding

Commencing a Criminal Proceeding

Alleged offence 
detected

Registrar lists case 
for return date s.10

Mention hearing 
(summary procedure)

Filing hearing 
(committal 
proceeding)

Notice to appear
Division 2

Charge and 
summons or warrant
Division 1

Police or public 
official issue 
summons
Division 1

Accused arrested

LEGEND:

Court responsibility   Prosecutor responsibility 
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Legislative History

Chapter 2 brings together provisions largely from the 
Magistrates’ Court Act 1989 and introduces a number 
of new provisions. 

Discussion

The Act creates a separate chapter dealing with the 
commencement of a criminal proceeding. It clearly 
defines how and when a proceeding is commenced 
and recognises the relevance of filing a charge-sheet 
and compelling an accused to appear in court, for both 
summary and committal proceedings. 

Previously, sections dealing with the commencement 
of proceedings were located in Division 2 of the 
Magistrates’ Court Act 1989, with a variety of other 
procedural provisions, and in schedules to that Act. This 
framework was difficult to locate and follow. 

The Act provides a logical, step by step process for 
initiating criminal proceedings in the Magistrates’ Court. 

Relevant transitional provisions are located in Schedule 
4 to the Act. Clause 5 deals specifically with this Chapter 
and provides that it will apply to a criminal proceeding 
commenced on or after 1 January 2010 (commencement 
day), regardless of when the offence is alleged to have 
been committed. Put another way, clause 5 of Schedule 
4 provides that where a charge is filed or signed on or 
after the commencement day, the Act will apply to the 
proceeding if it is either a summary proceeding or a 
committal proceeding, regardless of when the offence 
is alleged to have been committed. The note directly 
following subclause 5(1) of Schedule 4 refers to section 
5 of the Act which sets out how a criminal proceeding is 
commenced. Section 5 is discussed in this Chapter. 

A commonly used trigger point for the operation 
of transitional provisions is the commencement of 
proceedings. The transitional provisions in Schedule 4 to 
the Act use that trigger point. In doing so, the Act takes 
advantage of the clearer approach adopted throughout 
the Act (and specifically in Chapter 2) as to when a 
criminal proceeding commences. 

The combined effect of this Chapter (specifically section 
5) and subclause 5(1) of Schedule 4, is that on or 
after the commencement day, all criminal proceedings 
will have to be commenced in one of the three ways 
prescribed by section 5, regardless of when the offence 
itself is alleged to have been committed. 

Other aspects of Chapter 2 will also apply on or after 
commencement day to all criminal proceedings, 
regardless of when the offence itself is alleged to have 
been committed. The effect of this transitional provision 
is to permit a notice to appear (discussed in section 21) 
to be served after the commencement day in relation 
to an offence which is alleged to have been committed 
before the commencement day.

Part 2.1 – Ways in which 
a Criminal Proceeding is 
Commenced
Part Overview
Part 2.1 contains a single section, section 5 (below) 
which sets out the different ways that a criminal 
proceeding may be commenced.  

5  How a criminal proceeding is commenced

Overview

Section 5 sets out the three different ways a criminal 
proceeding may be commenced in Victoria namely by:

• charge-sheet 

• direct indictment

• direction to be tried for perjury. 

Legislative History

This section is based, in part, on section 26 of the 
Magistrates’ Court Act 1989 which provided that the 
filing of a charge-sheet with a registrar commenced a 
criminal proceeding. However, the rest of the section is 
new and is designed to bring greater clarity to the issue 
of when a criminal proceeding commences.

Relevant Rules/Regulations/Forms

For commencing a criminal proceeding, see Part 1 of 
Order 2 of the Magistrates’ Court Criminal Procedure 
Rules 2009. 

Discussion

Unlike the Magistrates’ Court Act 1989, which referred 
only to the filing or signing of a charge-sheet, the Act 
makes it clear that there are several ways a criminal 
proceeding may be initiated. 

The most common method of commencing a criminal 
proceeding is by filing or signing a charge-sheet, as 
explained in more detail in the discussion of section 6(1) 
of the Act. The process of direct indictment (section 
160) or a direction to be tried for perjury (section 416), 
are alternative methods of commencing a criminal 
proceeding which are used in some circumstances. For 
example, a direct indictment will usually only be filed if 
the court has declined to commit a person for trial for the 
offence charged in the indictment or a related offence 
or, very unusually, where there has been no committal 
proceeding at all. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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The Act takes the approach that, once proceedings 
are commenced, there is only one criminal proceeding. 
The movement of a proceeding from one jurisdiction to 
another is a step in an existing proceeding, rather than 
the commencement of a new proceeding.

The structure of the Act reflects this approach. While 
Chapter 2 deals with the commencement of a criminal 
proceeding, subsequent chapters in the Act deal with the 
different stages of the same criminal proceeding.  

For example, there is only one criminal proceeding 
even if:

•  a charge-sheet is filed in the Magistrates’ Court 
for an indictable offence 

•  the accused is then committed for trial in the 
County Court

•  the case is then transferred to the Supreme Court 
under section 167 

•  the DPP then takes an interlocutory appeal to the
Court of Appeal 

•  the trial is heard and the accused convicted in the 
Supreme Court 

•  the accused appeals successfully to the Court of 
Appeal which orders a retrial in the Supreme Court.

When a criminal proceeding commences may be relevant 
to both time limits and transitional provisions. In R v 
Taylor (No. 2) [2008] VSCA 57 the Court of Appeal held 
that previous legislation did not create one continuous 
criminal proceeding, rather that a number of criminal 
proceedings could commence in the prosecution of 
an accused for an offence. In particular, the Court 
held that the filing of an indictment following committal 
commenced a new proceeding. The Act changes 
that approach, creating consistency and certainty by 
providing for a single criminal proceeding. A more 
detailed discussion of this approach can be found in the 
overview of Chapter 5.   

Previously, section 354 of the Crimes Act 1958 allowed a 
criminal proceeding to be commenced on indictment by 
grand jury. That procedure is no longer relevant and was 
abolished by section 253 of the Act. 

Part 2.2 – Charge-sheet 
and Listing of Matter
Part Overview
This Part sets out the preliminary steps in commencing 
a criminal proceeding namely:

• filing a charge-sheet in the Magistrates’ Court

• listing the matter for a mention hearing or filing hearing

• determining the place of hearing. 

The preliminary steps must be completed prior to 
notifying the accused of a court appearance (which is set 
out in Part 2.3). 

Part 2.2 also includes provisions relating to the time limit 
for filing a charge-sheet, the technical requirements of 
charge-sheets, and how to amend them. 

6   Commencement of a criminal proceeding 
in the Magistrates’ Court

Overview

Section 6 sets out how a criminal proceeding is 
commenced in the Magistrates’ Court (i.e. by way of 
charge-sheet), as well as the requirements for the form of 
the charge-sheet. 

Section 6(4) allows the informant to make a request for a 
committal proceeding on the charge-sheet. 

Legislative History

This section is based on section 26(1),(2),(2A) and 
section 30(2)(a) of the Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

For the prescribed forms for commencing a proceeding, 
see rule 11 and Forms 1-5 of the Magistrates’ Court 
Criminal Procedure Rules 2009. 

See regulation 6 of the Magistrates’ Court (Fees, Costs 
and Charges) Regulations 2001 for persons and bodies 
that are exempt from paying fees under those Regulations.  

Discussion

The Act refers to ‘charge-sheet’ rather than ‘charge’ to 
refer to the document which, once filed, commences a 
criminal proceeding. Historically, an informant filed an 
‘information’, which contained one or more charges. 
This terminology changed with the introduction of the 
Magistrates’ Court Act 1989 which referred to the filing of 
a ‘charge’. The Act distinguishes the ‘charge-sheet’ from 
the charge(s) named in that document. 

http://www.austlii.edu.au/au/cases/vic/VSCA/2008/57.html
http://www.austlii.edu.au/au/cases/vic/VSCA/2008/57.html
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccacr2001495/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccacr2001495/
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Summons, Warrant and Arrest

Alleged offence detected

Registrar lists case 
either for filing hearing or 
mention hearing s.10 
(date already given 
on notice to appear, 
summons or bail/
custody)

Return date can be 
extended if summons 
not served s.10

Police or public official 
signs charge-sheet 
s.14(1)

Summons issued by 
police/public official 
s.14

Accused arrested (in 
custody or bailed)

Charge-sheet filed 
s.6(1)

Charge-sheet and 
summons filed 
s.14(2)

Informant signs and files 
charge-sheet s.6(1)

Summons or warrant 
may be issued by court 
s.12

Notice to appear 
process 
Division 2

Summons served/
warrant executed 
ss.16, 17, 411

Must include charge-
sheet and notice s.13

LEGEND:

Court responsibility   Prosecutor responsibility 
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Section 6(1) brings together three different options for 
commencing a criminal proceeding by charge-sheet.  
Previously, these were located in different sections  
of the Magistrates’ Court Act 1989. 

Section 6(3) provides that the charge-sheet must 
comply with Schedule 1 to the Act. Schedule 1 
harmonises and consolidates Crimes Act 1958 and 
Magistrates’ Court Act 1989 provisions regarding the 
form and content of charge-sheets and presentments.

This reflects the approach used in the Act that 
procedures and requirements should be consistent 
between jurisdictions, unless there is a good reason 
to vary them. As there is no reason for the basic 
requirements for charge-sheets and indictments to differ, 
Schedule 1 applies to both (see section 159(3) in relation 
to indictments). A more detailed discussion of Schedule 
1 follows section 159. 

The note following section 6(3) is important as it refers to 
the new requirement in section 18 that an informant must 
nominate a business address, email address and fax 
number for service. This information is to be provided on 
or with the charge-sheet. A more detailed discussion of 
this new requirement can be found at section 18. 

Section 6(4) is a new subsection. It allows the informant 
to include a request for a committal proceeding in a 
charge-sheet containing a charge for an indictable 
offence triable summarily (see section 28 for charges that 
fall into this category). This involves the informant ticking 
a box on the charge-sheet.  

Previously, the registrar listed an indictable matter in 
either the summary stream or the committal stream 
based on information from the informant. However, 
the legislation was silent on how this process actually 
occurred. The Act provides for the informant to nominate 
a stream and for the registrar to then decide whether to 
list the matter for a mention hearing (if it is to proceed 
summarily, i.e. in the Magistrates’ Court under Chapter 
3) or for a filing hearing (if it is to proceed indictably, i.e. 
by way of committal proceeding under Chapter 4). This 
process is discussed in more detail following section 10.

It is important to note that if an informant proposes to 
charge more than one accused, a separate charge-sheet 
must be filed against each accused, in accordance with 
section 56(3). 

7  Time limits for filing a charge-sheet

Overview

Section 7 provides the time limits for filing a charge-sheet 
and identifies when no time limit exists. 

Legislative History

This section is based on section 26(4) and (5) of the 
Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

The Act retains the previous time limit of 12 months 
for filing a charge-sheet for a summary offence in the 
Magistrates’ Court. It also codifies the existing position 
that, unless expressly limited, there is no time limit for 
indictable offences.

Section 7(1)(b) allows a prosecution to be commenced 
after the 12 month limitation period if both the accused 
and the DPP consent. Overriding a limitation period  
is a significant step. As such, it can only occur with  
the agreement of the prosecutor, independently of  
the informant.

This process may be used where, for example, the 
accused could be charged with a more serious indictable 
offence and is prepared to plead guilty to a lesser 
offence. At common law an accused cannot acquiesce 
to a time barred charge, even as part of an agreement to 
plead guilty to a lesser offence (see R v Tait [1996] 1 VR 
662). The Act expressly overrides that position, subject 
to the preconditions outlined above. 

The note following section 7(1) refers to the new time 
limit introduced by the Act in the Children, Youth and 
Families Act 2005. The time limit for filing charges in the 
Children’s Court for a summary offence is now 6 months. 
Further discussion of this change follows section 429.

8  Order for amendment of charge-sheet

Overview

Section 8 enables the Magistrates’ Court to order that 
a charge-sheet be amended unless the amendment 
would cause injustice to the accused. It also sets out the 
circumstances in which an amendment of a charge-sheet 
can be made after the limitation period has expired. 

Legislative History

This section is based on section 50 of the Magistrates’ 
Court Act 1989 and section 372(1) of the Crimes Act 1958. 

Relevant Rules/Regulations/Forms

For the form of charge-sheet, see Forms 1-5 of the 
Magistrates’ Court Criminal Procedure Rules 2009. 

Discussion

Previously, section 50 of the Magistrates’ Court Act 1989 
enabled the Magistrates’ Court to amend a ‘charge’ 
where there was a defect or error. Section 7 contains a 
similar power, except the power is to amend a charge-
sheet rather than a ‘charge’. The reference to ‘defect or 
error’ has not been re-enacted, to create a more flexible 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/cyafa2005252/
http://www.austlii.edu.au/au/legis/vic/consol_act/cyafa2005252/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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discretion and to avoid technical arguments about what 
a defect is.

The power to amend has also been made subject to the 
same general criteria (based on section 372(1) of the 
Crimes Act 1958) that apply in relation to the amendment 
of an indictment under section 165 of the Act:

•  The court may allow an amendment if the court thinks 
that it is necessary.

•  The court must not allow an amendment if it would 
cause injustice to the accused.

The principles developed in relation to these criteria in 
trial proceedings are discussed in more detail in Part 5.2 
in relation to section 165.

As a result of the 12 month time limit for filing summary 
charges, this section prevents amendments after the 
relevant limitation period has expired unless: 

•  the original charge sufficiently disclosed the nature of 
that offence 

•  the amendment does not amount to the 
commencement of proceedings for a new offence

•  the amendment will not cause any injustice 
to the accused.

This test avoids the technicalities of section 50 of the 
Magistrates’ Court Act 1989, but is based on principles 
developed in cases which considered that section. While 
the words of the section itself are fundamental, some of 
these cases may assist in determining how the section 
will be applied.

The purpose of this amendment power is to avoid 
unnecessary delays in summary proceedings while doing 
justice between the parties. Limitations ensure that an 
accused is properly informed of the charge brought 
against them, has an opportunity to defend that charge 
and is convicted only of a charge supported by the 
evidence.1

While section 50 is expressed in very broad terms a 
number of principles have emerged from the case law in 
this area to guide the exercise of this discretion. Most of 
the cases have arisen in the context of driving offences.  

The function of a charge-sheet is to inform the court of 
the offence it is required to determine and to provide the 
accused with the substance of the charge which they are 
called upon to meet.2  

1.   R v Newcastle-Upon-Tyne Justices; Ex parte John Bryce Contractors Ltd [1976] 
1 WLR 517; De Faro v Ranking (1899) 25 VLR 170; R v Hare; Ex parte Newport 
(1887) 13 VLR 310; Wright v Nicholson [1970] 1 WLR 142.

2.   John L Pty Ltd v Attorney-General (NSW) (1987) 163 CLR 508, 519 per Mason 
CJ, Dean and Dawson JJ.

According to Nash, section 50 does not save a charge 
which fails to specify the essential elements of the 
offence.3 However, where the legal elements of the 
offence are specified, and the only defect lies in a failure 
to specify essential factual particulars, then the provision 
operates to save the validity of the charge.4 

A different view was expressed in Ciorra v Cole [2004] 
VSC 416. In that case, Redlich J indicated that:

The source of the power to amend in section 50 
directs the court not to allow an objection to the 
form or substance of the charge. The power must be 
exercised judicially and is subject to limitations. But 
compliance with the rules of criminal practice that 
the charge set out the essential ingredients of the 
offence, or that the offence be alleged with sufficient 
particularity to reveal the manner in which it is said 
to have been committed, is not a precondition to the 
power’s proper exercise. Where a charge is deficient 
in either of these respects, the circumstances may 
justify the amendment of the charge. The power to 
amend enables the court to see that these common 
law requirements are met if the charge is not to  
be dismissed.

His Honour went on to say that the degree to which the 
charge departs from the requirement that the charge 
identify the nature of the offence will be a critical factor in 
deciding whether an amendment should be permitted.5

While it may be possible to amend a charge which fails 
to identify the essential elements of the offence within  
the limitation period, such an amendment after the expiry 
of the limitation period is likely to amount to an attempt 
to commence new proceedings. Accordingly, it will not 
be permissible. 

The term ‘variance’ in section 50 refers to a divergence 
or discrepancy between the charge as laid and the 
evidence adduced at the hearing of the charge. The term 
‘variance’ does not cover every divergence between 
the evidence and the charge.6  If an offence proved is 
essentially different from the offence charged, the power 
to amend has no application.   

In Gigante v Hickson (2001) 3 VR 296, the Court of 
Appeal considered the validity of an amendment, allowed 
by a magistrate outside the 12 month limitation period, 
to change the place at which the offence of failing a 
breath test had occurred. The Court of Appeal held that 
the place of offending was not an essential element of 
the offence. Accordingly, the magistrate had the power 
under section 50 to allow the amendment to the charge, 
notwithstanding that the limitation period had expired.  

3.   Gerard Nash QC, Victorian Courts, Vol 3, p3-1781 [30.3190].
4.   Taylor v Environmental Protection Authority (2000) 50 NSWLR 48 

as cited in Nash, Ibid.
5.  Ciorra v Cole [2004] VSC 416.
6.  Hackwill v Kay [1960] VR 632, 636-7.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/cases/vic/VSC/2004/416.html
http://www.austlii.edu.au/au/cases/vic/VSC/2004/416.html
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If the facts do not establish the charge as filed, but do 
establish an offence allied to that originally charged, the 
court may amend the charge to make it accord with the 
facts proved.7 

For example, in Kennett v Holt (1974) VR 644, the 
accused was charged with failing to comply with a traffic 
control signal displaying a red circle alone. After the 
accused had given evidence and his counsel had closed 
the case, the magistrate said there was a reasonable 
doubt whether the accused proceeded through a red 
light but that he was satisfied that the accused had 
proceeded through an amber light. The Court then 
amended the charge by inserting the words “amber 
circle” for the words “red circle”.

The Supreme Court held that the amendment made 
by the Magistrates’ Court did not substitute an entirely 
different charge, for the offence charged by the 
amendment was a cognate offence similar in origin 
and quality and allied in nature to the offence originally 
charged. Such an amendment may, therefore, be 
possible after the expiry of the limitation period. 

It will need to be determined in each case whether the 
charge as amended creates an offence different from 
that originally charged. 

An amendment can be made to a charge where the 
limitation period has expired, even where the technical 
offence charged will be changed, provided that the 
offence proposed by the amendment arises out of the 
same facts and no injustice is done to the defendant.8  

If a charge could be amended after the expiration of the 
limitation period so as to charge a different offence, the 
time limit for commencing a prosecution would effectively 
be extended. A power to amend a charge in such a 
manner would undermine the objective in setting a 
limitation period for the commencement of proceedings.  

Section 337 allows an amendment under this section to 
be made on the court’s own motion or on the application 
of the parties.  

Section 412 gives a broad, catch-all power to amend 
documents relevant to criminal proceedings where there 
has been a defect or error. It does not include charge-
sheets as the specific power in section 8 (i.e. this section) 
includes the further requirement that the amendment not 
cause ‘injustice to the accused’.

9  Errors etc. in charge-sheet

Overview

Section 9 provides that a charge-sheet is not invalid due 
only to the failure to comply with Schedule 1 or by reason 
of certain technical errors (listed in section 9(2)(a)–(c)). 

7.  Thomson v Lee [1935] VLR 360; Kennett v Holt [1974] VR 644.
8.   R v Wakeley [1920] 1 KB 688. 

Legislative History

This section is new and is based on sections 370 
and 375 of the Crimes Act 1958, which applied to 
trial proceedings. Previously, there was no equivalent 
provision in relation to summary proceedings.

Relevant Rules/Regulations/Forms

For the form of a charge-sheet, see Forms 1-5 of the 
Magistrates’ Court Criminal Procedure Rules 2009. 

Discussion

This section operates in conjunction with section 8 
(Order for amendment of charge-sheet). It provides that 
a charge-sheet is not invalid on the basis of a technical 
error or omission and can be amended to overcome 
such problems provided this will not cause injustice to 
the accused. 

Section 9 is designed to ensure that decisions as to the 
validity of charges focus on issues of substance rather 
than of technical compliance. It does so by providing that 
a charge-sheet is not invalid only by reason of a failure to 
comply with Schedule 1. Section 9(2) is based on section 
375 of the Crimes Act 1958 and ensures that a charge 
is not invalid due to a technical error as to time and date, 
unless time is an essential element of the offence.

The section reflects the Act’s consistency of approach 
between jurisdictions in relation to charges. Schedule 
1 to this Act, which sets out the basic requirements 
for all charges, is central to this approach. Section 9 is 
the summary equivalent of section 166, which relates 
to trials on indictment and was based on section 370 
of the Crimes Act 1958. That section provided that a 
presentment is not open to objection if it complies with 
rules under the Crimes Act 1958.

10   Listing of matter for mention hearing or 
filing hearing in the Magistrates’ Court

Overview

Section 10 provides for when a proceeding must be 
listed for a mention hearing or a filing hearing. 

Legislative History

This section is new and has no relationship to any  
earlier provisions. 

Relevant Rules/Regulations/Forms

Not applicable. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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Process – Mention Hearing or Filing Hearing?

Registrar lists case 
either for filing hearing or 
mention hearing s.10 
(date already given 
on notice to appear, 
summons or bail/custody)

Registrar decides (takes 
account of informant’s 
request) s.10(2)

Filing hearing 
(committal proceeding)

Mention hearing 
(summary procedure) 

If summary  
charge(s) or notice  
to appear used

If indictable  
offence(s) triable 
summarily

If indictable 
charges

LEGEND:

Court responsibility   Optional process 

Discussion

Section 10 is new. It is designed to provide greater clarity 
and transparency to the process of determining whether 
a proceeding should be listed in the summary stream or 
the committal stream. It does so by reference either to a 
mention hearing or a filing hearing.

A mention hearing is held in the summary stream (see 
section 53). Cases in this stream are dealt with in the 
Magistrates’ Court, under Chapter 3.

A filing hearing is the first step in the committal stream 
(see section 101). Cases in this stream are dealt with by  
way of a committal proceeding in the Magistrates’ Court,  
to decide whether the case should be committed for trial,  
under Chapter 4.

Section 10 guides the registrar as to the allocation of 
matters to either stream, according to the category of the 
charge. There are three categories of charges.

First, a charge for a purely summary offence must be listed 
for a mention hearing as purely summary charges cannot 
be the subject of a committal proceeding (section 10(1)). 

Second, a charge for a purely indictable offence must be 
listed for a filing hearing as the Magistrates’ Court does 
not have jurisdiction to finally determine purely indictable 
charges (section 10(4)).  

Third, a charge for an indictable offence that can be 
heard and determined summarily may be allocated to 
either stream (section 10(2)). Section 28 sets out the 
offences which fall into this category. In determining 
which stream to allocate a matter to, the registrar must 
have regard to a request on the charge-sheet (under 
section 6(4)) for a committal proceeding. However, there 
are two important points to note about this category of 
charges which are summarised below.

If the charge originated as a notice to appear (see section 
21) it must be listed for a mention hearing (i.e. allocated 
to the summary stream) by the registrar. Although 
notices to appear can be issued in relation to indictable 
offences triable summarily, they are not intended to be 
used in relation to charges serious enough to warrant a 
committal hearing. Such matters can still proceed by way 
of committal hearing, upon a decision of a magistrate at 
the mention hearing.
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The initial listing by the registrar is not final. The 
magistrate may order that a matter be transferred from 
one stream to another. Section 30 sets out the process 
for determining whether to offer a summary hearing or 
to grant an application for one (i.e. move a matter from 
the committal stream to the summary stream). Such 
offer or application can be made at any stage before 
the accused is committed for trial. This is expressly 
recognised in sections relating to committal procedure 
and may occur at a committal mention hearing (see 
section 125), a committal hearing (see section 128), or 
at a filing hearing or a special mention hearing under 
the court’s power to make any other orders (see sections 
101 and 153 respectively). 

11  Place of hearing

Overview

Section 11 provides for the venue of the Magistrates’ 
Court at which a criminal proceeding is to be held. 

Legislative History

This section is based on the definition of ‘proper 
venue’ in section 3 of the Magistrates’ Court Act 1989. 
However, only paragraph (a) of that definition has been 
retained in the Act. 

Relevant Rules/Regulations/Forms

For filing the charge-sheet at the proper venue (not being 
the venue where the charge-sheet was first issued) see 
rule 15 of the Magistrates’ Court Criminal Procedure 
Rules 2009. 

Discussion

Venue refers to the physical location where a particular 
court sits. Venue is relevant to:

• where a charge is heard and determined

• where an accused is required to appear. 

A summons or notice to appear must direct the accused 
to appear at a specific venue on a specified date and 
time to answer the charge. An accused must also be 
bailed to attend at a specified venue on a specified date 
and time.

Previously, ‘proper venue’ was defined in section 3 
of the Magistrates’ Court Act 1989. However, the 
definition was long and complex and contained matters 
of substance regarding the general criminal jurisdiction. 
Those matters were relevant only in relation to a small set 
of jurisdictional issues, for example, the Family Violence 
Court Division and the Neighbourhood Justice Division.

The Act deals with the issue of venue in a substantive 
provision (i.e. not in a definition). The section primarily 
guides the informant in deciding at which venue of the 
Magistrates’ Court to file a charge-sheet. It retains the 
two primary options in the Magistrates’ Court Act 1989 
definition, namely the venue of the court closest to where 
the offence is alleged to have been committed or closest 
to the accused’s place of residence. 

However, these requirements are subject to any contrary 
provision in any other Act and special rules apply to 
matters heard in certain Divisions of the Magistrates’ 
Court. These include the Drug Court Division, the 
Koori Court Division, the Family Violence Court Division 
and the Neighbourhood Justice Division. Part 2 of 
the Magistrates’ Court Act 1989 sets out special 
requirements for these Divisions (see note following 
section 11(1)). 

Section 11 retains the Chief Magistrate’s discretion to 
nominate a venue for a specified proceeding or class of 
proceedings. This ensures that, where necessary, the 
Chief Magistrate can nominate where a particular matter 
or matters are heard.

In addition, section 31 grants a general power to change 
venue if a fair hearing cannot be had, or it is otherwise 
appropriate to do so.  

The definition of ‘proper venue’ in the Magistrates’ Court 
Act 1989 remains relevant to the extent that it applies to 
civil proceedings and proceedings in which the Family 
Violence Court Division and the Neighbourhood Justice 
Division have jurisdiction.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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Part 2.3 – Notifying 
Accused of Court 
Appearance
Part Overview
Part 2.2, above, provides for the filing of charge-sheets 
and allocation of cases to either the summary stream or 
the committal stream.  

This Part deals with the next steps in the criminal 
process, namely notifying the accused of the existence 
of a charge (or pending charge) and compelling their 
appearance at court. 

The Part is divided into the following divisions:

• Division 1 – Summons or warrant to arrest

• Division 2 − Notice to appear.

Division 1 brings together provisions previously located in 
the Magistrates’ Court Act 1989 that relate to the issue 
and service of a summons or the issue of a warrant to 
arrest. It also introduces a new requirement, in section 
18, for the informant to include their contact details on or 
with a charge-sheet.    

Division 2 is new and introduces the notice to appear 
as an alternative mechanism to bring a person before 
the court. Previously, an accused could only be brought 
before the Magistrates’ Court by either summons or 
arrest. A more detailed discussion of the notice to appear 
process can be found at Division 2 of this Part. 

Division 1 – Summons or 
warrant to arrest

Division Overview
This Division sets out two processes to compel an 
accused to appear before the court:

•  The court may issue a summons or a warrant to arrest 
following the filing of a charge-sheet (see sections 12 
and 13). 

•  An informant who is a police officer or public official 
(acting in that capacity), may issue a summons (but not 
a warrant). This can be done after the charge-sheet 
is signed and must be done before it is filed. Both the 
summons and the charge-sheet must then be filed 
within 7 days of the charge-sheet being signed (see 
section 14). 

The remaining sections in this Division apply to both of 
these processes.

It is important to note that there is no general obligation 
for an accused to be physically present at court in 
summary proceedings. However, if they are not physically 
present, they must be represented. The Act makes 
these obligations clear by defining attend to mean that 

a person’s physical presence is required and appear 
to mean that they need only be represented. A more 
detailed discussion of this distinction follows section 329. 
People who can appear on behalf of an accused are 
listed in section 328.

12   Court may issue summons  
or warrant to arrest

Overview

Section 12 enables the Magistrates’ Court to issue a 
summons or warrant to arrest once a charge-sheet has 
been filed. 

Legislative History

This section is based on section 28 of the Magistrates’ 
Court Act 1989. However, unlike section 28, it does not 
refer to the ‘appropriate registrar’, rather to ‘a registrar’ of 
the Magistrates’ Court. This is less restrictive and allows 
an application for a summons or warrant to be made at 
any venue of the Magistrates’ Court. 

Relevant Rules/Regulations/Forms

For the form of a summons, see Forms 3 and 4 of the 
Magistrates’ Court Criminal Procedure Rules 2009. 

For the form of a warrant to arrest, see Form 19 of the 
Magistrates’ Court Criminal Procedure Rules 2009. 

Discussion

Under this section, the informant will file a charge-sheet 
and then apply to the registrar to either issue a summons 
or a warrant to compel the accused to attend court. A 
summons is the primary method used and, once served, 
simply requires the accused to appear (personally or by 
a representative) on a particular date. A warrant results in 
the arrest of the accused who is then physically brought 
before the court.

For this reason, a registrar cannot issue an arrest warrant 
at this stage unless satisfied by sworn evidence that it is 
genuinely necessary to progress the matter. This may be 
the case where, for example, an accused has previously 
absconded or is likely to abscond, avoid service of a 
summons or otherwise fail to appear. 

A number of other sections are relevant to the issue of a 
summons or warrant under this section. These include:

•  sections 13 and 15, which specify the documents  
that must accompany either a warrant or a summons 
when served or executed and the required content  
of a summons

•  sections 16 and 17, which set out the requirements for 
service of a summons

•  section 19, which allows the registrar to extend or 
adjourn the return date (the date on which the accused 
was summonsed to appear) if the summons has not 
been served in time

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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•  section 25, which sets out what the court may do if an 
accused fails to appear after being served with a notice 
to appear

•  sections 80, 81 and 82, which set out what the court 
may do if an accused fails to appear in answer to 
a summons. This differs depending on whether the 
charge is summary, indictable or indictable triable 
summarily, and whether the accused is a natural 
person or a corporate accused.

13   Summons or warrant to be accompanied 
by charge-sheet and notice when served

Overview

Section 13 sets out what documents must accompany a 
summons or warrant upon service or execution, namely 
the charge-sheet and a notice that provides certain 
information to the accused. 

Legislative History

This section is based, in part, on clause 1A(9) of Schedule 
2 to the Magistrates’ Court Act 1989. However, that 
clause related only to a summary of the disclosure 
obligations. Additional obligations included in this section 
(serving the charge-sheet and a notice about legal 
representation) are new.

Relevant Rules/Regulations/Forms

For pre-hearing disclosure notices, see rule 17 and 
Forms 8 and 9 of the Magistrates’ Court Criminal 
Procedure Rules 2009. 

For the form of the charge-sheet and summons, see 
Forms 3 and 4 of the Magistrates’ Court Criminal 
Procedure Rules 2009. 

For the form of the charge-sheet and warrant to arrest, 
see Form 5 of the Magistrates’ Court Criminal Procedure 
Rules 2009. 

Discussion

The section sets out what documents must accompany 
a summons or warrant issued by the court under section 
12 or 14. Documents must include a copy of the charge-
sheet together with a notice (in a form prescribed by the 
rules) containing certain information: 

•  If the charge is for an indictable offence that will 
proceed by way of a committal proceeding, then the 
notice must be accompanied by a summary of Part 4.4 
of the Act (pre-hearing disclosure of prosecution case 
in committal proceedings).

•  If the charge is for any other offence then the notice 
must be accompanied by a summary of Division 
2 of Part 3.2 of the Act (pre-hearing disclosure of 
prosecution case in summary proceedings).  

The section introduces a new requirement that the notice 
must also advise the accused:

• to seek legal advice

• that they may be eligible to receive legal aid

• contact details for Victoria Legal Aid.    

Previously, the Magistrates’ Court Act 1989 did not 
contain an express obligation on the informant to provide 
a copy of the charge-sheet with a summons or warrant, 
although section 32 allowed an accused to request a 
copy from the registrar. 

This Act now ensures that an accused is informed in 
detail of the charges against them at the earliest possible 
opportunity. The entitlement to a copy of the charge-
sheet from the informant or the appropriate registrar 
has been retained in section 32 of this Act. However, this 
section is unlikely to be used frequently as the charge-
sheet should, in all cases, already have been provided to 
the accused.

This section also requires a notice about legal 
representation to be given. Previously, the requirements 
to provide advice of this kind varied for summary, 
committal and trial proceedings. In recognition of the 
rights protected in section 25(2) of the Charter, the Act 
makes consistent provision for information about legal 
advice to be given to the accused at key stages in the 
criminal process. The notice in this section is a good 
example. Others include:

•  section 33, which applies to an unrepresented 
accused in summary proceedings

•  section 37, which requires that such notice be included 
in a preliminary brief

•  section 41, which requires that such notice be included 
in a full brief

•  section 110, which requires that such notice be 
included in a hand-up brief

•  section 144, which applies to an unrepresented 
accused who is being committed for trial

•  section 171, which requires that such notice be served 
with an indictment if the accused is unrepresented.

14   Police or public official  
may issue summons

Overview

Section 14 enables a member of the police force or 
a public official to issue a summons to answer to a 
charge once a charge-sheet is signed. 

Legislative History

This section is based on section 30 of the Magistrates’ 
Court Act 1989. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Relevant Rules/Regulations/Forms

For the form of a charge-sheet and summons, see Forms 
3 and 4 of the Magistrates’ Court Criminal Procedure 
Rules 2009. 

Discussion

This section provides an alternative process to the 
registrar issuing a summons under section 12. Under this 
section, the informant can issue a summons, but only 
if they are a police officer or a public official (and only 
when the public official is an informant in their capacity 
as a public official). This alternative process applies to 
a summons, but not to a warrant to arrest. Section 14 
requires that a charge-sheet and summons be filed with 
the appropriate registrar within 7 days of signing the 
charge-sheet.  

This alternative process forms the basis of one of the 
three ways of commencing a proceeding listed in section 
6 of this Act. Because the summons is issued before 
the charge-sheet is filed (the event that usually formally 
commences a criminal proceeding), this type of criminal 
proceeding is deemed to commence when the person 
signs the charge-sheet.    

Prior to 2008, section 30(3) of the Magistrates’ Court Act 
1989 provided that the court must strike out a charge 
if the member of the police force or public official failed 
to comply with the requirement to file the charge-sheet 
and summons within 7 days. The Criminal Procedure 
Legislation Amendment Act 2008 changed this from 
a mandatory requirement to a discretionary one. This 
provides the court with more flexibility to assess a failure 
to comply within the timeframe on a case by case basis.    

15  Contents of summons

Overview

Section 15 sets out the basic requirements for the 
content of a summons to answer a charge and specifies 
additional information that must be included if the 
accused is a corporate accused.   

Legislative History

This section is based on section 33(1) and (1A) of the 
Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

For the contents of a summons, see Forms 3 and 4 of 
the Magistrates’ Court Criminal Procedure Rules 2009. 

Discussion

The primary purpose of a summons is to compel an 
accused to appear before the court to answer to a 
charge. As such, section 15(1) requires that a summons 
include a specified date and time for the accused to 
appear. The Act distinguishes between attend (requiring 
physical presence in court) and appear (allowing 

appearance by a representative). A summons does not 
require the accused’s physical presence provided they 
are represented. This issue is discussed in more detail 
following section 329. See also section 328, for who can 
appear on behalf of an accused in a criminal proceeding.

Section 15(2) relates to a corporate accused charged 
with an indictable offence triable summarily (as described 
in section 28). It provides that a summons must advise 
that if the corporate accused fails to appear in answer 
to a summons, the Magistrates’ Court may determine 
the proceeding in its absence at either the summary 
or committal stage (for this power see section 82). The 
notice applies only to a corporate accused because the 
court cannot determine a charge for an indictable offence 
triable summarily in the absence of an accused who is a 
natural person (see section 81). 

16  Personal service of summons

Overview

Section 16 provides that, unless otherwise specified, a 
summons must be served on the accused personally 
and provides time frames for service.   

Legislative History

The section is based on parts of section 34 of the 
Magistrates’ Court Act 1989. However, the section has 
been modified to reflect the new service regime in Part 
8.3 of the Act.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 16 creates a presumption that a summons will 
be served personally. Personal service is one of the 
methods of service set out in Part 8.3 of the Act. Section 
391 details how personal service can be carried out.   

Previously, section 34(1)(b) of the Magistrates’ Court 
Act 1989 set out the ways in which personal service 
could be effected, namely by delivering a true copy of 
the summons personally or leaving a true copy at the 
defendant’s last or most usual place of residence or 
business. Section 391 removes the option of leaving a 
copy of the document at the accused’s place of business. 
A more detailed discussion follows that section.  

The most significant exception to the requirement for 
personal service is for summary offences where section 
17 of the Act allows for ordinary service (which includes 
ordinary post), where appropriate. 

http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
http://www.austlii.edu.au/au/legis/vic/num_act/cplaa20088o2008426/index.html
http://www.austlii.edu.au/au/legis/vic/num_act/cplaa20088o2008426/index.html
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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17   Summons for summary offence  
may be served by ordinary service

Overview

Section 17 allows a summons for a purely summary 
offence to be served by ordinary service. This is an 
exception to the presumption (in section 16) that a 
summons is to be served personally. 

Legislative History

This section is based on section 36 of the Magistrates’ 
Court Act 1989. However, it has been modified to reflect 
the new service regime in Part 8.3 of this Act. Most 
importantly, rather than referring to service by post, the 
new section refers to ordinary service (which includes 
service by post).

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section allows an informant to serve a summons 
for a summary offence by ordinary service in appropriate 
circumstances. In considering whether ordinary service is 
appropriate, the informant must have regard to a number 
of factors including the nature and gravity of the offence 
charged, any prior convictions for similar offences and 
whether the address for service is likely to still be current. 

Section 394 sets out the ways in which ordinary service 
can be effected. In this context it will most often be under 
section 394(a) which allows for service by ordinary post 
to the last known address for the accused.  

Section 17 includes safeguards to ensure that this 
means of service achieves its primary purpose of 
bringing the summons to the accused’s notice. Where 
ordinary service is effected by post, the informant must 
provide evidence stating how the address for service was 
ascertained, the time and place of posting and whether 
the informant considered the factors in section 17(2) 
before deciding that service by post was appropriate. If 
the accused then fails to appear, this evidence assists 
the court to decide which of the options in section 80(1) 
should apply. That section allows the court to direct that 
the accused be personally served, to issue an arrest 
warrant or to hear and determine the charge in the 
accused’s absence.    

The time limit for service by ordinary service is the same 
as for personal service. Section 16(a) provides that a 
summons to answer a summary charge must be served 
at least 14 days before the return date. Previously, this 
time limit appeared in section 36 of the Magistrates’ 
Court Act 1989. 

18   Informant must nominate address etc.  
for service of documents

Overview

Section 18 requires the informant to nominate contact 
details to be included on or with a charge-sheet. 

Legislative History

This section is new and has no direct relationship to any 
earlier provisions. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

This section requires the informant to provide contact 
details, including a business address, fax number and 
email address, at an early stage in the proceeding. These 
details are to be included on or as an attachment to 
the charge-sheet. Previously, there was no legislative 
requirement for the informant to provide contact details 
for the purpose of service. 

Section 18 (this section) is intended to facilitate effective 
service on the prosecution when necessary and to help 
to promote communication between the parties to the 
proceeding. This is part of a broader approach taken 
in the Act to service on the prosecution in section 392. 
Importantly, section 392(2) makes it clear that service 
using any of the details provided under this section is 
sufficient under the Act. 

The informant must nominate either a business address, 
email address or fax number on, or as an attachment to, 
the charge-sheet. This information will now be available 
to the accused and the court at an early stage as it will 
be on or with the document that initiates the criminal 
proceeding. This requirement is intended to reduce 
difficulties in locating the informant, for example where 
the informant is a police officer who may be on night 
shift, leave or has moved stations. 

Ordinary principles of agency apply to an informant in a 
criminal proceeding. This ensures that another person 
can be authorised to perform any task required to be 
done by the informant, unless the task must be done by 
the informant personally e.g. an application for a warrant 
to arrest under section 12(2). 

There is nothing preventing the nomination of central 
service details (e.g. for Victoria Police Prosecutions) for 
service of (and contact generally with) the informant. 

This is discussed in more detail in relation to the definition 
of informant in section 3.
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19   Extension of return date if summons  
not served

Overview

Section 19 enables the appropriate registrar to 
extend a return date if the informant has not served a 
summons to answer a charge in time. 

Legislative History

This section is based on section 33(2) of the Magistrates’ 
Court Act 1989 with changes to terminology and to time 
limits from “one month” to “28 days”.

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

Section 19 enables the appropriate registrar to extend 
the return date if the informant has not served a 
summons. This may be done on the informant’s request, 
without explanation, on one occasion. However, any 
subsequent extension of the return date may only be 
made if the appropriate registrar is satisfied by sworn 
evidence that the informant has made a reasonable effort 
to serve the summons. 

The return date is defined in section 3 as the first 
date on which the proceeding is listed before the 
Magistrates’ Court. 

20   Adjournment of proceeding  
on application of accused

Overview

Section 20 enables the appropriate registrar to adjourn 
the return date to a later date on the application of the 
accused. Return date is defined in section 3 as the 
first date on which the proceeding is listed before the 
Magistrates’ Court. 

If the accused is on bail, the appropriate registrar may 
extend bail but may not vary or revoke the conditions  
of bail.

The note to this section refers to section 331 of the Act 
which is a general power of adjournment, and may be 
invoked in relation to a return date. That section allows 
the court to adjourn any proceeding to a later date. 

Legislative History

This section is based on clause 3 of Schedule 2 to the 
Magistrates’ Court Act 1989. 

Relevant Rules/Regulations/Forms

For adjournment of a proceeding, see rule 20 of the 
Magistrates’ Court Criminal Procedure Rules 2009.

Division 2 – Notice to appear

Division Overview
The notice to appear process is a simple, alternative 
mechanism to bring a person before court shortly after 
an alleged offence is detected. It can be used for any 
offence triable summarily, but is likely to be most useful 
in minor or straightforward matters. A notice to appear 
is issued prior to the filing or signing of a charge-sheet, 
unlike a summons or warrant to arrest in Part 2.2. 

The notice to appear is best seen as an alternative to a 
summons (rather than an alternative to a charge-sheet) 
which lapses if a charge-sheet is not filed within 14 days 
(under section 22).  

This process is outlined below and discussed in more 
detail following relevant sections in this guide:

•  A member of Victoria Police, or a public official can 
serve (give) a notice to appear to a person reasonably 
suspected of committing an offence which may be 
heard and determined summarily (see section 21(1)).

•  Section 21(2) sets out the information that must be 
included in the notice, namely:

–  the name, telephone number, email address and 
business address of the person serving the notice, 
so they can be easily contacted

–  the name and address of the person served with 
the notice    

–  the offence the person is suspected of committing 
and the circumstances of that offence in  
general terms

–  the date and time the person must appear at 
court to answer any charge(s) laid in respect of the 
suspected offending. This date must be at least 28 
days after the date the notice is served

•  Service of a notice to appear is effected by giving it 
to the person to be served or putting it down in their 
presence and telling them the nature of the document 
(see section 21(3)). 

The notice to appear itself does not commence a 
criminal proceeding (see sections 6 and 26). A charge-
sheet must be filed within 14 days of the notice being 
served if the matter is to proceed (see section 22). 

Failure to file a charge-sheet within this period causes 
the notice to lapse, in which case the person named in 
the notice must be notified in writing within 7 days (see 
sections 22 and 23). However, this does not prevent 
charges being laid in future in relation to the same 
alleged offending (see section 22(2)). Failure to notify that 
the notice has lapsed can have costs implications (see 
section 22).

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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If a charge-sheet is filed within 14 days of the notice to 
appear being given:

•  the charge-sheet may include a charge for the offence 
or offences noted on the notice, and/or any related 
offences (defined in section 3)

•  a preliminary brief must be served on the accused 
within 7 days (see section 24).  

The matter must be listed for a mention hearing on the 
date specified in the notice to appear (see section 10(3)).

If the accused does not appear on that date, the court’s 
options are set out in section 25 and depend on whether 
the offence alleged is purely summary or not.

The case will then proceed through the summary stream 
(following Chapter 3). It is possible for such cases to go 
into the committal stream (and therefore follow Chapter 
4) where the offence is indictable triable summarily. 
However, it is less likely that appropriate charges for 
a notice to appear will also be serious or complex 
enough to warrant a committal proceeding. A committal 
proceeding might arise where for example, the offence 
itself is relatively minor but the accused does not consent 
to summary jurisdiction.

There are two important changes to the usual summary 
process for matters commenced following service of 
a notice to appear. A summary case conference (in 
accordance with section 54) must be conducted before: 

Notice to Appear

Alleged offence detected

Notice to appear
given s.21

Charge-sheet 
filed (proceeding 
commences) s.22

Registrar must list case 
for mention hearing s.10

If charge-sheet not filed 
notice of lapsing must 
be given s.23

If notice of lapsing not 
given costs may be 
awarded s.402

Preliminary brief must be 
served s.24

Mention hearing 
(return date)

Summary procedure 
(Chapter 3)

Summary case 
conference must be 
held before full brief 
requested or contest 
mention set s.54(2)

Options if accused does 
not appear s.25

LEGEND:

Court responsibility   Prosecutor responsibility   Accused responsibility 

Optional process 
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• the accused can request a full brief

•  the charge is set down for a contest mention hearing 
(under section 55) or a summary hearing.

The summary case conference reflects one of the 
central goals of the Act – to encourage the parties to 
discuss cases early (see section 54(2)). This process is 
intended to help identify (and provide) material that may 
help to resolve a case (e.g. key witness statements, 
photographs of injuries etc) and identify issues in dispute 
and steps to advance and manage a case. This process 
may, in appropriate cases, avoid the need for a full brief 
and/or a contest mention hearing (see section 54(2)). 

21   Police or public official may serve  
notice to appear

Overview

Section 21 enables a member of the police force or 
a public official to serve a notice to appear if they 
reasonably suspect that a person has committed a 
summary offence or indictable offence triable summarily. 
It also sets out what must be included in a notice to 
appear and how it is to be served.

Legislative History

This section is new and has no relationship to any 
earlier provisions. 

Relevant Rules/Regulations/Forms

For the form of a notice to appear, see rule 14(1) and 
Form 7 of the Magistrates’ Court Criminal Procedure 
Rules 2009.

Discussion

There is an overview of the new notice to appear process 
at the beginning of this Division, which includes a 
flowchart.

This section sets out five central features of the new 
process. These are:

• who can give a notice to appear

• what types of alleged offences it can be given for 

• how the offence(s) are described

• what information the notice must contain

• how it must be given.

Who can give a notice to appear

A notice to appear is primarily designed for Victoria 
Police. However, it is also available for public officials. 
This will mean that prosecuting agencies in their law 
enforcement capacity can use the notice to appear 
process. A notice can only be given when the police 
officer or public official reasonably suspects that an 
offence has been committed.  

What types of alleged offences it can be given for

The notice to appear can be given in relation to both 
summary offences and indictable offences triable 
summarily. However, it is anticipated that the notice 
to appear process will be most useful in “more 
straightforward cases” (as the Attorney-General put it 
in his Second Reading Speech). These may include, 
for example, driving offences, disorder offences and 
offences where admissions are made or where the 
offending is observed by the person giving the notice.

There is no time limit as to when the notice can be used, 
although it is likely to be given close to the time that an 
alleged offence is detected.  

How the offence(s) are described

This section requires the notice to state the offence 
alleged and, in general terms, the circumstances of the 
offence.  

It is anticipated that the requirement to include “the 
offence” will be satisfied by reference to a commonly 
understood reference to an offence (e.g. wilful damage  
or theft) and/or a reference to the section creating  
that offence. 

A short summary of the circumstances of the offence will 
satisfy the statutory description. However, it will need to 
be sufficient to describe the circumstances of the alleged 
offence in a way which is useful to the recipient. This will 
necessarily include a date and time (if known) and an 
indication of what happened.

The requirements are less stringent than for charges in 
charge-sheets (see Schedule 1) as a notice will often 
be given close in time to an offence being detected 
and does not commence proceedings. If the case is to 
proceed, a charge-sheet must be filed within 14 days of 
the notice. The charge-sheet must comply with Schedule 
1 to the Act.

Example 1

The police respond to a complaint by a member 
of the public that a bike was stolen from outside 
Flinders Street Station. JB is found shortly afterwards 
riding the bike and admits stealing it. A notice to 
appear is given to JB with the following details:

Offence: Theft 

Circumstances: Bike stolen from Flinders Street 
Station on 21 February 2009 at about 8pm. 

What it must contain

Section 21(2) specifies that a notice must include:

 the name of the police officer or public official serving  
the notice

http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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•  a telephone number, email address and business 
address of the police officer or public official serving 
the notice, or another person authorised to act on 
behalf of that person. The reference to an authorised 
person is designed to allow for central management of 
this process (e.g. through Police Prosecutions)

•  the name and address of the person served with 
the notice

•  the date and time the person is required to appear 
before the Magistrates’ Court. It should be noted the 
requirement to appear can be satisfied by the person 
being represented in Court (see the discussion of the 
distinction between attend and appear in section 329)

•  a summary of this Division. It is particularly important 
that the notice clearly sets out the rules that apply 
when this new process is used. 

How it must be given

A notice to appear must be given either by handing it 
to the person or, if they refuse to accept it, by putting it 
down in their presence. These are the only ways that a 
notice can be given and service methods set out in Part 
8.3 of this Act (which provides general rules for service in 
criminal proceedings) do not apply.

22   Notice to appear lapses unless  
charge-sheet filed within 14 days

Overview

This section provides that a notice to appear lapses 
unless a charge-sheet is filed within 14 days of the notice 
being given. 

Legislative History

This section is new and has no relationship to any  
earlier provisions. 

Relevant Rules/Regulations/Forms

For filing of a notice to appear, see rule 14(2) of the 
Magistrates’ Court Criminal Procedure Rules 2009.

Discussion

There is an overview of the new notice to appear  
process at the beginning of this Division, which includes 
a flowchart.

As noted in the introduction to this Division, the primary 
purpose of the notice to appear is to provide an efficient 
mechanism to bring a person to court in a reasonable 
period of time after an alleged offence is detected. 
Requiring a charge-sheet to be filed within 14 days of 
service of the notice is designed to:

•  ensure that cases proceed to court as soon as 
reasonably possible after an alleged offence is detected

•  give the person who served the notice time to  
make a considered assessment of whether to file a 
charge-sheet 

•  limit the time during which the person served does not 
know whether the case will go to court or not. 

If a charge-sheet is filed, it must be accompanied by a 
copy of the notice to appear and evidence of service of 
the notice. This allows the court to properly decide which 
of the steps in section 25 it should take if the accused 
does not appear.  

Section 22(2) is important as it makes it clear that 
the charge-sheet does not have to be limited to the 
offence(s) noted on the notice. Other offences can be 
included but only if they are related offences (defined 
in section 3). For example, the informant may, on further 
investigation and consideration, identify further charges 
which are based on the same circumstances and these 
can also be included on the charge-sheet. 

Failure to file a charge-sheet within the 14 days does not 
prevent an informant from filing charges at any later time, 
subject to the usual limitation periods.

23  Notice to be given on lapsing

Overview

This section requires a member of the police force or 
public official to provide written notice to a person that 
a notice to appear has lapsed under section 22. 

Legislative History

This section is new and has no relationship to any  
earlier provisions. 

Relevant Rules/Regulations/Forms

Not applicable. 

Discussion

There is an overview of the new notice to appear  
process at the beginning of this Division, which includes 
a flowchart.

The notice to appear contains a time and date for 
appearance at the Magistrates’ Court. If the notice 
lapses, it is important to promptly inform the person that 
they are no longer required to appear on that date. 

The person must be notified in writing within 7 days after 
the notice to appear lapsed. Written notification is to 
be sent by prepaid ordinary post to the person at their 
last known address which, ordinarily, will be the address 
provided to the informant at the time the notice to appear 
was served. 

The Magistrates’ Court must also be notified that the 
notice to appear has lapsed. 

http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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The person may obtain any costs in respect of the 
serving or lapsing of the notice if the police member or 
public official fails to provide notice in accordance with 
this section (see section 402).

24   Preliminary brief to be served  
if charge-sheet filed

Overview

Section 24 provides that a preliminary brief must be 
served on the accused within 7 days of filing a charge-
sheet (with the Magistrates’ Court) following a notice to 
appear. The preliminary brief must also be available on 
the return date.  

Legislative History

This section is new and has no relationship to any  
earlier provisions. 

Relevant Rules/Regulations/Forms

For service of a preliminary brief, see rule 18(2) of the 
Magistrates’ Court Criminal Procedure Rules 2009.

Discussion

There is an overview of the new notice to appear  
process at the beginning of this Division, which includes 
a flowchart.

Section 37 reflects the Act’s approach to promoting 
early disclosure of material relevant to the proceeding. 
This section sets out the contents of a preliminary brief, 
which, among other things, must include:

• a copy of the charge-sheet 

•  a statement by the informant of the evidence available 
to support the charge(s) 

• a copy of the accused’s criminal record 

•  a notice advising the accused of their right, if eligible,  
to legal aid. 

The preliminary brief must be served within 7 days of filing 
the charge-sheet. This will always be before the return 
date due to other time limits in this Division. However, a 
copy must also be available at court on the return date to 
ensure that cases are not held up because the accused 
does not bring their copy of the brief to court.

This requirement is intended to ensure that cases 
come before the court soon after the detection of the 
alleged offence and that preliminary disclosure of the 
prosecution’s case has already occurred, to allow 
meaningful progress to be made at an early stage. To 
further encourage early resolution, section 54 of the 
Act also requires the parties to have a summary case 
conference before the case is listed for a contest 
mention hearing or the accused makes a request for a 
full brief. 

Section 54 describes a summary case conference as  
an out of court discussion between the parties. Its 
purpose is to get the parties talking early and avoid 
unnecessary adjournments. 

The conference provides an opportunity to identify and 
provide information/material that may impact on how the 
accused pleads such as a key witness statement, CCTV 
footage or a medical report. It also enables the parties 
to discuss the next steps to be taken in the case. This 
may involve negotiations about charges, wording of the 
summary, or matters likely to be in issue at a contested 
hearing. Previously, such discussions rarely happened 
before contest mention.  

There are three important points to note about the 
requirement to have a summary case conference in 
notice to appear cases:

•  It is not mandatory unless the next step would 
otherwise be a request for a full brief or a contest 
mention. Therefore, the new process should not  
delay cases where the accused simply intends to  
plead guilty early.

•  It is simply an out of court discussion between the 
parties. Once a summary case conference has been 
held, the accused may request a full brief and the case 
can be set down for a contest mention hearing.

•  A summary case conference cannot be held where  
the accused is unrepresented, unless the court is  
satisfied that it is appropriate and the accused has  
had a reasonable opportunity to obtain legal advice.  
If not, the court may dispense with the requirement  
to conduct a summary case conference (see  
section 54(6)). 

A more detailed discussion of summary case 
conferences follows section 54 in this guide.  

25   Non-appearance of accused served  
with notice to appear

Overview

This section sets out what the Magistrates’ Court may 
do if an accused fails to appear in answer to a notice
to appear. 

Legislative History

This section is new and has no relationship to any  
earlier provisions. 

Relevant Rules/Regulations/Forms

For a warrant to arrest, see rule 32(2) and Form 19 of the 
Magistrates’ Court Criminal Procedure Rules 2009.

Discussion

There is an overview of the new notice to appear  
process at the beginning of this Division, which includes 
a flowchart.

http://www.austlii.edu.au/au/legis/vic/consol_reg/mccpr2009430/
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This section is similar to sections 80 and 81 of the Act 
which relate to the failure of the accused to appear 
in answer to a summons for summary and indictable 
offences respectively. If a person fails to appear in 
answer to a notice to appear for a summary offence then 
the Magistrates’ Court may:

•  adjourn the proceeding on any terms that it  
considers appropriate 

• issue a warrant to arrest

•  proceed to hear and determine the charge in the 
absence of the accused.

If the charge is indictable then the court may issue a 
warrant for the accused’s arrest.

This section should be included in the summary of 
Division 2, which must be included in the notice to 
appear in accordance with section 21(2)(h). 

Section 328 sets out who may appear on behalf 
of the accused. 

26   Notice to appear does  
not commence proceeding

Overview

This section provides that a notice to appear does not 
commence a criminal proceeding. 

Legislative History

This section is new and has no relationship to any  
earlier provisions. 

Relevant Rules/Regulations/Forms

Not applicable.

Discussion

There is an overview of the new notice to appear process 
at the beginning of this Division, which includes a flowchart.

Unlike the summons or warrant to arrest in Part 2.2, a 
notice to appear is given prior to the filing or signing of 
a charge-sheet. The notice to appear is best seen as an 
alternative to a summons, rather than as an alternative to 
a charge-sheet. Indeed, a notice to appear lapses (under 
section 22) if a charge-sheet is not filed within 14 days.  
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