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439  Savings and transitional provisions

Chapter 10 provides that the savings and transitional 
provisions, inserted into the Act (as Schedule 4) by the 
Criminal Procedure Amendment (Consequential and 
Transitional Provisions) Act 2009 have effect. 

Schedules

Schedule 1 – Charges 
on a Charge-sheet or 
Indictment
Schedule Overview
Section 159 of the Act provides that an indictment must 
comply with Schedule 1 and section 6 provides that a 
charge-sheet must also comply with Schedule 1.

Schedule 1 sets out the requirements for how an offence 
should be described in a charge-sheet or indictment. 
(Previously a charge-sheet was referred to as a ‘charge’ 
and an indictment was referred to as a ‘presentment’.)

The requirements for charge-sheets and indictments 
were previously dealt with separately. Section 27 of 
the Magistrates’ Court Act 1989 contained provisions 
governing the form and contents of charge-sheets and 
various provisions of the Crimes Act 1958 and Sixth 
Schedule to that Act (referred to as the ‘presentment 
rules’) dealt with the form and contents of indictments. 
Schedule 1 harmonises and consolidates the previous 
provisions in the Crimes Act 1958 and the Magistrates’ 
Court Act 1989 into a single set of provisions. 

This is consistent with the general approach in the Act to 
deal with the same matters across different jurisdictions 
in the same way, unless there is a good reason for a 
different approach. There is no reason why the basic 
requirements for charge-sheets and indictments should 
be different.  

Schedule 1 uses a technologically neutral approach 
to the manner in which a charge-sheet or indictment 
satisfies the requirements of Schedule 1. For instance, 
the previous statement that a “presentment may be 
written or printed or partly written and partly printed” (rule 
1 of the Sixth Schedule to the Crimes Act 1958) is no 
longer included. Further, the requirement to endorse the 
names of witnesses on the ‘back’ of the presentment, 
with a specified approach to setting this information 
out has been removed. However, the substance of the 

requirement remains, namely the prosecution must 
indicate which witnesses it proposes to call at the trial. 
The removal of previous requirements concerning the 
mode of compliance will provide the prosecution with 
greater flexibility to structure documents in a clearer way.  

Sections 9(1) and 166(1) provide that a charge-sheet 
or indictment (respectively) is not invalid by reason only 
of a failure to comply with Schedule 1. As discussed 
in relation to section 166, those sections are part of an 
approach designed to focus on substantive rather than 
technical objections to charges, whether in charge-
sheets or indictments. A critical part of that approach is 
the broad power to amend charge-sheets (in section 8) 
and indictments (in section 165), which is discussed in 
detail in relation to those sections in this guide.

1  Statement of offence

Overview

Clause 1 provides that a charge must state the offence(s) 
that the accused is alleged to have committed and 
contain the particulars necessary to give reasonable 
information as to the nature of the charge. The particulars 
must comply with clause 2.

Legislative History

This clause is based on section 369 of the Crimes Act 
1958, without change.

Discussion

This clause effectively requires every charge in a charge-
sheet or indictment to include two pieces of information:

• the offence with which the accused is charged

• reasonable particulars of the charge.

As noted above, this provision is based on section 369 
of the Crimes Act 1958. While the Magistrates’ Court 
Act 1989 did not expressly require a charge to contain 
a statement of the offence, the relevant prescribed form 
(e.g. Form 5, Schedule 3 to the Magistrates’ Court 
(Criminal Procedure) Rules 2006) contained a heading 
“What is the charge” which functioned as a statement of 
the offence.

What is required to satisfy clause 1(a) (statement of the 
offence) is set out in clause 3, but only in relation to 
statutory offences. For common law offences, a level 
of specificity sufficient for the accused to know what 
common law offence they face will be required. Although 
clause 1 does not include the phrase “specific offence 
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or offences” (previously in section 369 of the Crimes 
Act 1958), that is a change in drafting style and is not 
intended to detract from the need to properly identify a 
common law offence charged.

In the context of charges, ‘particulars’ refer to information 
included in the charge that links the offence alleged to the 
facts of a particular case. Clause 1(b) provides the basic 
requirement that particulars must be “sufficient to give 
reasonable information as to the nature of the charge”. 
What that means in relation to any particular charge will 
depend on the particular charge, and the other charges 
in the same indictment or charge-sheet. The basic test in 
clause 1(b) uses the same language as its predecessor 
and, as a result, does not change the principles that have 
developed around the particulars required in different 
kinds of cases. A long-standing statement of principle is 
found in Johnson v Miller [1937] HCA 77; (1937) 59 CLR 
467 at 489:

[T]he prosecutor clearly should be required to identify 
the transaction on which he relies and he should be 
so required as soon as it appears that his complaint, 
in spite of its apparent particularity is equally capable 
of referring to a number of occurrences each of 
which constitute the offence the legal nature of 
which is described in the complaint. For a defendant 
is entitled to be apprised not only of the legal nature 
of the offence with which he is charged but also 
the particular act, matter or thing alleged as the 
foundation of the charge.

It is important to note that particulars are related to, 
but different from, disclosure. Disclosure provides the 
accused with the evidence, while particulars are the 
bridge that links that evidence to the legal charge(s) laid.  

Particulars also identify whether there is duplicity between 
charges by identifying the particular transaction to which 
a specific charge relates, especially where the underlying 
evidence may suggest a number of similar transactions.  

The principles developed apply equally to summary 
proceedings as well as indictable proceedings (see, e.g. 
Pham v Taylor [2002] VSCA 82).

The court has a power to order further particulars if those 
provided are deficient (R v Russell [1933] VLR 59). Section 
199(1)(c) allows such an order to be made between 
committal for trial and trial and section 200 places 
obligations on the parties to notify the other party and the 
court if an application for further particulars is anticipated.  

2  Statement of particulars

Overview

Clause 2 provides that particulars of the offence charged 
must be set out in ordinary language and the use of 
technical terms is not necessary. If a rule of law or a 
statute limits the particulars that are required to be given 
in a charge, only those particulars are required.

Legislative History

This clause is based on rule 3(1) of the Sixth Schedule 
to the Crimes Act 1958, without change. Section 27(3) 
of the Magistrates’ Court Act 1989 also provided to the 
same effect.

Discussion

See the overview, above.

3  Statutory offence

Overview

Clause 3 defines statutory offence as an offence 
created by an Act or subordinate instrument or by 
a provision of an Act or subordinate instrument. A 
statement of a statutory offence is sufficient if it identifies 
the provision creating the offence and describes the 
offence in the words of the provision creating it, or in 
similar words.

Under clause 3(3), if a statutory offence provides that 
the offence may be committed in alternative ways or any 
element or part of the offence in the alternative, a charge 
may state the commission of the offence or element or 
part of the offence in the alternative. 

Legislative History

This clause is based on rule 5(1) of the Sixth Schedule to 
the Crimes Act 1958. The provision has been simplified 
and modernised. 

Discussion

Clause 3(3) allows for a single charge to include 
alternative ways of committing an offence (or an 
element of the offence) if the statutory offence itself 
includes such alternatives.  

4  Exceptions, exemptions etc.

Overview

Clause 4 states that any exception, exemption, proviso, 
excuse or qualification need not be specified or 
negatived in a charge.

Legislative History

This clause is based on rule 5(2) of the Sixth Schedule to 
the Crimes Act 1958. The provision has been simplified 
and modernised. 

Discussion

As with all of the clauses in this Schedule, clause 4 
applies to both charge-sheets and indictments. However, 
it is likely to apply differently in summary proceedings 
and indictable proceedings. The difference stems from 
section 72 of the Act (based on section 130 of the 
Magistrates’ Court Act 1989) which, in effect, means that 
the prosecution does not have to disprove any exception, 
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exemption, proviso, excuse or qualification unless and 
until the accused points to or adduces evidence which 
raises the issue. Ultimately whether any particular words 
in an Act are words of exception, excuse etc is a matter 
of statutory construction. (Freckleton, Criminal Law 
Investigation and Procedure in Victoria (2006), paragraph 
4.1.1915).

Freckleton identifies some indicators that a particular 
matter is an exception, proviso etc rather than a part of 
the statement of a general rule. These indicators include:

•  where the words set up some new or different matter 
from the subject matter of the rule, as is generally 
the case where a particular act is prohibited except 
in specified circumstances or by specified persons, 
classes of persons, licences or authorised persons 
(Darling Island Stevedoring and Lighterage Co Ltd v 
Jacobsen [1945] HCA 22; (1945) 70 CLR 635; R v 
Edwards [1975] QB 27)

•  the matter is a matter peculiarly within the knowledge 
of the accused (Chugg v Pacific Dunlop Ltd [1990] 
HCA 41; (1990) 170 CLR 249; Darling Island 
Stevedoring and Lighterage Co Ltd v Jacobsen [1945] 
HCA 22; (1945) 70 CLR 635; DPP v United Telecasters 
Sydney Ltd [1990] HCA 5; (1990) 168 CLR 594; R v 
Douglas [1985] VR 721)

•  the object of the Act would be promoted by an 
interpretation that placed the onus on the accused 
(Nimmo v Alexander Cowan and Sons Ltd [1968] AC 
107; [1967] 3 WLR 1169, discussed but not followed, 
in Chugg v Pacific Dunlop Ltd [1990] HCA 41; (1990) 
170 CLR 249).  

There is no equivalent to section 72 in indictable 
proceedings although, as a matter of common law, 
there are issues that the prosecution does not have to 
disprove until the accused points to or adduces evidence 
to support it, for example self-defence. Whether any 
particular “exception, exemption, proviso, excuse or 
qualification” falls into this category is, as discussed 
above, a matter of statutory construction and will continue 
to be determined by applying well developed principles. 

It follows that this clause does not change the burden of 
proof or decide issues of evidentiary obligation. Rather, 
it saves charges which do not specify an “exception, 
exemption, proviso, excuse or qualification” from 
objection if that is the only reason for the objection. 
However, if (as is often the case) something that is 
drafted to appear as an “exception, exemption, proviso, 
excuse or qualification” is, in law, an element of the 
offence then clauses 1 and 3 will almost certainly require 
it to be included in the charge.

In practice, many statutory exceptions, provisos etc 
are often referred to in charges, whereas defences and 
justifications that are not specified in offence provisions 
themselves (such as self-defence) are not. This clause is 
not intended to change that practice. 

5  Joinder of charges

Overview

Clause 5 provides that charges for related offences may 
be joined in a charge-sheet or indictment.

Legislative History

This clause is based on rules 2, and 3(2)-(3) of the Sixth 
Schedule to the Crimes Act 1958 and section 31(1) of the 
Magistrates’ Court Act 1989. However, this clause refers 
explicitly to multiple accused, while the previous provisions 
did not. 

Discussion

Indictments may contain charges for related offences, 
whether against the same accused or different accused. 

While the substance of the provision remains the same 
as its predecessor, it now uses the term related offences. 
Related offences is defined in section 3 of the Act to 
mean “offences that are founded on the same facts or 
form, or are part of, a series of offences of the same 
or a similar character”. For discussion of when charges 
are founded on the same facts see R v Reid [1999] 
VSCA 98.

This clause forms part of an overall approach to multiple 
charges, both against a single accused or against 
multiple accused. They differ slightly between summary 
and trial proceedings and are summarised below.

Trial Proceedings

As discussed in detail under section 170, the approach 
in the Act is not intended to alter principles of joinder and 
severance that have developed over time, but to place 
them within a more coherent framework. In summary:

•  Clause 5 of Schedule 1 (i.e. this clause) allows multiple 
accused and multiple charges to be included in the 
same indictment. The only statutory criterion at this 
stage is that the charges must be for related offences.

•  Clause 6 of Schedule 1 confirms that a charge can 
name a number of accused regardless of the level or 
nature of the participation alleged against each.

•  Section 170 confirms that where multiple accused and 
multiple charges are included in the same indictment, 
they must be tried together unless an order to the 
contrary is made under section 193 or section 195.

•  Section 193 provides the power to order a separate 
trial either in relation to multiple accused or multiple 
charges. Sections 194 and 195 provide further specific 
rules in relation to sexual offences and conspiracy 
charges, respectively.

•  Section 199(1)(c) allows such applications to be 
decided at any time between committal for trial and the 
commencement of trial (along with many other orders).

•  Section 200 requires the parties to notify the court (and 
discuss with each other) if an application is intended. 
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Summary Proceedings

The approach in summary proceedings is very similar:

•  Clause 5 of Schedule 1 (i.e. this clause) allows multiple 
accused and multiple charges to be included in the 
same charge-sheet. The only statutory criterion at 
this stage is that the charges must be for related 
offences.

•  Clause 6 of Schedule 1 confirms that a charge can 
name a number of accused regardless of the level or 
nature of the participation alleged against each.

•  Unlike an indictment, section 56(3) provides that a 
separate charge-sheet must be filed against each 
accused. However, the charge-sheet may allege that 
the accused committed the offence with another 
person. An indictment may name (and charge) more 
than one accused in one charge.

•  Section 56 confirms that where multiple accused and 
multiple charges are included in the same indictment, 
they must be tried together unless an order to the 
contrary is made under section 58.

•  Section 58 provides the power to order a separate 
hearing either in relation to multiple accused or 
multiple charges.

•  Section 57 allows the court to order that charges on 
separate charge-sheets be heard together. There is no 
equivalent provision in relation to indictments because of 
the DPP’s ability to discontinue a prosecution (formerly 
a nolle prosequi) and to file a fresh indictment (see 
sections 193 and 195).

•  Clause 5(2) simply requires the particulars of each  
offence charged to be set out in separate, 
consecutively numbered paragraphs.  

6  Charge against multiple accused

Overview

Clause 6 applies in cases where an offence is alleged 
against more than one accused. It allows an indictment 
or charge-sheet to name each of those accused in the 
charge for the offence, regardless of their degree of 
participation in the offence.

This is qualified in section 56(3) of the Act which provides 
that a separate charge-sheet (in the Magistrates’ Court) 
must be filed against each accused. However, the 
charge-sheet may allege that the accused committed the 
offence with another person. An indictment may name 
(and charge) more than one accused in one charge.

Legislative History

This provision is new and has no direct relationship to 
any earlier provisions.

Discussion

Prior to the Act, rule 2 in the Sixth Schedule to the Crimes 
Act 1958, provided that charges could be joined in the 
same presentment if they were founded on the same facts 
or form, or are part of, a series of offences of the same or 
a similar character. The ‘presentment rules’ contained no 
statement about multiple accused, leaving this issue to be 
dealt with by the common law. Section 363 of the Crimes 
Act 1958 was confusing and allowed separate abettors 
and accessories to be included in the same presentment 
even in the absence of the primary offender. This 
combination of provisions gave no certainty or consistency 
to the way in which these issues were to be managed. 
Clause 6 (i.e. this clause) removes the obsolete aspects of 
the presentment rules on aiders and abettors and replaces 
them with a simple permissive statement.

Reasons for removing obsolete aspects of the 
presentment rules

Section 363 of the Crimes Act 1958 provided that 
“any number of abettors or accessories at different 
times to any indictable offence” could be charged 
with “substantive offences” in the same indictment or 
presentment.

The wording of section 363 was odd in several ways. For 
example, why did the section refer to abettors, but not to 
aiders, counsellors or procurers?� What function did the 
words “at different times” serve?�    

These questions can be answered only by looking at the 
history of the section, which has been amended and re-
enacted numerous times.

The section first appeared as section 6 of the 
Accessories and Abettors Act 1861 (UK). Three years 
later it was enacted in Victoria, as part of the first 
consolidation of Victorian criminal law, in section 331 of 
the Criminal Law and Practice Act 1864. 

However, other closely related provisions from the 
Accessories and Abettors Act 1861 (UK), were not 
enacted in the Victorian legislation. Although the Victorian 
legislation replicated section 3 of the UK Act, which dealt 
with accessories after the fact (and became section 
275), it did not replicate section 2, which dealt with 
accessories before the fact. 

As a result, unlike in the UK, only an accessory after 
the fact could be charged with and convicted of a 
substantive offence in Victoria. However, an accessory 
before the fact could be charged with and convicted 
only of the principal offence. There are now exceptions 
to this. For example, section 181 of the Crimes Act 1958 
and section 80 of the Drugs, Poisons and Controlled 
Substances Act 1981 create substantive offences of 
aiding, abetting etc in relation to particular groups of 
principal offences. However, these sections were created 
much later. 
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Having decided not to replicate section 2 of the UK Act, 
the Victorian legislature should have made changes 
to section 331 to avoid this anomaly. It seems likely 
that section 331 was drafted in this way inadvertently. 
The relevant UK sections were copied into the 
Victorian legislation, which was not only an enormous 
consolidation of all criminal law and criminal procedure, 
but was the first such consolidation in Victoria. The 
sections were separated from each other by more than 
fifty other sections. An incorrect reference in the marginal 
note to section 331 in the 1864 statute highlights the 
difficulty of the task and the likelihood that the failure to 
modify section 331 was simply an oversight. 

The only sensible interpretation of section 331, as 
enacted, is that more than one accessory after the  
fact could be charged with the substantive offence (of 
being an accessory after the fact) and could be tried 
together, independently from any trial of the principal in 
the first degree. 

Despite this puzzling beginning, section 331 was re-
enacted in essentially the same form in 1890, 1915, 1929, 
1957 and 1958. It was amended in 1981 as part of an 
overhaul of complicity which arose when the distinction 
between felonies and misdemeanours was abolished by 
the Crimes (Classification of Offences) Act 1981. 

The Crimes (Classification of Offences) Act 1981 
merged principals in the second degree and accessories 
before the fact into a single category (aiders, abettors, 
counsellors and procurers), and retained the category 
of accessory after the fact. However, from 1981 an 
accessory after the fact could be prosecuted only for a 
substantive offence of being an accessory. The former 
option of being prosecuted for the principal offence was 
no longer available. 

Aside from problems with the wording of section 363, 
the section was unsatisfactory because it dealt only with 
situations where multiple accused were charged with the 
same offence and was silent in relation to situations where:

•  more than one accused is charged as principal 
(whether directly or, for example, as parties to a joint 
criminal enterprise or common purpose)

•  one accused is alleged to have committed one offence 
(e.g. murder) and another accused is alleged to have 
committed a related offence (e.g. accessory after the 
fact to murder). 

For these reasons, the Act has taken a fresh statutory 
approach to the charging of multiple accused. The 
overall framework is discussed in relation to sections 56 
and 170 in this guide.

7  Descriptions generally

Overview

Clause 7 provides that, subject to any other provision 
of this Schedule, ordinary language should be used to 
describe anything in a charge, in a manner that indicates 
with reasonable clarity the thing referred to.

Legislative History

This provision is based on rule 1(2) of the Sixth Schedule 
to the Crimes Act 1958. It provides a general statement 
incorporating the specific rule. There was no directly 
equivalent provision in summary proceedings, although 
section 27(3) and (8) of the Magistrates’ Court Act 
1989 used similar language in relation to descriptions of 
property and documents respectively (now in clauses 9 
and 10 below).

Discussion

See the overview, above.

8  Description of persons

Overview

Clause 8 deals with the description of persons in 
charges. Clause 8(1) requires that such a description 
is reasonably sufficient to identify the person. Clause 
8(2) provides that, if it is impracticable to do this, a 
description must be given that is reasonably practicable 
in the circumstances. Alternatively, the person may be 
described as “a person unknown”. 

Legislative History

This clause is based on rule 7 of the Sixth Schedule to 
the Crimes Act 1958 and section 27(6) and (7) of the 
Magistrates’ Court Act 1989. There are some minor 
drafting changes but the substance remains the same. 

Discussion

See the overview, above. 

9  Description of document

Overview

Clause 9 provides that, if it is necessary to refer to a 
document or instrument in a charge, it is sufficient to 
describe it by any name by which it is usually known  
or by its substance. It is not necessary to set out a copy 
of it.

Legislative History

This clause is based on rule 8 of the Sixth Schedule 
to the Crimes Act 1958 and section 27(8) of the 
Magistrates’ Court Act 1989. There are some minor 
drafting changes but the substance remains the same. 
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Discussion

See the overview, above. 

10  Description of property

Overview

Clause 10 requires the description of property in a 
charge to be in ordinary language and to indicate the 
property with reasonable clarity. If this requirement is met, 
it is not necessary to name the owner or the value of the 
property, unless that information is required to describe 
an offence which depends on a special ownership, or a 
special value, of property. 

If there is more than one owner of a property and the 
owners of the property are referred to in a charge, it is 
sufficient to describe the owners by naming one of those 
persons followed by the words “with others” or if the 
owners are a body of persons with a collective name only. 

Legislative History

This clause is based on rule 6 of the Sixth Schedule to 
the Crimes Act 1958 and section 27(3), (4) and (5) of the 
Magistrates’ Court Act 1989. 

Discussion

Previously, there were many provisions relating to 
descriptions of various types of property. This clause 
simplifies and modernises the requirements for 
describing property in a charge-sheet or indictment. 

11   Statement of intent to deceive,  
injure or defraud

Overview

Clause 11 provides that for offences involving intent to 
deceive, injure or defraud, a charge does not have to 
identify the particular person who the accused intended 
to deceive, injure or defraud, unless required as an 
element of the offence. 

Legislative History

This clause is based on rule 10 of the Sixth Schedule 
to the Crimes Act 1958. It now applies to summary 
proceedings as well.

Discussion

See the overview, above.

12  Perjury, subornation of perjury, etc.

Overview

Clause 12 sets out specific rules in relation to perjury and 
related offences designed to avoid technical arguments 
about charges for those offences.

Clause 12(1) provides that, in addition to the substance 
of the offence charged, the charge only needs to name 
the court, tribunal or person before whom the perjury 
allegedly occurred. It does not need to set out the formal 
commission or authority of the court, tribunal or person. 

Clause 12(2) deals with charges of subornation of perjury 
(and other similar offences) where the perjury actually 
occurred. In such cases the charge can be in the form 
approved in subclause (1) with a simple further statement 
of unlawful procurement of that perjury.

Clause 12(3) deals with the same situation as subclause 
(2) but where the act of perjury (or similar offence) did not 
actually occur. In these charges the matters required by 
subclause (1) do not need to be included. 

Legislative History

This clause is based on sections 386 and 387 of the  
Crimes Act 1958.

Discussion

Previously, provisions dealing with the form of a 
presentment (now an indictment) for perjury were 
included in the Crimes Act 1958, rather than in 
presentment rules contained in the Sixth Schedule to 
that Act. 

The Act brings together all of the relevant provisions 
dealing with the form and contents of charge-sheets and 
indictments so that they are easier to locate.

13   Names of witnesses to be included  
on indictment

Overview

Clause 13 requires the following information to be 
included on an indictment: 

•  the name of every witness who gave evidence at 
the committal proceeding, indicating whether the 
prosecution proposes to call the witness at the trial

•  the names of any other witnesses the prosecution 
proposes to call at the trial. 

Legislative History

This clause is based on rule 4(1) of the Sixth Schedule to 
the Crimes Act 1958, with minor changes to drafting.  
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Discussion

This clause differs from rule 4(1) of the Sixth Schedule 
to the Crimes Act 1958, in that the very specific 
requirements of rule 4 have been removed. It is no 
longer necessary that the names of witnesses be 
“endorsed on the back of a presentment”. The clause 
adopts a technologically neutral approach. It focuses 
on the substance of the requirement to indicate which 
witnesses gave evidence at the committal proceeding 
and to provide notice of witnesses to be called by the 
prosecution, rather than on the means by which that 
information is conveyed. For example, it may be that an 
indictment is in electronic form and there is no ‘back’ of 
the indictment to ‘endorse’. 

The listing of witnesses who gave evidence at a 
committal proceeding includes not only any witness who 
gave evidence at a committal hearing but any witness 
whose statement was tendered in evidence (e.g. as part 
of a hand-up brief). 

Schedule 2 – Indictable 
Offences that may be 
Heard and Determined 
Summarily
Schedule Overview
Schedule 2 is based on Schedule 4 to the Magistrates’ 
Court Act 1989. The schedule relates to section 28 
of the Act, which allows charges for certain indictable 
offences to be heard and determined summarily by the 
Magistrates’ Court. 

Section 28 provides that, unless there is a contrary 
intention, the indictable offences that may be heard and 
determined summarily are:

• an offence referred to in Schedule 2

•  an indictable offence described as being a level 5 or 6 
offence, or punishable by level 5 or 6 imprisonment or 
fine or both, or punishable by a term of imprisonment 
not exceeding 10 years or a fine not exceeding 1200 
penalty units or both.

Section 109 of the Sentencing Act 1991 provides that a 
level 5 offence is punishable by 10 years imprisonment 
maximum and a level 6 offence is punishable by 5 years 
imprisonment maximum.

Section 28 of the Act now provides a clearer test for 
when indictable offences are triable summarily. As a 
result, the list of indictable offences triable summarily 
in Schedule 2 has been simplified and shortened. A 
number of offences previously listed in Schedule 4 to 
the Magistrates’ Court Act 1989 are automatically triable 
summarily as they have a maximum penalty which 
does not exceed 10 years imprisonment or a fine not 
exceeding 1200 penalty units or both. 

The following Acts or offences under Acts from Schedule 
4 have not been included as a result of the clearer 
description in section 28: 

•  Australian Crime Commission (State Provisions)
Act 2003

• Cemeteries and Crematoria Act 2003

•  Classification (Publications, Films and Computer 
Games) (Enforcement) Act 1995

• Control of Weapons Act 1990 

• Crimes Act 1958 – section 31A, 247E and 247F

•  Firearms Act 1996 – the offences which were 
previously listed as being triable summarily in Schedule 
4 are triable summarily under section 28(1)(b) of this 
Act (and therefore do not need to be listed) except for 
the offences in sections 5(1A) and 7B(2). The reference 
to section 7A(6) of the Firearms Act 1996 has also not 
been included in Schedule 2 because the section has 
been repealed

• Health Services Act 1988

• Marine Act 1988

• Prostitution Control Act 1994 – section 75(1)

• Sex Offenders Registration Act 2004

• Wildlife Act 1975.

Item 11 from Schedule 4, concerning the Electoral Act 
2002 has not been included because it was repealed 
by section 16 of the Electoral and Parliamentary 
Committees Act Legislation (Amendment) Act 2006.

The Infertility Treatment Act 1995 has been removed from 
Schedule 2. That Act is to be repealed by section 126 of 
the Assisted Reproductive Treatment Act 2008, which is 
now included in Schedule 2. Similarly, the Sports Event 
Ticketing (Fair Access) Act 2002 has been removed from 
Schedule 2. That Act has been repealed by the Major 
Sporting Events Act 2009 which is now included in the 
new Schedule. 

Schedule 2 also includes a number of other new Acts 
that were not included in Schedule 4 to the Magistrates’ 
Court Act 1989. For example, Schedule 2 now includes 
indictable offences under the Aboriginal Heritage Act 
2006, the Prohibition of Human Cloning for Reproduction 
Act 2008, and the Research Involving Human Embryos 
Act 2008. 

Schedule 2 also includes a number of changes related 
to the new summary financial penalty limits created by 
sections 433 and 434. Previously, some Acts specified 
a maximum financial penalty for an indictable offence if it 
was determined summarily. References in Schedule 2 to 
the following Acts from Schedule 4 to the Magistrates’ 
Court Act 1989 no longer need to include a maximum 
financial penalty because the new summary financial 
penalty limit created by sections 433 and 434 will apply 
to the offence: 
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• Dangerous Goods Act 1985

• Equipment (Public Safety) Act 1994

• Food Act 1984

• Occupational Health and Safety Act 2004

• Road Management Act 2004

• Water Act 1989

• Water Industry Act 1994.

Items 8 (Electricity Safety Act 1998) and 14 (Gas Safety 
Act 1997), attract higher maximum financial penalties for 
bodies corporate than the general limit provided by section 
434 (see discussion of that section). These offences 
apply in very limited situations for failure to comply with 
directions to make a gas or electricity emergency situation 
safe. The deterrent effect of significant financial penalties, 
which can be imposed very quickly, may be important in 
dealing with emergency situations.

The general maximum penalty limit will apply in relation 
to the Environment Protection Act 1970, except where 
a natural person and a body corporate are charged with 
offences that must be heard together (in accordance 
with section 56 of the Act). The maximum penalty for a 
number of offences under the Environment Protection 
Act 1970 is the same for natural persons and bodies 
corporate. Given that this Act limits the maximum penalty 
that may be imposed on a natural person to 500 penalty 
units, there is a risk that a court may decline to hear a 
matter because it has insufficient sentencing capacity. As 
a result, the prosecution of both the natural person and 
the body corporate would be heard in the County Court. 
To avoid this being the reason for the offence being tried 
in the County Court, item 9 of Schedule 2 provides that 
in such circumstances, the court may impose a higher 
penalty of up to 2500 penalty units.

The reference to particular sections of the Gas Industry 
Act 2001 has been amended in Schedule 2. Reference 
to offences under section 186(9) has been removed as 
that section has been repealed by the Energy Legislation 
Amendment (Australian Energy Market Operator) 
Act 2009. Further, the particular maximum penalties 
applicable to offences under sections 149A(1) and (2) 
of the Gas Industry Act 2001, offences under the Rail 
Safety Act 2006 and offences under section 93A(1) or (2) 
of the Electricity Industry Act 2000 have been removed 
from Schedule 2. 

Schedule 2 includes indictable offences under the  
Transport Act 1983 as these offences may now be heard 
and determined summarily. 

Schedule 4 to the Magistrates’ Court Act 1989 provided 
a maximum penalty for certain indictable offences under 
the Drugs, Poisons and Controlled Substances Act 
1981. That penalty was “imprisonment for a period not 
exceeding 3 years or a fine of not more than 50 penalty 
units.” This was the only exception to section 113 of the 
Sentencing Act 1991. 

Schedule 2 changes the reference to the Drugs, 
Poisons and Controlled Substances Act 1981 by 
removing the exception to the maximum penalty of 2 
years imprisonment for indictable offences heard and 
determined summarily (see section 113 of the Sentencing 
Act 1991). For consistency, the exception has been 
removed. Therefore, the usual maximum penalty of 
2 years imprisonment applies. The higher maximum 
penalty remains available in the County Court and 
Supreme Court for appropriate cases. 

Other amendments to the Schedule are designed 
to ensure consistency in terminology. Previously, in 
Schedule 4 to the Magistrates’ Court Act 1989 some 
items referred to “Indictable offences under the [name of 
relevant Act].” Other items specified the particular section 
numbers of the offences in the relevant Act even where 
the specified sections were the only indictable offences in 
the Act. For example: 

“Item 18.1 Offences under section 66(1), 77(1), 78(1), 
78(2) or 78(6) of the Juries Act 2000.”

Where all indictable offences under an Act, that are not 
already triable summarily under section 28 of the Criminal 
Procedure Act 2009, are potentially appropriate to be 
heard and determined summarily, it is not necessary 
to specify each indictable offence. Where only some 
indictable offences under an Act are appropriate to be 
heard and determined summarily, it is necessary to 
specify which offences they are. 

Indictable offences which do not fall within section 28  
(including those listed in Schedule 2) cannot be heard 
and determined summarily.

Schedule 3 – Persons who 
may Witness Statements 
in Preliminary Brief, Full 
Brief or Hand-up Brief
Schedule Overview
Schedule 3 lists the categories of persons who may 
witness statements in a preliminary brief, full brief or 
hand-up brief. 

Persons who may Witness Statements in 
Preliminary Brief, Full Brief or Hand-up Brief

Overview

Schedule 3 sets out those persons who may witness 
statements in a preliminary brief, full brief or hand-up brief.
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Legislative History

Schedule 3 is primarily based on the list of persons able 
to witness statements tendered in committal proceedings 
in rule 12.04 of the Magistrates’ Court (Committals) Rules 
2009 (previously the Magistrates’ Court (Committals) 
Rules 1999 as amended by the Magistrates’ Court 
(Committals) Further Amendment Rules 2008).

Discussion

Schedule 3 sets out those persons who may witness 
statements in a preliminary brief, full brief or 
hand-up brief.

The preliminary brief is a new disclosure brief (based in 
part on the previous outline of evidence) that is intended 
to provide credible preliminary disclosure of the case 
against the accused.

The full brief replaces both the brief provided in 
accordance with clause 1A, Schedule 2 to the 
Magistrates’ Court Act 1989 and the ‘brief of evidence’ 
in section 37 of the Magistrates’ Court Act 1989.

Previously, the requirements for who could witness 
statements for an ‘outline of evidence’ or a ‘brief of 
evidence’ were located in the Magistrates’ Court Act 
1989 and the requirements for who could witness 
statements tendered in committal proceedings 
were located in rule 12.04 of the Magistrates’ Court 
(Committals) Rules 1999.

There is no reason why the categories of persons able 
to witness statements in a preliminary brief, full brief or 
hand-up brief should not be the same.

Accordingly, Schedule 3 sets out a single list of persons 
who may witness statements in a preliminary brief, full 
brief or hand-up brief. The list is primarily based on the 
list of persons who could witness statements tendered 
in committal proceedings. As a result of the new single 
list, the category of persons who may witness statements 
in relation to the disclosure requirements for summary 
proceedings has been considerably broadened. 

Schedule 4 – Savings And 
Transitional Provisions
Schedule Overview and general 
discussion 
Schedule 4 to the Act contains savings and transitional 
provisions for the Act. Schedule 4 was inserted 
into the Act by the Criminal Procedure Amendment 
(Consequential and Transitional Provisions) Act 2009. 

The transitional provisions for the Act follow general basic 
principles for transitional provisions. For instance:

•  if a new offence is created, the offence  
applies prospectively

•  if the maximum penalty for an offence is changed, 
a reduction in the maximum penalty applies 
retrospectively (for offences committed but not yet 
dealt with) and an increase to the maximum penalty 
applies prospectively (see section 27 of the Charter 
of Human Rights and Responsibilities Act 2006 and 
section 114 of the Sentencing Act 1991).

Further, section 14 of the Interpretation of Legislation 
Act 1984 preserves existing rights, privileges, obligations 
and liabilities that are repealed by an Act. Section 14 
operates in a manner that removes the need for many 
transitional provisions. Offences and penalties remain in 
relation to their relevant time period. For example, it is still 
possible to prosecute a person for rape, which is alleged 
to have occurred in 1979, in accordance with the offence 
provision at that time, despite the number of changes to 
that offence since that time. 

Rights, obligations and liabilities can be distinguished 
from procedural (and evidentiary) reforms. In contrast to 
the presumption against retrospectivity for offences, the 
common law presumption in relation to merely procedural 
provisions is that, in the absence of an indication to the 
contrary, the provision will operate retrospectively.

The approach to transitional arrangements for the Act 
is fairly uniform. Apart from Part 8.2, the Act generally 
applies to criminal proceedings that commence on or after 
commencement day, which is 1 January 2010, regardless 
of when the offence is alleged to have been committed. 

Schedule 4 contains 17 clauses. After definitions and 
some transitional provisions of general application, the 
Schedule sets out specific transitional provisions for each 
chapter of the Act:

•  Clause 5 relates to Chapter 2 of the Act (commencing 
a criminal proceeding).

•  Clause 6 relates to Chapter 3 of the Act  
(summary procedures).

•  Clause 7 relates to Chapter 4 of the Act  
(committal proceedings).

•  Clauses 8  and 9 relate to Chapter 5 of the Act (trials).

•  Clause 10  relates to Chapter 6 of the Act (appeals).

•  Clause 11 relates to Chapter 7 of the Act (petitions 
for mercy). 

• Clause 12 relates to Part 8.2 of the Act (witnesses).

• Clause 13 relates to Part 8.4 of the Act (costs). 

•  Clause 14 relates to section 412 of the Act (power to 
amend when there is a defect or error).

•  Clause 15 relates to section 413 of the Act (transfer of 
charge to court with jurisdiction). 

•  Clause 16 relates to section 414 (new offence of 
acknowledging a false statement). 

•  Clause 17 permits the making of regulations to address 
savings or transitional provisions in addition to those 
contained in the Schedule.
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1  Definitions

Overview

Clause 1 defines two terms – commencement day and 
superseded provision – used throughout Schedule 4.

Legislative History

This clause is new and has no direct relationship to any  
earlier provisions.  

Discussion

Commencement day is defined as the day on which 
the Act comes into operation (other than Chapter 1 and 
section 437). The commencement day for the Act is 1 
January 2010. 

Superseded provision is defined as a provision of an 
Act that has been amended or repealed by the Act or by 
the Criminal Procedure Amendment (Consequential and 
Transitional Provisions) Act 2009. 

For example, section 422 of the Act amends and repeals 
various provisions of the Crimes Act 1958. Section 
422(1) repeals section 186(5) of the Crimes Act 1958 and 
therefore, section 186(5) is a superseded provision. 

2  General transitional provision

Overview

Clause 2 provides a general transitional provision for  
the Act. 

Legislative History

This clause is new and has no direct relationship to any  
earlier provisions.  

Discussion

Clause 2 is a catch-all provision that applies generally 
throughout the Schedule and to the rest of the Act. 
It clarifies that the basic principles (discussed in the 
Schedule overview) continue to apply. 

Subclause 2(1) provides that, except where a contrary 
intention appears, Schedule 4 does not detract or affect 
the operation of the Interpretation of Legislation Act 1984.  

Subclause 2(2) provides that if a superseded provision of 
an Act continues to apply by force of Schedule 4, then 
any other provision from the Act necessary to give effect 
to that continued provision or any regulations or rules of 
court made for the continued provision, will also continue 
to apply. 

Subclause 2(3) clarifies that this Schedule deals 
comprehensively with all transitional issues and that in 
any case of overlap or conflict between the Schedule 
and any other section in the Act, it is the Schedule that 
should apply. 

3  Renumbering

Overview

Clause 3 relates to the effect of the renumbering of 
the Act which was included in the Criminal Procedure 
Amendment (Consequential and Transitional Provisions) 
Act 2009, as a result of amendments made to the Act by 
the Criminal Procedure Amendment (Consequential and 
Transitional Provisions) Act 2009. 

Legislative History

This clause is new and has no direct relationship to any  
earlier provisions.  

Discussion

Clause 3 provides that on and from 1 January 2010, 
any reference to a provision of the Act that has been 
renumbered by virtue of sections 52 or 54 of the Criminal 
Procedure Amendment (Consequential and Transitional 
Provisions) Act 2009, must be taken to be a reference to 
the provision as renumbered or relocated.

As a result of the insertion of new Part 8.2 (Witnesses) 
into the Act by the Criminal Procedure Amendment 
(Consequential and Transitional Provisions) Act 2009, 
all subsequent section numbers in the Act had to be 
renumbered. The existing Part 8.2 became Part 8.3, 
section 338 became section 390 and so on. Clause 
3 provides that on and from commencement day, any 
reference to, for example, section 338 in an Act or in an 
instrument made under an Act or in any other document 
of any kind, must be construed as being a reference to 
the correct, corresponding new section number. 

4  References to superseded provisions

Overview

Clause 4 relates to superseded provisions and provides 
that any reference to a superseded provision can be 
construed as a reference to the relevant provision of 
this Act, as long as it relates to a period on or after the 
commencement day. 

Legislative History

This clause is new and has no direct relationship to any  
earlier provisions.  

http://www.austlii.edu.au/au/legis/vic/num_act/cpaatpa200968o2009758/
http://www.austlii.edu.au/au/legis/vic/num_act/cpaatpa200968o2009758/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.austlii.edu.au/au/legis/vic/num_act/cpaatpa200968o2009758/
http://www.austlii.edu.au/au/legis/vic/num_act/cpaatpa200968o2009758/
http://www.austlii.edu.au/au/legis/vic/num_act/cpaatpa200968o2009758/
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Discussion

Clause 4 enables references in documents, rules and 
regulations etc, that refer to a provision which is a 
superseded provision (as defined in clause 2, see 
discussion above) to be construed as a reference to 
the relevant provision in the Act. This is relevant to the 
many provisions from the Crimes Act 1958, Crimes 
(Criminal Trials) Act 1999 and the Magistrates’ Court Act 
1989 which have been either re-enacted or replaced 
by provisions to similar effect in this Act. This enables 
existing forms to be used for proceedings under the Act 
because references to previously relevant provisions will 
be construed as a reference to the current provision. 

5  Commencing a criminal proceeding

Overview

Clause 5 is another transitional provision of general 
application. It provides that Chapter 2 of the Act (which 
relates to commencing a criminal proceeding) applies to 
a criminal proceeding commenced on or after 1 January 
2010 (commencement day), regardless of when the 
offence is alleged to have been committed. 

Conversely, subclause 5(2) saves legislation in operation 
prior to the commencement of the Act (i.e. Part 4 of 
the Magistrates’ Court Act 1989) by providing that it 
continues to apply to any proceeding where that criminal 
proceeding commenced before the commencement of 
the Act.  

Legislative History

This clause is new and has no direct relationship to any  
earlier provisions.  

Discussion

Subclause 5(1) essentially provides that where a charge 
is filed or signed on or after the commencement day, the 
Act will apply to the proceeding if it is either a summary 
proceeding or a committal proceeding regardless of 
when the offence is alleged to have been committed. 

The note directly following subclause 5(1) refers to 
section 5 of the Act which sets out how a criminal 
proceeding is commenced.

A commonly used trigger point for the operation 
of transitional provisions is the commencement of 
proceedings. This clause also uses that trigger point 
and in so doing takes advantage of the clearer approach 
adopted throughout the Act (and specifically in Chapter 
2) as to when a criminal proceeding commences. The 
Act makes clear (in section 5) that a criminal proceeding 
can only commence in one of three ways:

(i) by filing or signing a charge-sheet in the 
Magistrates’ Court; 

(ii) by filing a direct indictment (in the County Court 
or Supreme Court); or

(iii) by Court direction for the charge of perjury.

The Act has been specifically drafted to avoid the 
interpretation in R v Taylor (No. 2) [2008] VSCA 57 
concerning a transitional provision of the Crimes (Sexual 
Offences) (Further Amendment) Act 2006 which applied 
to “any proceeding that commences on or after the 
commencement” of that Act. The essential question in that 
case was whether, in relation to a jury trial, the proceeding 
commenced on the filing of the indictment or with the filing 
of the initial charges in the Magistrates’ Court.  

The court held that the proceeding had commenced 
when the indictment was filed. It further held that, on 
a retrial, a new proceeding commenced with the filing 
of a new indictment. The reasoning applies to any new 
indictment filed, whether as a result of a severance or 
by filing over a fresh indictment. This issue is discussed 
further in the discussion of section 5 and at the beginning 
of Chapter 5 of this guide. 

The combined effect of section 5 and subclause 5(1) will 
be that on or after the commencement day, all criminal 
proceedings will have to be commenced in one of the 
three ways prescribed by section 5 regardless of when 
the offence itself is alleged to have been committed. 

Other aspects of Chapter 2 will also apply on or after 
commencement day, to all criminal proceedings, 
regardless of when the offence itself is alleged to 
have been committed. The effect of this transitional 
would be to permit a notice to appear to be served 
after the commencement day in relation to an offence 
which is alleged to have been committed before the 
commencement day. 

Subclause 5(2) saves legislation in operation prior to the 
commencement of the Act (i.e. Part 4 of the Magistrates’ 
Court Act 1989) by providing that it continues to apply 
to any proceeding where that criminal proceeding 
commenced before the commencement of the Act. 

Subclause 5(2) is necessary to continue the application 
of existing laws to other parts of summary proceedings 
which commence before the commencement day, 
and the powers that need to be used after the 
commencement day.  

Clause 4 provides for superseded provisions. It means 
that Regulations and Rules that applied to Part 4 of the 
Magistrates’ Court Act 1989 prior to the commencement 
of the Act will also continue to apply. 

6  Summary procedure

Overview

Clause 6 relates to Chapter 3 of the Act (summary 
procedure) and mirrors the transitional provision for 
Chapter 2 of the Act in clause 5 (discussed above). 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/cases/vic/VSCA/2008/57.html
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/8BD10A1F230A878BCA2572030021E7C4/$FILE/06-076a.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/8BD10A1F230A878BCA2572030021E7C4/$FILE/06-076a.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Legislative History

This clause is new and has no direct relationship to any 
earlier provisions.  

Discussion

Subclause 6(1) provides that the provisions of Chapter 3 
of the Act which set out summary procedures, apply to 
a criminal proceeding commenced on or after 1 January 
2010, regardless of when the offence is alleged to have 
been committed. 

The note following subclause 6(1) refers to section 5 
of the Act which sets out how a criminal proceeding is 
commenced (see discussion of clause 5 above). 

Subclause 6(2) saves legislation in operation prior to the 
commencement of the Act (i.e. Part 4 of the Magistrates’ 
Court Act 1989) by providing that it continues to apply 
to any proceeding where that criminal proceeding 
commenced before the commencement of the Act.  

Subclause 6(2) is necessary to continue the application 
of existing laws to other parts of summary proceedings 
which commence before the commencement 
day, and the powers that need to be used after the 
commencement day.  

Clause 4 provides for superseded provisions. It means 
that Regulations and Rules that applied to Part 4 of the 
Magistrates’ Court Act 1989 prior to the commencement 
of the Act will also continue to apply. 

Special transitional provisions apply where the 
jurisdictional maximum penalty for an indictable offence 
tried summarily has been changed. Some penalties have 
changed by operation of sections 112A and 113D of the 
Sentencing Act 1991 and Schedule 2 to the Act.

Section 138 of the Sentencing Act 1991 provides that the 
new jurisdictional maximum fine applies to a sentence 
imposed on or after the commencement day, irrespective 
of when the criminal proceeding commenced, subject to 
the following.

Where the jurisdictional maximum fine is increased by 
Schedule 2 to the Act:

•  if the Magistrates’ Court determined to grant a summary 
hearing for that offence before the commencement day, 
the previous maximum fine applies

•  if the court grants summary jurisdiction after the 
commencement day, the new jurisdictional maximum 
fine applies.

If the new jurisdictional maximum fine is reduced, 
that new fine applies irrespective of whether the 
court granted summary jurisdiction before or after the 
commencement day.

In addition to the basic principles which frame transitional 
provisions, section 27(2) of the Charter of Human Rights 
and Responsibilities Act 2006 provides that “a penalty 
must not be imposed on any person for a criminal 
offence that is greater than the penalty that applied to the 

offence when it was committed”. This provision applies 
to the maximum penalty that is prescribed for an offence.

The Supreme Court in Hansford v His Honour Judge 
Neesham [1995] 2 VR 233 drew a distinction between 
the maximum penalty for an offence which is set by 
Parliament and what is generally described as the 
“jurisdictional maximum penalty”. The jurisdictional 
maximum penalty “leaves the statutory maximum penalty 
untouched, but imposes upon a particular sentencing 
court a jurisdictional limit. It imposes its own maximum, 
not by reference to the nature of the offence and its 
gravity in relation to other offences, but by reference to 
the status of the sentencing court”.

That is, the jurisdictional maximum penalty indicates the 
maximum penalty that may be imposed for an offence 
when the Magistrates’ Court determines an indictable 
offence summarily. The Charter of Human Rights and 
Responsibilities Act 2006 does not create any specific 
rights or limits on penalties in relation to jurisdictional 
maximum penalties. 

The critical issue is whether the accused has consented 
to summary jurisdiction and the court has granted a 
summary hearing before or after there is a change 
in the penalty. If the accused has not consented to 
summary jurisdiction and the court has not granted 
a summary hearing before the Act commences, the 
new jurisdictional maximum penalty will apply. In this 
situation, the accused is free to choose to consent or not 
to consent to the offence being determined summarily. 
Similarly, the Magistrates’ Court will determine whether it 
is appropriate to determine the offence summarily in light 
of the applicable jurisdictional maximum penalty. 

If the accused does not consent to summary jurisdiction, 
the offence will be heard in the County Court or the 
Supreme Court and the actual maximum penalty for the 
offence (which has not changed) will apply to the offence.

7  Committal proceeding

Overview

Clause 7 provides transitional arrangements for Chapter 
4 of the Act – Committal proceedings. 

Legislative History

This clause is new and has no direct relationship to any 
earlier provisions.  

Discussion

Clause 7 provides transitional provisions for Chapter 
4 of the Act which sets out procedures for committal 
proceedings. The relevant trigger for the application of 
the Act is when the criminal proceeding commences 
(see section 5 of the Act) rather than when the committal 
proceeding commences (see section 98 of the Act). 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/40511806E2A2D779CA25768F0012CC9F/$FILE/91-49a113.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/40511806E2A2D779CA25768F0012CC9F/$FILE/91-49a113.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.austlii.edu.au/au/cases/vic/VSC/1995/58.html
http://www.austlii.edu.au/au/cases/vic/VSC/1995/58.html
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Subclause 7(2) is necessary to continue the application 
of existing laws to other parts of committal proceedings 
which commence before 1 January 2010, and the powers 
that need to be used after the commencement day.  

Clause 7 contains a further subclause (3) which relates 
to the transfer of related summary offences, on or 
after a committal proceeding (section 145 of the Act). 
subclause (3) provides that section 145 applies to an 
accused who has been committed for trial on, or after 
the commencement day. 

This means that, if a proceeding for a related summary 
offence commenced prior to the commencement day, 
that proceeding could still be transferred as long as the 
accused is committed for trial on the related indictable 
offence, on or after 1 January 2010.

8  Trial

Overview

Clause 8 provides transitional arrangements for Chapter 
5 of the Act – Trial proceedings. 

Legislative History

This clause is new and has no direct relationship to any  
earlier provisions.  

Discussion

Clause 8(1) provides that the provisions in Chapter 5 
apply to any proceeding where the accused is committed 
to stand trial, or is directly indicted on or after 1 January 
2010. This transitional provision is of broad (and ongoing) 
application. It applies to all new matters. 

In this Schedule, Chapter 2 of the Act applies to a 
criminal proceeding which commences “on or after” 
the commencement day, whereas Chapter 5 applies 
“on and from” the commencement day, to a trial where 
the accused was committed for trial “on or after” the 
commencement day. Clause 8(2) clarifies that, where 
a proceeding commenced before the commencement 
day but to which Chapter 5 applies, that proceeding is 
deemed to be a criminal proceeding commenced under 
Chapter 2 of the Act. Clause 8(2) supports the approach 
adopted in this Act that there is one proceeding (contrast 
proceedings under the Crimes Act 1958 and the 
Magistrates’ Court Act 1989, as discussed in 
Taylor (No. 2)). 

There are several exceptions to this general transitional 
provision which mean that some provisions apply more 
quickly. Clause 8(3) provides that on and from the 
commencement day:

•  section 168 of the Act (which allows indictable offences 
that can be heard summarily to be transferred back to 
the Magistrates’ Court if the accused consents and the 
court considers it appropriate) applies to an accused 
committed for trial before the commencement day and

•  the accused may plead guilty in writing under the new 
process provided in the Act (see section 216 in this 
situation the presentment is treated as if it were an 
indictment) and

•  a judge may enter a finding of guilty or not guilty in  
certain circumstances, even where a jury is in charge 
(see section 241).

Clause 8(4) provides that relevant legislation in force 
immediately before the commencement of the Act will 
continue to apply to an accused who was committed for 
trial, or was given notice of trial, or a notice of intention to 
prefer a presentment, before the commencement day. The 
Public Prosecutions Act 1994 has been saved because 
it is necessary to continue powers such as the power to 
make presentment and to enter a nolle prosequi. 

9  New trial or further hearing

Overview

Clause 9 provides that where a new trial or further 
hearing is ordered on appeal, the Act applies to the new 
trial or hearing.

Legislative History

This clause is new and has no direct relationship to any  
earlier provisions.

Discussion

Clause 9(1) provides that, where a new trial or further 
hearing is ordered on appeal, the Act applies to the new 
trial or hearing. This provision minimises the complexity 
that might arise if the previous laws continued to apply 
to a trial some years after the commencement day (for 
example, if there was a trial under previous laws, an 
appeal and then a new trial held). 

Clause 9(2) provides that the exception to this is where 
the new trial or hearing is ordered on an interlocutory 
appeal or case stated. In that situation, to avoid changing 
the relevant criminal procedure laws in the middle of a 
trial or potentially within days of the previous trial, the 
new Act does not apply.

10  Appeals

Overview

Clause 10 provides transitional arrangements for Part 6 
of the Act – Appeals. 

Legislative History

This clause is new and has no direct relationship to any 
earlier provisions.  

http://www.austlii.edu.au/au/cases/vic/VSCA/2008/57.html
http://www.austlii.edu.au/au/legis/vic/consol_act/ppa1994240/
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Discussion

The relevant point for the application of most appeals is 
when the sentence is imposed. This applies to appeals 
from the Magistrates’ Court to the County Court under 
Part 6.1. The relevant trigger for appeals from the 
Magistrates’ Court to the Supreme Court is when the 
final order is made. When the sentence is imposed or 
the final order is made, is also the relevant day for the 
purposes of time limits for such appeals. 

In relation to an interlocutory appeal, the relevant point 
for the application of the provisions is when the decision, 
which is the subject of the appeal, is made. In relation 
to cases stated, the relevant point for the application of 
the provisions is when the question of law arises. If the 
decision is made or the question arises on or after the 
commencement day, Chapter 6 will apply. This means 
that interlocutory appeals and cases stated may be 
commenced almost as soon as the Act commences. 

11  Petitions for mercy

Overview

Clause 11 provides transitional arrangements for Chapter 
7 of the Act – Petitions for mercy. 

Legislative History

This clause is new and has no direct relationship to any 
earlier provisions.  

Discussion

Clause 11 provides that Chapter 7 of the Act applies to 
a petition for mercy made on or after 1 January 2010, 
regardless of when the proceeding in relation to which 
the petition is made commenced. 

Clause 11(2) provides that if the petition relates to a 
criminal proceeding commenced by a presentment under 
section 353 of the Crimes Act 1958, Chapter 7 will still 
apply to that petition as if a reference to an indictment 
were a reference to a presentment.   

12  Witnesses

Overview

Clause 12 provides transitional arrangements for Part 8.2 
of the Act. Part 8.2 relates to witnesses and the taking 
of evidence in sexual offence and family violence cases. 
Different transitional provisions apply in relation to this Part. 

Legislative History

This clause is new and has no direct relationship to any 
earlier provisions.  

Discussion

Part 8.2 was inserted into the Act by the Criminal 
Procedure Amendment (Consequential and Transitional 
Provisions) Act 2009. Given the connections with the 
Evidence Act 2008, clause 12 aligns the transitional 
provisions for Part 8.2 with the transitional provisions for 
the Evidence Act 2008. 

Consistent with the transitional provisions for the 
Evidence Act 2008, Part 8.2 applies to all hearings that 
commence on or after 1 January 2010 but does not 
apply to a hearing in a proceeding that is part heard on 
the commencement day as defined in subclause 12(2).

Clause 12(3) to 12(6) are more detailed and apply to 
specific aspects of the transition process for matters 
that commenced before the commencement day and 
continue after the commencement day.

Clause 12(3) concerns applications for leave to introduce 
evidence or to cross-examine a complainant as to the 
sexual activities (whether consensual or non-consensual) 
of the complainant (other than those to which the charge 
relates). Prior to the relocation of particular provisions 
from the Evidence Act 1958 into the Act (the Criminal 
Procedure Act 2009), processes and procedures for 
these applications were governed by rules (2) and (5) in 
section 37A(1) of the Evidence Act 1958. Restrictions 
on questions and evidence concerning a complainant’s 
sexual activities are now set out in sections 342 and 344 
of the Act (see discussion of these sections in this guide).  

The Evidence Act 1958 provisions required written 
applications for leave to be given to the DPP. It was 
then the responsibility of the DPP to forward the 
application to the relevant registrar of the relevant court. 
This process has been changed so that under section 
344 the application is now filed in the relevant court and 
served on the informant and/or DPP in accordance with 
the service provisions in Part 8.3 of the Act. 

Clause 12(3) provides that in circumstances where an 
application for leave has commenced prior to 1 January 
2010 and therefore under the Evidence Act 1958, in 
the continuing course of the proceeding on and after 1 
January 2010, the application for leave will be taken to 
have been filed and served under section 344 of the Act. 
This subclause will be necessary in circumstances where 
an application has been made but not yet heard and 
determined before the commencement of the Act (i.e. 
where subclause 12(2) does not apply). 

Subclause 12(4) concerns audio or audiovisual 
recordings of a kind referred to in Division 5 of Part 8.2 of 
the Act (VATE tapes). The admissibility of the recordings 
(as the evidence-in-chief of the witness) was previously 
governed by section 37B(3)(a) of the Evidence Act 
1958 which required that a transcript of the recording 
be served personally on the accused or by post on 
his or her legal practitioner at least 14 days before the 
commencement of the hearing. 
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Section 368 of the Act clarifies time limits for service of 
the transcript. Section 368 requires that the transcript be 
served on the accused or the accused’s legal practitioner 
in accordance with the service provisions in the Act (see 
Part 8.3). In addition, the time limits have been clarified 
from the previous section to provide that the transcript 
must be served:

•  in the case of a summary proceeding, at least 14 days 
before the contest mention hearing or, if a contest 
mention hearing is not held, the summary hearing; or 

•  in the case of a trial, at least 14 days before the day 
on which the trial is listed to commence or, if a special 
hearing is to be held, at least 14 days before then.

Clause 12(4) provides that in a proceeding where a 
transcript has been served prior to 1 January 2010 
and therefore under the Evidence Act 1958 provision, 
in the continuing course of the proceeding on and 
from 1 January 2010, the transcript it is to be taken to 
have been served under section 368 of the Act. This 
subclause will be necessary in circumstances where 
a VATE tape has not been used in a hearing to which 
subclause 12(2) applies. 

Subclause 12(5) relates to special hearings. Procedures 
for special hearings were previously set out in section 
41G of the Evidence Act 1958. Special hearings are 
now governed by Division 6 of Part 8.2 of the Act. 
Accordingly, subclause 12(5) provides that where 
a special hearing has been conducted before the 
commencement day, and it is used in a trial on or after 
the commencement day, the special hearing is treated as 
if it had been conducted under Division 6 of Part 8.2 of 
the Act. 

Subclause 12(6)  provides that if, before 1 January 2010, 
an accused has been committed for trial or has been 
presented for trial in respect of a charge for an offence 
under subdivision (8EAA) of Division 1 of Part I of the 
Crimes Act 1958, section 371 of the Act does not apply to 
the holding of a special hearing in relation to the charge, if 
the special hearing is held on or after 1 January 2010. 

Section 371 of the Act sets out the time limits for when 
a special hearing must be held and enables the court to 
extend the time limit for the holding of a special hearing 
(see discussion of this section in this guide). 

The Act extends the definition of sexual offence to 
include offences of sexual servitude under subdivision 
(8EAA) of Division 1 of Part I of the Crimes Act 1958. 
As offences under that subdivision are not included 
in the definition of sexual offences until after the 
commencement of Chapter 1 of the Act (commencement 
day), proceedings for those offences will not have had 
a special hearing. The Act now requires that a special 
hearing be held. Therefore, subclause 12(6) excludes the 
time limits for when a special hearing must be held with 
respect to these transitional cases. 

13  Costs

Overview

Clause 13 provides transitional arrangements for Part 8.4 
of the Act – Costs in criminal proceedings. 

Legislative History

This clause is new and has no direct relationship to any 
earlier provisions.  

Discussion

Clause 13 relates to costs in criminal proceedings 
(set out in Part 8.4 of the Act). It provides that on and 
from the commencement day, Part 8.4 applies to any 
proceeding to which the Act applies.  

Clause 13(2) provides that where a proceeding 
commenced before 1 January 2010 but is completed 
after that date, the proceeding is deemed to have been 
conducted under the Act. Although this is retrospective, 
as the substantive powers to award costs have not 
changed, there is no advantage or disadvantage to any 
party. The advantages of having all the costs provisions 
in one place is therefore obtained as soon as possible by 
the operation of this transitional provision. 

14   Power to amend when there 
is a defect or error

Overview

Clause 14 relates to section 412 of the Act. This section 
gives a broad power to amend certain documents 
relevant to criminal proceedings.

Legislative History

This clause is new and has no direct relationship to any 
earlier provisions.  

Discussion

Clause 14 provides that on and from the commencement 
day, section 412 of the Act applies to any summons, 
warrant, plea, judgement and order irrespective of whether 
it was issued or made before or after 1 January 2010. 

15   Transfer of charge to court 
with jurisdiction

Overview

Clause 15 relates to section 413 of the Act. This section 
provides a method of dealing with a charge which is 
erroneously before a court which has no jurisdiction 
to hear it. Clause 15 provides that on and from the 
commencement day, section 413 of the Act applies 
to any charge before a court, irrespective of when the 
charge was filed. 
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Legislative History

This clause is new and has no direct relationship to any  
earlier provisions.  

Discussion

See the overview, above. 

16  Perjury

Overview

Clause 16 provides transitional arrangements for 
sections 414 and 415 of the Act which relate to 
acknowledging a false statement and directions that a 
person be tried for perjury. 

Legislative History

This clause is new and has no direct relationship to any  
earlier provisions.  

Discussion

Consistent with the basic principles which frames 
transitional provisions, clause 16 provides that the 
offence of acknowledging a false statement (in section 
414 of the Act) applies prospectively. That is, section 
414 applies where the offence is alleged to have been 
committed on or after the commencement day.

Section 414 is not a completely new offence (see 
discussion at sections 414, 38, 47 and 112 of the Act). 
Rather, in section 414, the ambit of the offence has 
been broadened to ensure that the offence applies to all 
situations where a witnesses knowingly provides false 
information in a statement taken in the circumstances 
outlined in section 414 of the Act. The offence applies to 
statements made on or after the commencement day. 
This is not the day a draft of a statement, or notes are 
made, but the day when the person acknowledges that 
the statement is true and correct, in the presence of a 
person referred to in Schedule 3 (for example, a member 
of Victoria Police). 

Section 415 of the Act provides that the court may direct 
that a person be prosecuted for perjury. Subclause 16(2) 
provides that on and from 1 January 2010, this section 
will apply to such a direction, irrespective of when the 
alleged perjury was committed. This means that in 
circumstances where the perjury itself may have been 
committed in proceedings prior to 1 January 2010 (for 
example, in an affidavit sworn and tendered prior to that 
date), a person may be directed under section 415, if the 
perjury is detected by the court after 1 January 2010. 

17  Transitional regulations

Overview

Clause 17 permits the making of regulations under 
the Act to address savings or transitional provisions in 
addition to those contained in this Schedule.

Legislative History

This clause is new and has no direct relationship to any 
earlier provisions.  

Discussion

See the overview, above.
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