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From the Attorney-General
A 21st century criminal justice system demands a 21st 
century legislative and procedural framework. That is why 
one of the major priorities of the Government’s Justice 
Statement process has been to overhaul and modernise 
the Crimes Act 1958 and criminal procedure in the most 
far-reaching reform of our criminal law framework in 
Victoria’s history.

The Criminal Procedure Act 2009 (the Act) is one of the 
ground-breaking results of that process. Overhauling 
three Acts which deal with criminal procedure, it 
consolidates them into one cohesive, streamlined piece 
of legislation with laws which are clear, consistent, fair, 
and accessible. 

The Act introduces new procedures to create efficient 
and flexible case management processes and uses a 
plain English approach which farewells the use of Latin 
and Norman French, so mystifying to non-lawyers (and 
possibly many lawyers as well). In a move consistent 
with the spirit and purpose of the new Act, criminal 
proceedings will now be brought in the name of the DPP 
rather than the Queen, reflecting the expectations of a 
21st century society.

The Government understands that the commencement 
of the Act means significant change for those working 
in the system. In keeping with our objective of clarity, 
this guide will help those working in the criminal justice 
system to navigate the new legislation.

The successful implementation of the reforms requires 
broad participation to ensure system-wide and effective 
change. Cultural change is essential if we are to get 
the full benefit of the new laws. With this in mind, 
my department has worked closely with participants 
across the justice system to ensure coordination and 
collaboration in implementing the changes that these 
new laws represent. 

I wish to thank everyone who has contributed to the 
development of these reforms. This guide is the product 
of many hours of meticulous work by the Criminal Law – 
Justice Statement team in the Department of Justice, 
as is the legislation that prompted it. 

It is therefore my privilege to present this guide to you; 
and look forward to continuing to work with all those 
across the system to give Victorians the 21st century 
criminal law framework that they demand and deserve.

ROB HULLS MP 
Attorney-General

From the Secretary
The Department of Justice brings together a number 
of agencies to prevent, detect and prosecute crimes, 
support victims of crime, dispense justice, and manage 
offenders in correctional settings. 

The department’s mission is to protect and keep people 
safe, and shape a justice system that is fair for all 
Victorians. For this, the fair and efficient operation of the 
criminal justice system is essential. 

Rationalising, clarifying and modernising criminal 
procedure laws is one of the most far-reaching reform 
projects undertaken in Victoria. 

To assist criminal justice system participants in effectively 
transitioning to the new laws, the Department of Justice 
has led and facilitated the implementation of the Criminal 
Procedure Act 2009. 

In addition to training, updating ICT and operating 
procedures, it is essential to provide information about 
the new laws. This guide is an important component of 
the implementation process. 

This reform process depends upon commitment from 
many people over a number of years who envision a 
better criminal justice system. I would like to join the 
Attorney-General in thanking the many people from 
within the department, the courts, Victoria Police and 
the legal profession who have contributed to this reform. 
I wish people well with the transition to the new laws and 
encourage them to make full use of them. 

PENNY ARMYTAGE  
Secretary

Foreword
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Overview of the 
Criminal Procedure Act 2009
The Criminal Procedure Act 2009 (the Act) was passed 
by Parliament in February 2009. The Criminal Procedure 
Amendment (Consequential and Transitional Provisions) 
Act 2009 was passed in November 2009. The objective 
of the Act is to consolidate and reform Victoria’s main 
criminal procedure laws. The Act is part of a larger review 
of the Crimes Act 1958, identified as a key initiative
in the Attorney-General’s 2004 Justice Statement,
and in Justice Statement 2 (2008). With more than 1500 
amendments over the last 50 years, the Crimes Act 1958 
was no longer logical or coherent. 

The Act consolidates criminal procedure laws previously 
contained in four separate Acts (Crimes Act 1958, 
Crimes (Criminal Trials) Act 1999, Evidence Act 1958 and 
the Magistrates’ Court Act 1989). As far as is possible, 
the Act adopts a chronological approach which walks 
the reader through the whole of the criminal process from 
the commencement of a proceeding, through hearing 
processes to appeal processes. 

There are a number of important changes to the drafting 
of the Act. 

The Act modernises the language used, removing 
old-fashioned language (including Latin and Norman 
French words) and replacing them with clear and readily 
understood words. ‘Indictment’ replaces ‘presentment’ 
and the prosecution may ‘discontinue a prosecution’ 
rather than enter a ‘nolle prosequi’. Throughout the Act, 
a modern and consistent drafting approach is used. 
The Act abolishes redundant and obsolete laws (e.g. 
the grand jury procedure). The Act harmonises similar 
procedures and uses consistent terminology across 
jurisdictions (e.g. a person charged with a crime is now 
referred to as the ‘accused’ in all jurisdictions). 

The Act takes a new approach to articulating procedural 
issues such as:

• � whether an order can be made on the application of a 
party or on the court’s own motion

• � the entitlement for each party to be present and to  
be heard  

• � the requirement to give notice to another party

• � whether an application may be made orally. 

Previously, a small number of provisions expressly 
articulated some or all of these procedural requirements; 
however, the vast majority did not. The Act adopts 
a consistent approach. These kinds of procedural 

protections will apply in accordance with the principles of 
procedural fairness. Therefore, they are not referred to in 
the Act unless there is a special reason for doing so.

The Act also takes a different and more consistent 
approach to the conferral and description of discretions. 
A range of phrases were previously used including ‘in 
the interests of justice’, ‘as the court thinks fit’, ‘if the 
court thinks appropriate’, ‘if it considers necessary’ and 
‘if desirable’ or a combination of several of these and/or 
similar phrases. This reflects different historical drafting 
styles. The differences between the discretions conferred 
by such phrases are not clear and in many instances 
the different words used appear to convey the same 
meaning.

The Act replaces these different words and phrases with 
the more modern and most commonly used words and 
phrases. This means that ‘appropriate’ and ‘interests 
of justice’ are the primary descriptions used to confer 
and describe discretions. Flexibility is still important and 
there are several instances where ‘necessary’ is used to 
convey a different meaning.  

The Act also makes substantive changes and 
improvements to criminal procedure:

• � Notice to appear, preliminary brief and summary 
case conference procedures are now available in the 
Magistrates’ Court.

• � The Act streamlines and simplifies disclosure regimes 
and harmonises, where appropriate, the provisions 
relating to summary, committal and trial disclosure.

• � The Act clarifies when a trial commences, encourages 
early identification and determination of pre-trial issues, 
allows written guilty pleas and streamlines court 
procedure during trial.

• � The Act improves special procedural and evidentiary 
provisions that apply to complainants and witnesses 
in sexual offence and family violence cases. New 
provisions allow the evidence of an adult complainant 
in a sexual offence trial to be recorded and used if 
needed at a subsequent trial. 

• � The County Court and Supreme Court have new 
powers to deal with related summary offences. 

• � New clearer and simpler tests for appeals against 
conviction and sentence will apply and ‘sentencing 
double jeopardy’ will no longer apply to DPP appeals 
against sentence. The new interlocutory appeals 
framework will allow important issues to be appealed 
before trial. 

Introduction
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• � The Act reduces time limits for the commencement of 
proceedings for summary offences in the Children’s 
Court from 12 months to 6 months.

• � In certain limited circumstances, the Magistrates’ 
Court and the Children’s Court may conduct joint 
committal proceedings where there is a child and adult 
co-accused.

• � New service provisions create a consistent set of rules 
for service of all documents in criminal proceedings. 

• � The Act uses consistent time limits and consistent 
descriptions of those time limits. 

• � The Act introduces a consistent approach to the 
maximum limit on fines for indictable offences heard 
and determined summarily.

To implement all of these changes, the Criminal 
Procedure Amendment (Consequential and Transitional 
Provisions) Act 2009 amended 139 Acts. This involved 
two main types of consequential amendments namely:

• � modernising language and terminology; and

• � updating cross-references to Acts or provisions 
repealed by the Criminal Procedure Act 2009.

The Criminal Procedure Amendment (Consequential and 
Transitional Provisions) Act 2009 also introduced a clear 
and comprehensive criminal appeals framework to the 
Children, Youth and Families Act 2005, based on the 
new appeals framework in the Criminal Procedure
Act 2009.

Using the Legislative Guide
This legislative guide is intended to assist those who will 
use and work with the Act. The structure of the legislative 
guide mirrors the structure of the Act. The guide provides 
an overview of each chapter of the Act. In addition, for 
each section of the Act, the guide contains an overview, 
legislative history and detailed explanation.

This legislative guide was developed as a result 
of funding provided by the Legal Services Board. 
The support of the Board is gratefully acknowledged. 

Flowcharts are used throughout the guide to map the 
processes in the Act, particularly those new processes 
(like interlocutory appeals) or significantly changed 
processes (like disclosure in summary proceedings).  
The guide also contains two Ready Reckoners. These 
documents trace the connections (if any) between the 
Act and previous law. There are two Ready Reckoners; 
they enable the reader to trace the connections between 
the laws using either the Act or the previous laws as a 
starting point. 

Other resources that may be of assistance in 
understanding the Act include the Attorney-General’s 
Second Reading Speeches and the Explanatory 
Memorandum for the Criminal Procedure Act 2009 and 
the Criminal Procedure Amendment (Consequential 
and Transitional Provisions) Act 2009. Summaries of the 
main changes to criminal procedure are also available at 
www.justice.vic.gov.au. In addition, the Judicial College 
of Victoria’s Victorian Criminal Proceedings Manual is 
available at www.judicialcollege.vic.edu.au.

Development of the 
Legislative Guide and the 
Criminal Procedure Act 2009
The Act was developed in consultation with the Criminal 
Law Justice Statement Advisory Group, which consists 
of representatives of the Supreme Court, the County 
Court, the Magistrates’ Court, the Children’s Court, 
the Victorian Director of Public Prosecutions and the 
Office of Public Prosecutions, Victoria Legal Aid, Victoria 
Police, the Law Institute of Victoria, the Victorian Bar, the 
Criminal Bar Association, the Commonwealth Director 
of Public Prosecutions, and several Specialist Advisory 
Groups, comprised of representatives of Advisory 
Group members.

Many other groups contributed to the development 
of the Act, in particular, the community legal sector, 
government departments and statutory agencies. 

Implementation of the reforms introduced by the Act 
has required a vast amount of work in the areas of 
education and training, policies and procedures, and 
information technology systems. This work has been 
undertaken by the Implementation Coordination Group, 
led by the Department of Justice, and comprised of 
representatives of Criminal Law Justice Statement 
Advisory Group members.

The Criminal Law – Justice Statement team in the 
Department of Justice has been responsible for the 
development of the Act, and members of this team 
have contributed in the areas of policy and 
implementation, and in particular, to writing and 
publishing this legislative guide. 

I would like to thank all of these individuals; 
their expertise, commitment and collaboration 
over a number of years has been invaluable 
in the development of this important initiative.

GREG BYRNE 
Director 
Criminal Law – Justice Statement
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Chapter Overview
Chapter 1 sets out the purposes of the Act and when the 
Act commences. It also contains definitions of terms that 
are used in the Act. 

1  Purposes

Overview

This section sets out the purposes of the Act. 

Legislative History

This section is new and has no direct relationship 
to any earlier provisions. 

Discussion

The purpose of this section is to outline some of the key 
purposes of the Act. While this is not an exhaustive list, it 
provides a brief overview of some of the main changes. 

The Act is the result of a comprehensive review and 
overhaul of Victoria’s main criminal procedure laws. Five 
central themes to this review and overhaul were identified 
by the Attorney-General in his Second Reading Speech: 

•	 �Consolidation of provisions concerning criminal 
procedure found in the Crimes Act 1958, Crimes 
(Criminal Trials) Act 1999 and the Magistrates’ Court 
Act 1989. The relevant provisions in these Acts were 
sometimes in the body of the legislation and at other 
times in schedules. The Act brings these provisions 
together and structures them in a logical and  
coherent manner.

•	 �Harmonisation of similar issues that are dealt with in 
different jurisdictions so that, where possible, common 
issues are dealt with in a single provision. For example, 
the power of adjournment that exists in all jurisdictions 
is now a single section, see section 331. The Act also 
achieves greater consistency in the terminology and 
structure of similar provisions across jurisdictions, for 
example, in relation to pre-hearing disclosure.

•	 �Abolition of provisions which are now obsolete, 
such as the procedure for indictment by grand jury.

•	 �Rationalisation of provisions that were enacted over the 
years to deal with particular issues that may no longer 
be relevant to current practice. The Act rationalises 
provisions to ensure that the underlying purpose and 
intent of the provision is clear.

•	 �Modernisation of existing provisions that are drafted 
in a dense and obscure style, using archaic language. 
The Act adopts a modern drafting style, using words 
and phrases that are in contemporary use and that are 
readily understandable.

•	The Attorney-General identified a further objective in 
his Second Reading Speech for the Criminal Procedure 
Amendment (Consequential and Transitional Provisions) 
Act 2009: 

•	 �Consolidation of overlapping provisions to make 
them clearer and easier to understand. For example, 
provisions from the Evidence Act 1958 that relate 
specifically to the giving of evidence in sexual offence 
cases are now located in Part 8.2 of the Act.

As well as overhauling existing criminal procedure  
laws, the Act introduces a number of new procedures 
to improve the operation of the criminal justice system. 
Section 1 captures some of these new procedures 
including: the notice to appear process, an interlocutory 
appeals framework, a power to transfer summary 
charges to the County Court or the Supreme Court  
for determination, and a 6 month time limit for filing 
charges in the Children’s Court. Detailed discussions of 
these changes are found under the relevant sections in 
this guide. 

Modernisation is a central objective of the Act,  
made clear by the Attorney-General in his Second 
Reading Speech:

This Bill introduces major improvements to Victoria’s 
criminal procedure laws by overhauling existing laws 
and introducing substantial policy improvements. 
The new laws are clear, consistent, fair and 
accessible. The Bill builds upon existing systems and 
introduces new procedures to create clear, efficient 
and flexible case management processes. 

As society and the criminal justice system change, 
criminal procedure laws must continue to adapt to 
meet these new challenges. This Bill provides the 
sound platform that we need to do this. 

2  Commencement

Overview

This section sets out when the Act commences. 

Legislative History

This section is new and has no direct relationship 
to any earlier provisions. 

Chapter 1 – Preliminary

http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/67CD63484DBF4527CA256E5B00213DAD/$FILE/99-035a.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/67CD63484DBF4527CA256E5B00213DAD/$FILE/99-035a.pdf
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Discussion

The Act received Royal Assent on 10 March 2009, 
meaning that Chapter 1 of the Act came into effect on  
11 March 2009. 

Section 437 of the Act, which relates to the repeal of the 
sentence indications scheme in the Supreme Court and 
County Court, comes into operation on 1 July 2010. This 
reflects the sunset clause in section 12 of the Criminal 
Procedure Legislation Amendment Act 2008. 

The remaining sections of the Act came into operation 
on the date proclaimed.

Commencement is also connected to transitional 
arrangements. Savings and transitional provisions for the 
Act are located and discussed in Schedule 4 to the Act. 

The commencement day for the Act is 1 January 2010. 

3  Definitions

Overview

This section defines terms that are commonly used 
in the Act. 

Legislative History

The definitions draw on terms used in the Crimes Act 
1958, the Crimes (Criminal Trials) Act 1999 and the 
Magistrates’ Court Act 1989. 

Discussion

Previously, definitions of terms were scattered throughout 
the Crimes Act 1958, the Crimes (Criminal Trials) Act 
1999 and the Magistrates’ Court Act 1989. 

In different jurisdictions, different terms were used to 
describe similar issues relating to criminal procedure. 
For example, the term ‘defendant’ was used in the 
Magistrates’ Court to describe a person charged with an 
offence while the County Court and the Supreme Court 
used the term ‘accused’. 

The objective of this section is to provide a single 
definition for commonly used terms to ensure that 
provisions are clear, consistent and easy to understand 
throughout the Act. 

accused

Legislative History

This definition is based in part on the definition of 
‘defendant’ in section 3(1) of the Magistrates’ Court Act 
1989. 

Discussion

Previously, the term ‘accused’ was usually used in relation 
to a person charged on presentment and appearing 
before the County Court or the Supreme Court.

In contrast, a person charged and appearing before the 
Magistrates’ Court was usually described as a ‘defendant’. 

In the Magistrates’ Court Act 1989, ‘defendant’ is 
defined as both a person charged with a criminal offence 
(whether indictable or summary) and a person against 
whom a civil proceeding has been brought. In the Crimes 
Act 1958 and the Crimes (Criminal Trials) Act 1999 the 
term ‘accused’ or ‘accused person’ is used to describe a 
person charged with an offence. 

The Act uses the term accused throughout. This is 
consistent with the approach taken in human rights 
instruments such as Article 10 of the International 
Covenant on Civil and Political Rights, which refers to 
‘accused’ persons in relation to criminal proceedings. 
Sections 22 and 23 of the Victorian Charter of Human 
Rights and Responsibilities Act 2006 (the Charter) 
also refer to an ‘accused person’ and to an ‘accused 
child’ respectively. 

The term ‘defence’ was used in the Crimes (Criminal 
Trials) Act 1999 to refer to the defendant and any legal 
practitioner representing the defendant. The Act does not 
distinguish between the accused’s legal practitioner and 
the accused, on the basis that it is clear from the context 
that a reference to the party includes a reference to any 
legal practitioner representing the party. 

appeal

appellant

appeal period

Legislative History

These definitions are new and have no direct relationship 
to any earlier provisions.

Discussion

The definition of appeal includes an application for leave 
to appeal. An appeal, in its ordinary sense, may not be 
understood to include an application for leave to appeal. 
However, for the purposes of the Act it is important that 
it does. For example, Chapter 6 of the Act includes an 
application for leave to appeal against conviction at trial 
in section 275. This is referred to as an appeal to ensure 
consistency throughout this Chapter. 

The definition of appeal period relates to stays of 
sentences. Section 309 of the Act expressly recognises 
the presumption that a sentence passed in the Supreme 
Court or the County Court is not stayed when an appeal 
(which includes an application for leave to appeal) 
is made to the Court of Appeal. In order to provide 
certainty in its application, the section provides that a 
sentence is not stayed during the appeal period, which 
is the time between the commencement of an appeal 
and its determination. Further discussion of the new 
presumption created by the Act follows section 309 
(Sentence not stayed during appeal period). 

http://www.austlii.edu.au/au/legis/vic/num_act/cplaa20088o2008426/index.html
http://www.austlii.edu.au/au/legis/vic/num_act/cplaa20088o2008426/index.html
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/67CD63484DBF4527CA256E5B00213DAD/$FILE/99-035a.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/67CD63484DBF4527CA256E5B00213DAD/$FILE/99-035a.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/
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appear

attend

Legislative History

These definitions are new and have no direct relationship 
to any earlier provisions.

Discussion

The Act draws a distinction between the words attend 
and appear. Attend is used throughout the Act to refer to 
a person being physically present in court and appear to 
describe when a person need not be physically present 
in court, if they are represented. 

Previously, there was a lack of consistency as to when 
an accused could appear and when they were obliged 
to attend. The approach significantly differed between 
different stages of the criminal process. 

For example, the commonly accepted position as set 
out in Victorian Criminal Procedure (Fox, 2005, page 
174) was that the accused’s attendance (unless on bail) 
was not required for summary proceedings (whether for 
purely summary offences or indictable offences triable 
summarily) to be valid; an appearance was sufficient. 
However, the statutory basis for this position was not 
particularly clear. Section 41 of the Magistrates’ Court 
Act 1989 drew an apparent distinction between a 
summary offence, in respect of which a warrant could be 
issued if the accused did not ‘appear’ on summons, and 
indictable offences, where a warrant could be issued if 
the accused did not ‘attend’ on summons. 

For consistency, the Act works on the basic proposition 
that an accused is required to appear at all hearings. 
They will also be required to attend if they are bailed 
or remanded in custody to any court date. Importantly, 
the Act also requires the accused to attend in both 
committal (see section 246) and trial (see section 100(2)) 
proceedings unless excused. 

The Act’s approach is intended to reflect current law  
and practice as much as possible, to make the law 
clearer and to provide flexibility where the accused’s 
attendance or non-attendance will be useful for case 
management purposes. 

The presumption in favour of appearance is now 
provided for in section 329. The section also gives the 
court the flexibility to excuse an accused’s attendance 
when it would otherwise be required or to require an 
accused’s attendance (on reasonable notice) when an 
appearance would otherwise suffice. 

This issue is discussed in more detail at sections 328 
to 330. The following flowchart also appears in the 
discussion following those sections, and sets out  
the relationship between the obligation to attend and  
to appear.

LEGEND:

Court responsibility	

Accused responsibility	

Optional process	

Accused Required to Attend or Appear?

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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Appearance by accused 
or representative s.328

Is a representative appearing 
on behalf of accused?

Is it a hearing in committal 
proceeding? s.100(2)

Is accused in custody/bail? 
s.330(1)(b)

Is it a hearing in trial 
proceeding? s.246

Has court required 
attendance? s.330(1)(c)

Do rules require attendance? 
s.330(1)(a)

Accused does not have 
to attend

Accused must 
attend

Court may issue 
warrant for failure 
to attend s.330(5)

Court may excuse 
attendance s.330(3)

Must appear at all 
hearings s.329(1)

Does accused 
have to appear?
Personally or by 
representative 
under s.328

Does accused 
have to attend?
Accused to be 
physically present  
(or by audiovisual) 
s.3

Must appear at appeal 
hearings s.329(2)

Court may excuse 
appearance 
s.329(3)

Court may excuse 
attendance from 
committal hearing 
under s.135 not s.330

Yes

Yes

Yes

Yes

Yes

Yes

No

No

No

No

No

Accused Required to Attend or Appear?
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appropriate registrar

Legislative History

This definition is based on the definition of ‘appropriate 
registrar’ in section 3(1) of the Magistrates’ Court Act 
1989. The reference to proper venue in that definition has 
been amended to refer to section 11 – Place of hearing. 

Discussion

Appropriate registrar is the registrar at the Magistrates’ 
Court where a proceeding is to be heard (in accordance 
with section 11) or transferred to (in accordance with 
section 31). 

This definition is relevant to the filing of a charge-sheet 
in section 14 and the power of the registrar to extend or 
adjourn a return date in sections 19(2) and 20. 

A different term – the registrar – is used for the purposes 
of committal proceedings, and is defined in section 95 
of the Act. This is because the venue of the Magistrates’ 
Court at which a charge-sheet is filed will not necessarily 
be the venue at which a committal proceeding is held. 
Therefore the reference to appropriate registrar is not 
relevant to Chapter 4 of the Act. 

arraignment

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. 

Discussion

The meaning of arraignment is set out in section 215 
and considered in detail in the discussion following 
that section. This definition is significant as part of 
the Act’s approach to resolving uncertainty as to 
whether an arraignment could be considered to be 
the commencement of trial. What constitutes the 
commencement of trial is now prescribed in section 210 
of the Act and a detailed discussion follows that section.

cognitive impairment

Legislative History

This definition is based on the definition of ‘cognitive 
impairment’ in the Crimes (Criminal Trials) Act 1999. 

Discussion

The definition of ‘cognitive impairment’ was inserted 
into the Crimes (Criminal Trials) Act 1999 by the Crimes 
(Sexual Offences) Act 2006. The definition remains the 
same for the purposes of the Act. 

The definition is relevant to the special provisions in the 
Act relating to children and people with a cognitive 
impairment including:

•	 �section 99 (Time limits for determining certain 
committal proceedings for a sexual offence)

•	 �section 123 (Cross-examination of certain witnesses)

•	 �section 163 (Time limits for filing certain indictments)

•	 �Division 5 of Part 8.2 (Use of recorded evidence-in-
chief of children and cognitively impaired witnesses in 
sexual offence and assault matters)

•	 �Division 6 of Part 8.2 (Procedure and rules for children 
and cognitively impaired complainants). 

commencement of trial

Legislative History

This definition is based, in part, on the definition of the 
‘day on which the trial is due to commence’ in section 
3 of the Crimes (Criminal Trials) Act 1999, which was 
defined in that Act as the “day on which the accused is 
due to be put in the charge of the jury”. This approach 
has been substantially changed, as discussed below.

Discussion

The definition of commencement of trial refers to 
section 210 of the Act, which defines when a trial 
commences as, “when the accused pleads not guilty 
on arraignment in the presence of the jury panel in 
accordance with section 217.” 

The question of when a trial formally commences 
has been unclear in Victoria for reasons that are 
discussed below.

The need to define when a trial commences is important 
in relation to:

•	 �a number of pre-trial procedures that are tied to the 
commencement of trial (e.g. prosecution openings 
under section 182 and defence responses under 
section 183) 

•	 �the time limit for filing an indictment for sexual offences 
in section 163

•	 �the time limits for when different types of trial must 
commence in section 211 

•	 �providing a clear division in the Act between steps that 
occur at trial and those occurring prior to trial. 

Before the Act, the commencement of trial could mean 
two different things:

•	 �At common law the formal commencement of trial  
is when the accused is arraigned and by a plea  
of not guilty, formally “joins issue with the Crown.” 
This definition remains current in Victoria (see R v Talia 
[1996] 1 VR 462).

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/67CD63484DBF4527CA256E5B00213DAD/$FILE/99-035a.pdf
http://www.austlii.edu.au/au/legis/vic/num_act/coa20062o2006269/index.html#s1
http://www.austlii.edu.au/au/legis/vic/num_act/coa20062o2006269/index.html#s1
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/67CD63484DBF4527CA256E5B00213DAD/$FILE/99-035a.pdf
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•	 �Section 3 of the Crimes (Criminal Trials) Act 1999 
defined the ‘day on which the trial is due to commence’ 
as being the “day on which the accused is due to be 
put in the charge of the jury”.

This approach arose in part from the use of the term 
‘arraignment’ in section 5(2) of the Crimes (Criminal 
Trials) Act 1993 (later repealed). The 1993 Act required 
that the accused be ‘arraigned’ at the beginning of the 
first directions hearing. Therefore it was arguable that 
the trial could technically have commenced at the first 
directions hearing. 

The Crimes (Criminal Trials) Act 1999 attempted to clarify 
the issue by providing that, while an accused must 
plead at a first directions hearing, this did not limit the 
requirement that the accused be arraigned prior to the 
commencement of trial. This process of pleading at the 
directions hearing was no longer called an ‘arraignment’.

The definition of ‘the day on which the trial is due to 
commence’ as being the day on which the accused is 
due to be put in the charge of the jury in the 1999 Act 
was also intended to overcome uncertainty as to whether 
an arraignment commenced the trial. However, divergent 
practice remained, with some considering that a plea 
entered at a directions hearing formally commenced the 
trial while others considered that the arraignment must 
be before the jury panel to formally commence the trial.

Before 1983, arraignment was the appropriate trigger for 
the commencement of trial because there was usually 
no delay between arraignment (which always took place 
before the jury panel) and empanelment of the jury. 
However, that changed with the introduction of section 
391A of the Crimes Act 1958 in 1983, which allowed 
for questions of law and other matters relevant to the 
trial to be determined after arraignment but prior to the 
empanelment of the jury. 

Section 199 of the Act significantly reforms the section 
391A procedure. There is now no need to maintain a 
window of time between arraignment and empanelment. 
This created an opportunity to choose a definite event 
which commences a trial.

The event chosen needed to be close in time to when, as 
a matter of common understanding, a trial commences. 
Although there are different views on this point, it 
appears to be generally accepted that the empanelling of 
the jury forms part of the trial. 

However, the Crimes (Criminal Trials) Act 1999 reference 
to the point at which the accused is “put in the charge 
of the jury” does not accurately reflect that common 
understanding of when a trial commences, as it does not 
include the selection and empanelling of the jury. 

This Act now marks the commencement of a trial 
using the entry of a not guilty plea on arraignment before 
the jury panel. This approach also maintains broad 
consistency with the common law.

Defining the commencement of trial in this way has 
allowed time limit provisions that work backwards from 
a predicted trial date to refer to the day on which the trial 
is “listed to commence”. This phrase is designed to link 
these pre-trial steps to a definite date that represents the 
earliest date on which the trial may in fact commence. In 
practice, a number of trials may be listed to commence 
on a certain date at the beginning of a block of trial time. 
When those trials actually commence is often determined 
by the length and relative priority of other scheduled trials. 

Where the trial does not commence on the listed date, 
the required pre-trial steps will already have been taken. 
Therefore the time between the listed date and the actual 
commencement of trial will be available to determine 
pre-trial issues, if required.

By confirming that the only arraignment that commences 
a trial is an arraignment before the jury panel, earlier 
arraignment becomes available as a case management 
tool without any suggestion that this involves the formal 
commencement of the trial.

Sections 215 and 217 also form part of this  
overall approach.

Section 215 describes what an arraignment is and 
confirms that the accused can be arraigned and re-
arraigned at any time. Note that section 180 confirms 
that the accused can be arraigned at a directions hearing 
and provides a truncated process of arraignment in 
certain circumstances.

Section 217 requires that an accused who has not 
pleaded guilty to all charges in an indictment must be 
arraigned before the jury panel. 

compulsory examination hearing

Legislative History

This definition is new, however the compulsory 
examination procedure in section 106 is based on 
section 56A of the Magistrates’ Court Act 1989. 

Discussion

This definition relates to a hearing under section 106 
of the Act. Section 106 sets out the procedure for the 
conduct of a compulsory examination hearing, which 
is a step that may arise in a committal proceeding under 
Chapter 4. 

contest mention hearing

Legislative History

This definition is new, however the contest mention 
provision in section 55 of the Act is based on clause 3A 
of Schedule 2 to the Magistrates’ Court Act 1989. 
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Discussion

This definition refers to a hearing under section 55 of the 
Act. A contest mention hearing is often conducted in a 
summary proceeding before a case goes to a defended 
summary hearing. A more detailed discussion of the 
contest mention system, including the powers of the 
court at such a hearing, follows section 55.

conviction

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. 

Discussion

The definition of conviction is relevant to Chapter 6 
(Appeals), in particular, the right to appeal against 
conviction both from the Magistrates’ Court and from the 
Supreme Court or County Court. 

Under Division 1 of Part 3 of the Sentencing Act 1991, 
a court that finds a person guilty of an offence has a 
discretion as to whether or not to record a conviction, in 
certain circumstances. 

Section 8(3)(b) of the Sentencing Act 1991 provides that 
a finding of guilt without the recording of a conviction 
has the same effect, for the purpose of appeals against 
sentence, as if a conviction had been recorded. Section 
567 of the Crimes Act 1958 previously referred only to 
the right of a person to appeal against conviction without 
specifying whether this included a finding of guilt but no 
record of conviction. 

In R v Celep [1998] VSC 262, the Court of Appeal held 
that a person who had been found guilty by a jury had a 
right to appeal the conviction under section 567 where 
the verdict had been accepted by the court, even though 
no conviction was formally recorded. 

The definition of conviction reflects the same approach. 
A conviction occurs when the court accepts a plea of 
guilty or a verdict of guilty. The decision of the court to 
record or to not record that conviction is a separate 
matter under the Sentencing Act 1991. It is important to 
note that this definition does not apply to other chapters 
and that the question of when a person is convicted 
other than for appeal purposes will continue to be 
governed by common law principles.

In Maxwell v R [1996] HCA 46, the High Court was 
concerned primarily with the principle of autrefois 
convict, but it set out the framework for deciding whether 
and when a person is formally convicted:

The question of what amounts to a conviction 
admits of no single, comprehensive answer. Indeed, 
the answer to the question rather depends upon 
the context in which it is asked (see Cobiac v 
Liddy (1969) 119 CLR 257 at 271). On the one 
hand, a verdict of guilty by a jury or a plea of guilty 
upon arraignment has been said to amount to a 
conviction. On the other hand, it has been said that 
there can be no conviction until there is a judgment 
of the court, ordinarily in the form of a sentence, 
following upon the verdict or plea. 

The High Court made it clear that, in the context of 
autrefois convict, it is the entry of the plea or verdict 
that amounts to a conviction. In other contexts (e.g. 
the calculation of time) there must also be a ‘formal 
acceptance’ by the court of the plea or verdict, ordinarily 
by incorporation into an order of the court. 

Whether there has been such a formal acceptance is a 
matter of fact. For example, it was held in DPP v McCoid 
[1988] VR 982 that if the judge remands the accused for 
sentence, that represents an acceptance of the plea or 
verdict and therefore there will have been a conviction.

corporate accused

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. 

Discussion

Previously, in both the Magistrates’ Court Act 1989 and 
the Crimes Act 1958 the term ‘body corporate’ was used 
to describe a corporate accused. The Act refers to a 
body corporate charged with an offence as a corporate 
accused. This description is used where the section 
applies only to a corporate accused. In other places a 
reference to an ‘accused’ will include both an accused 
who is a natural person and a corporate accused.

criminal record

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. 

Discussion

A criminal record sets out all previous convictions 
of a person and must comply with the requirements of 
section 77 if the case is a summary proceeding in the 
Magistrates’ Court, or section 244 if it is for an indictable 
offence in the Supreme Court or County Court.
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The criminal record replaces the practice of alleging 
prior convictions in a ‘further presentment’ previously 
found in section 376 of the Crimes Act 1958. A more 
detailed discussion of the basis for the new procedure is 
set out in sections 77 and 244. 

The prosecution retains a discretion not to include prior 
convictions in a criminal record if they are, for example, 
old, minor or otherwise not relevant. 

Crown Prosecutor

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. 

Discussion

The Public Prosecutions Act 1994 provides for the 
appointment of the Chief Crown Prosecutor, Senior 
Crown Prosecutors and Crown Prosecutors, as well as 
setting out their respective functions and powers. 

The definition of Crown Prosecutor is important as 
there are several references to Crown Prosecutor in the 
Act. For example, in section 159 a Crown Prosecutor (in 
the name of the DPP) may file an indictment. A Crown 
Prosecutor may also sign a criminal record in section 
244(3) of the Act. 

depositions

Legislative History

This definition is based on the definition of ‘depositions’ 
in section 3(1) of the Magistrates’ Court Act 1989. 

Discussion

The definition of depositions in the Act is worded slightly 
differently to the definition in the Magistrates’ Court Act 
1989. The term ‘tendered’ is replaced by “admitted in 
evidence”, for consistency with section 139 of the Act – 
Admissibility of non-oral evidence. However, this is not 
intended to change the meaning of depositions from its 
previous meaning. 

The definition is relevant to sections 188 (Prosecution 
notice of additional evidence) and 242(3) (Summary 
offence related to indictable offence). 

direct indictment

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. 

Discussion

The definition of direct indictment relates to sections 
161 and 174 of the Act. In summary, an indictment 
will be a direct indictment where it does not include a 
charge, or a charge for a related offence, on which the 
accused was committed for trial. As a result, a direct 
indictment formally commences a criminal proceeding 
(see section 6). The following table sets out what is, and 
is not, a direct indictment.

Background to filing 
indictment

Is it a direct 
indictment?

The accused was committed 
for trial and the indictment 
contains a charge on which 
the accused was committed 
for trial.

No

The accused was committed 
for trial and the indictment 
contains a charge for a 
related offence.

No

The accused was committed 
for trial but the indictment 
does not contain any charges 
on which the accused was 
committed for trial or any 
related offences.

Yes

There was a committal 
proceeding but the accused 
was not committed for trial on 
any charges.

Yes

There was no committal 
proceeding at all.

Yes 

How does the Act apply to a mixed indictment?

A ‘mixed indictment’ is an indictment which contains a 
charge(s) on which the accused was committed for trial 
(or a related offence) and a direct indictment charge(s) 
(e.g. where they were discharged at committal on that 
charge and any charge for a ‘related offence’).

Under the Crimes Act 1958 it was possible for one 
presentment to contain counts for offences on which 
the accused had been committed for trial and counts 
for offences on which the accused had been directly 
presented. As Fox states, “[e]ach count in a presentment 
is, for the purpose of evidence and verdict, a separate 
indictment.” (Fox, Victorian Criminal Procedure, 2005, 
paragraph 8.2.8).

This Act does not change that situation.
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Clause 5 of Schedule 1 to the Act indicates that an 
indictment may contain charges for related offences. 
Section 193 provides that where an indictment contains 
more than one charge, the court may order that the 
charges be tried separately. Sections 194 and 195 
deal with joint and separate trials for indictments 
containing charges for: sexual offences; and conspiracy 
and commission of an offence, respectively. For many 
provisions, it does not matter whether the indictment (or 
charges in the indictment) is a direct indictment or not 
(e.g. orders for a separate trial (sections 193–195), the 
power to amend an indictment (section 165); and filing of 
a fresh indictment (section 164)).

A mixed indictment is best viewed as one indictment  
(or one document) even though the history of the 
charges, and the source of the power to include each 
charge in an indictment, may be different. However, the 
Act may apply differently to charges in the indictment 
depending on whether they are direct indictment charges 
or not. If an indictment contains charges with different 
requirements, both requirements must be complied with. 
This can be achieved by following the most onerous 
procedure of the two requirements or the procedure with 
the most safeguards.

The different requirements that can arise are set out in 
the following table.

Process Requirements Reasons for following particular requirement

Time limits for filing 
certain indictments 
(s.163)

The time limits for filing an 
indictment only apply to charges 
on which the accused was 
committed for trial. There are no 
statutory time limits for filing a 
direct indictment.

  

As there are no statutory time limits for filing a 
direct indictment, compliance with the time limits 
for charges on which the accused was committed 
for trial will be sufficient.

Indictment to be served 
on accused (s.171)

•	 �ordinary indictment – a  
copy must be served (by 
ordinary service)

•	 �direct indictment – a copy must 
be personally served

By personally serving a mixed indictment, all 
requirements will be satisfied (s. 395 provides  
that personal service satisfies a requirement for 
ordinary service). 

Time limit for 
commencing a trial (other 
than sexual offences) 
(s.211)

•	 �ordinary indictment –  trial must 
commence within 12 months 
of the date on which the 
accused was committed for trial 
(s.211(a))

•	 �direct indictment – trial must 
commence within 12 months 
of the day on which the 
accused was committed for trial 
(s.211(b))

It is virtually inevitable that in this situation these 
two events will occur on different days. Time runs 
from whichever event occurs first in time. This must 
be determined on a case by case basis. The most 
common scenario will be that an accused will be 
committed for trial on some charges and directly 
indicted on others (at the time the indictment is 
filed). In this situation the most relevant time limit will 
be the first one to expire, namely the day on which 
the accused was committed for trial. The power of 
the court to extend time applies to each charge on 
the indictment.

Time limit for 
commencing a trial for a 
sexual offence (s.212)

•	 �ordinary indictment – trial must 
commence within 3 months 
of the date on which the 
accused was committed for trial 
(s.212(a))

•	 �direct indictment – trial must 
commence within 3 months of 
the day on which the accused 
was committed for trial 
(s.212(b))

It is virtually inevitable that in this situation these 
two events will occur on different days. Time runs 
from whichever event occurs first in time. This must 
be determined on a case by case basis. The most 
common scenario will be that an accused will be 
committed for trial on some charges and directly 
indicted on others (at the time the indictment is 
filed). In this situation the most relevant time limit will 
be the first one to expire, namely the day on which 
the accused was committed for trial. The power of 
the court to extend time applies to each charge on 
the indictment.



Chapter 1  |  27

Example 1

On 1 March 2010, the accused is committed for 
trial for the offence of indecent assault. This is a 
sexual offence but the complainant is not a child 
or person with a cognitive impairment. Therefore, 
the indictment must be filed within 28 days of the 
date of committal (s.163(3)). On 25 March 2010, 
an application for extension of time is granted for a 
further 28 days. On 10 April 2010, an indictment is 
filed containing an additional offence which was not 
part of the committal proceedings. The accused is 
directly indicted on this charge.

Example 2

The accused was committed for trial on 1 March 
2010. The trial for this charge must be held within 
3 months (s.212(3)) because indecent assault is a 
sexual offence. The direct indictment was filed on 
10 April 2010. The time limit for the directly indicted 
charge (if it is also a sexual offence) is 3 months 
from the date of filing the indictment (s.212(b)). 
The indictment containing both charges is served 
personally on the accused.

On 25 May, the prosecution seeks an extension of 
time for the commencement of the trial which is now 
listed to commence on 20 July. The prosecution 
seeks the extension of time (s.247(1)) in relation to 
all charges on the indictment to 25 July 2010. All 
charges in the indictment now have the same time 
limits. The trial is adjourned to 16 August 2010. A 
further extension of time is granted to 25 August 
2010. This extension applies to all charges on the 
indictment and is an extension of not more than 3 
months (s.247(2)).

DPP

Legislative History

This definition is based, in part, on the definition of 
‘prosecutor’ in section 3 of the Crimes (Criminal Trials) 
Act 1999. 

Discussion

The Public Prosecutions Act 1994 governs the role of 
the DPP as well as the DPP’s powers of delegation and 
the role of the Office of Public Prosecutions. The DPP is 
appointed under Part IIIA of the Constitution Act 1975.

The definition of ‘prosecutor’ in section 3 of the 
Crimes (Criminal Trials) Act 1999 includes the DPP 
for the Commonwealth. The Act does not include the 
Commonwealth DPP in the definition of DPP because 
the Act (as a piece of state legislation) cannot directly 
confer powers on commonwealth actors such as the 
Commonwealth DPP. 

Victorian criminal procedure is adopted for 
Commonwealth offences tried in Victorian courts 
(see High Court case of Rohde v Director of Public 
Prosecutions [1986] HCA 50; (1986) 161 CLR 119) by 
way of analogy. This is based on sections 68(1) and 
79 of the Judiciary Act 1903 (Cth) which provide that 
a state or territory’s laws relating to procedure apply to 
commonwealth offences tried in that state. 

It is unnecessary to refer to the Commonwealth DPP in 
the Act given the constitutional effect of state legislation 
on the Commonwealth, as well as the jurisprudence and 
provisions of the Judiciary Act 1903.

This approach means that references to the DPP will be 
treated as analogous to the Commonwealth DPP, unless 
there are special reasons why they should not be. 

evidence in support of alibi

Legislative History

This definition is based on the definition in section 
399A(7) of the Crimes Act 1958. 

Discussion

This definition is a central feature of the alibi process 
which is set out in sections 51 and 52 (in relation to 
summary proceedings) and sections 190 and 191 (in 
relation to trial procedures) of the Act. 

Provisions relating to alibi evidence were previously 
contained in section 47 of the Magistrates’ Court Act 
1989 (in relation to summary matters) and sections 
399A and 399B of the Crimes Act 1958 (in relation to 
trials). The Act includes general provisions relating to alibi 
evidence which largely replicate the original provisions. 

filing hearing

Legislative History

This definition is new and has no direct relationship to 
any earlier statutory provisions. Previously, filing hearings 
were provided for in rules 3.02 and 4.02 to 4.05 of the 
Magistrates’ Court (Committals) Rules 1999. They are 
now included in the Act as they represent an important 
stage in a committal proceeding.

Discussion

The definition of filing hearing refers to section 101 of the 
Act, which provides that the court may fix a date for the 
committal hearing, a time for service of the hand-up brief 
and make any order or give any direction that it considers 
appropriate. A filing hearing will be the first court event 
in a committal proceeding under Chapter 4. Section 
6(4) allows an informant to request a committal hearing 
when a charge-sheet includes an indictable offence 
(i.e. an offence that can be the subject of a committal 
proceeding). Section 10 then sets out the process by 
which the court lists a matter for a filing hearing. 
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full brief

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. 

Discussion

The definition of full brief refers to section 41 of the Act, 
which lists the contents of a full brief. 

The full brief is a key component of the new, 
comprehensive disclosure regime in summary 
proceedings, introduced by the Act in Division 2 of Part 
3.2. A more detailed discussion of the contents of the full 
brief, and when it is likely to be used, follows section 41.

hand-up brief

Legislative History

This definition is new and is based on provisions in the 
Magistrates’ Court Act 1989.

Discussion

The definition of hand-up brief refers to section 110 of 
the Act, which sets out the contents of a hand-up brief. 

The hand-up brief is the primary mechanism for 
disclosure in committal proceedings. A more detailed 
discussion of the hand-up brief follows section 110.

in detention

Legislative History

This definition is based on section 361(4) of the Crimes 
Act 1958.

Discussion

The definition of in detention is relevant to section 332 
(Transfer of accused between place of detention and 
court). This section provides that a person who has  
legal custody of an accused in detention must transfer 
the accused to and from court whenever necessary. It  
is also referred to in section 391(3) in relation to  
personal service.

indictable offence that may be heard  
and determined summarily

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. Section 28(1) is based on section 
53 of the Magistrates’ Court Act 1989. 

Discussion

The definition refers to section 28(1) of the Act, which 
identifies the different types of indictable offences 
that may be heard and determined summarily. This 
categorisation is important for deciding whether offences 
are to be heard and determined summarily (i.e. in the 
Magistrates’ Court) or indictably (i.e. after a committal 
proceeding to determine whether there is sufficient 
evidence for a trial in the Supreme Court or County Court).

informant

Legislative History

This section is based on the definition of ‘informant’ 
in section 3(1) of the Magistrates’ Court Act 1989. 

Discussion

An informant is defined as a person who commences 
a criminal proceeding in the Magistrates’ Court. This is 
consistent with the definition in the Magistrates’ Court 
Act 1989. 

A criminal proceeding in the Magistrates’ Court can 
be commenced in the ways set out in section 6 of the 
Act. There is no restriction on who can commence a 
proceeding in the Magistrates’ Court, but that person is 
usually a member of the police force or a public official. 

A large number of sections in the Act refer to the 
informant by giving the informant certain obligations 
(e.g. to disclose material) or rights (e.g. to refuse to 
disclose material on certain grounds under section 45). 

However, it is important to note that only a small number 
of sections require the informant to do something 
personally. The primary example is section 12 which 
requires an informant to apply personally for a warrant 
to arrest. As a result, there is nothing preventing steps 
being taken by another person on behalf of the informant 
in accordance with ordinary principles of agency. This 
is particularly relevant for police cases where the day to 
day conduct of a prosecution is increasingly managed 
by police prosecutors. The Act does not prevent this 
from occurring. The steps which can be taken on behalf 
of an informant include serving or receiving documents, 
withdrawing charges or negotiating on summaries. 

An exception to this broad agency approach is made in 
relation to who may appear on behalf of an informant in 
court where section 328(c) recognises the role of police 
prosecutors explicitly. This is necessary because ordinary 
agency principles do not extend to an entitlement to 
appear on behalf of another person in court.
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infringements registrar

Legislative History

This section is based on the definition of ‘infringements 
registrar’ in section 3(1) of the Magistrates’ Court 
Act 1989. 

Discussion

Infringements registrar is relevant to the definition of 
proceeding, discussed below. 

interlocutory appeal

interlocutory decision

Legislative History

These definitions are new and have no direct relationship 
to any earlier provisions.

Discussion

These definitions support the new interlocutory appeals 
regime, which is discussed in more detail below in 
relation to Division 4 of Part 6.3 and, in particular, 
following section 295. In essence, the new regime allows 
important decisions, made before or during a trial in 
the Supreme Court or County Court, to be appealed 
immediately rather than waiting until the trial is finished. 
The right of appeal is subject to strict rules requiring 
judge certification and leave from the Court of Appeal. 

The purpose of the definition of interlocutory appeal is 
to allow references to this new process in other parts of 
the Act.

The broad definition of interlocutory decision is central 
to the interlocutory appeals regime. It avoids technical 
arguments about what sorts of decisions, orders or 
rulings can be appealed, as discussed in more detail in 
relation to Division 4 of Part 6.3. 

The reference to a stay of proceedings in the definition of 
interlocutory decision has been included to avoid doubt, 
rather than to suggest that a decision on a stay would 
not ordinarily fall into the broad primary definition. This is 
confirmed in the Explanatory Memorandum to the Act.

This approach reverses the effect of Smith v R [1994] HCA 
60; (1994) 181 CLR 338. In that case, the High Court held 
that the Court of Appeal did not have power to overturn a 
permanent stay, granted by Vincent J to five police officers 
charged with murder. That decision was based on section 
17A of the Supreme Court Act 1986 which has been 
amended to accommodate interlocutory appeals.

Item 116 of the Schedule to the Criminal Procedure 
Amendment (Consequential and Transitional Provisions) 
Act 2009 amends section 17A(3) of the Supreme Court 
Act 1986 to replace a reference to Part VI of the Crimes 
Act 1958 (repealed by the Act) with reference to Part 6.3 
of Chapter 6 of the Act. Part 6.3 of Chapter 6 deals with 
appeals and case stated procedures from the County 
Court and the Trial Division of the Supreme Court to 
the Court of Appeal. Division 4 of Part 6.3 of Chapter 6 
makes specific provision for interlocutory appeals. 

Juries Commissioner

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions.

Discussion

The definition is relevant to section 246 of the Act which 
requires parties to inform the Juries Commissioner of 
any event which may affect whether or not a jury will be 
required or when a jury will be required. 

legal practitioner

Legislative History

This definition is based, in part, on the definition of ‘legal 
practitioner’ in the Magistrates’ Court Act 1989 and 
Crimes (Criminal Trials) Act 1999.

Discussion

The definition distinguishes between an Australian lawyer 
and an Australian legal practitioner. Under the Legal 
Profession Act 2004, an Australian lawyer is a person 
who is admitted to the legal profession. An Australian 
legal practitioner is an Australian lawyer who holds a 
current practising certificate. 

Section 2.2.2 of the Legal Profession Act 2004 generally 
prohibits any person from engaging in legal practice if 
the person is not an Australian legal practitioner (i.e. if the 
person does not hold a current practising certificate). 

Section 2.2.2(2) lists persons who are exempt from this 
rule and includes a person employed by the DPP or a 
public authority. This exemption is relevant to criminal 
procedure as it covers, for example, employees of the 
Office of Public Prosecutions. 

For the purposes of the Act, the definition of legal 
practitioner includes an Australian legal practitioner 
as well as a person who is exempt from holding a 
practising certificate under section 2.2.2(2)(g) of the Legal 
Profession Act 2004. 

http://www.austlii.edu.au/au/legis/vic/consol_act/mca1989214/
http://www.austlii.edu.au/au/legis/vic/consol_act/mca1989214/
http://www.austlii.edu.au/au/cases/cth/HCA/1994/60.html
http://www.austlii.edu.au/au/cases/cth/HCA/1994/60.html
http://www.austlii.edu.au/au/legis/vic/consol_act/sca1986183/
http://www.austlii.edu.au/au/legis/vic/num_act/cpaatpa200968o2009758/
http://www.austlii.edu.au/au/legis/vic/num_act/cpaatpa200968o2009758/
http://www.austlii.edu.au/au/legis/vic/num_act/cpaatpa200968o2009758/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/67CD63484DBF4527CA256E5B00213DAD/$FILE/99-035a.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/lpa2004179/
http://www.austlii.edu.au/au/legis/vic/consol_act/lpa2004179/
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mention hearing

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. Section 53 is also new and has no 
direct relationship to any earlier provisions. 

Discussion

The definition refers to a hearing under section 53, 
which sets out what powers the Magistrates’ Court may 
exercise at a mention hearing. 

A more detailed discussion of mention hearing is set out 
under section 53 of the Act. 

notice to appear

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. Section 21 is also new and has no 
direct relationship to any earlier provisions. 

Discussion 

The notice to appear is a new and alternative method to 
require a person to appear at court. 

A more detailed discussion of the notice to appear is set 
out in the discussion of section 21 of the Act. 

ordinary service

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions.

Discussion

The definition of ordinary service forms part of the Act’s 
new approach to service, discussed in detail in relation to 
Part 8.3. The Act consistently refers to ordinary service 
unlike the Magistrates’ Court Act 1989 which refers to 
service by ‘ordinary post’. 

Section 394 of the Act sets out how ordinary service may 
be effected, namely by:

•	 �sending a copy of a document by ordinary pre-paid 
post to the last known place of residence or business 
of the person

•	 �if the person is represented by a legal practitioner, 
sending a copy by pre-paid ordinary post to the 
business address of the legal practitioner

•	 �delivering a copy of the document into the legal 
practitioner’s document exchange facilities

•	 in any other manner agreed to by the parties. 

It should be noted that under section 395,  
personal service will also satisfy the requirements of  
ordinary service.

Different rules apply to service on the informant or on the 
DPP (see section 392). 

A more detailed discussion of ordinary service follows 
section 394.

originating court

original jurisdiction

Legislative History

These definitions are new and have no direct relationship 
to any earlier provisions.

Discussion

The definitions of originating court and original 
jurisdiction are related and are intended to clarify which 
proceedings can be appealed to the Court of Appeal 
under Part 6.3.

Originating court is referred to in relation to appeal 
rights in sections 274, 278, 287 and 291 (rights of 
appeal against conviction and sentence). This definition 
identifies the court from which an appeal can be made 
by reference to the County Court or Trial Division of the 
Supreme Court when exercising their original jurisdiction. 

The definition of original jurisdiction is intended to 
capture all criminal proceedings heard in the County Court 
or Trial Division of the Supreme Court at first instance (i.e. 
not already on appeal or review from any other court). It 
clarifies that this will include the determination of related 
and unrelated summary offences in the Supreme Court or 
the County Court (see sections 242 and 243) as well as 
proceedings for contempt or breach of a sentencing order, 
such as a community based order (under section 47(1) of 
the Sentencing Act 1991).

This clarification of appeal rights renders section 105 of 
the Sentencing Act 1991 redundant, so that section has 
been repealed (see section 432). 

personal service

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions.

Discussion

The definition forms part of the Act’s new approach to 
service, discussed in detail at Part 8.3. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/sa1991121/
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Section 391 sets out how personal service may be 
effected, namely by:

•	 �giving a copy of the document to the person 
to be served 

•	 �if they do not accept it, putting it down in their presence

•	 �leaving a copy at the person’s last known or usual 
place of residence with a person who appears to be 
over 16 years

•	 �if a person is in detention by sending a copy by 
registered post to the place of detention

•	 �if a legal practitioner provides written notice that they 
have instructions to accept personal service by:

– � giving a copy of the document to the legal practitioner

– � leaving a copy of the document at the ordinary place 
of business of the legal practitioner

– � sending a copy of the document by registered post to 
the ordinary place of business of the legal practitioner. 

Different rules apply to service on the informant or on the 
DPP (see section 392). 

A more detailed discussion of personal service follows 
section 391.

plea brief

Legislative History

This definition is new and has no direct relationship to any 
earlier provisions. Section 117 is based, in part, on clause 
5 of Schedule 5 to the Magistrates’ Court Act 1989. 

Discussion

The definition of plea brief refers to section 117 of the 
Act, which lists the required contents of a plea brief. 

Plea brief is a shortened disclosure brief used in 
committal proceedings where an accused intends to 
plead guilty to the charge(s). A more detailed discussion 
of plea brief follows section 117. 

police gaol

Legislative History

This definition is based on the definition of ‘police gaol’ 
in section 3(1) of the Magistrates’ Court Act 1989, which 
refers to the definition in the Corrections Act 1986.

Discussion

The Act also refers to the definition in the Corrections 
Act 1986. Part 3 of that Act sets out that any premises 
or place that is not a prison may be appointed to be a 
police gaol by Order of the Governor in Council. This 
definition is relevant to the definitions of in detention and 
responsible person in section 3 of the Act. 

preliminary brief

Legislative History

This definition is new, though the content of the 
preliminary brief in section 37 draws from the 
content of the outline of evidence in section 37A of the 
Magistrates’ Court Act 1989. 

Discussion

The definition of preliminary brief refers to section 37 of 
the Act, which sets out the content of the preliminary brief. 

A preliminary brief is a new, shortened disclosure 
brief that is available in summary proceedings, and is 
compulsory in some types of cases. It is part of a new 
approach to prosecution disclosure introduced by the 
Act. A more detailed discussion of preliminary brief 
follows section 37. 

previous conviction

Legislative History

This definition is based, in part, on the definition of ‘previous 
conviction’ in section 376(4) of the Crimes Act 1958. 

Discussion

The definition of previous conviction includes a prior 
conviction or a finding of guilt by a court. It expressly 
excludes previous convictions that have been set aside, 
namely those which have been:

•	set aside on appeal

•	 �entered in the Magistrates’ Court but not recorded in 
the County Court as the result of a successful appeal

•	 �set aside for the purposes of a rehearing in the 
Magistrates’ Court. 

This definition is relevant to the definition of criminal 
record (see sections 77 and 244).

prison

Legislative History

This definition is based on the definition of ‘prison’ in 
section 3(1) of the Magistrates’ Court Act 1989, which 
refers to the definition in the Corrections Act 1986.

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/ca1986149/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/ca1986149/
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Discussion

The Act also refers to the definition in section 10 of the 
Corrections Act 1986, which provides that any premises 
may be appointed as a prison by Order of the Governor 
in Council.

This section is relevant to the definitions of in detention 
and responsible person, as well as section 331 which 
relates to notifying a person in prison of an adjournment. 

proceeding

Legislative History

This definition is based on the definition of ‘proceeding’ 
in section 3(1) of the Magistrates’ Court Act 1989 with 
minor modifications. 

Discussion

The definition relates only to the Magistrates’ Court. 

The purpose of the definition is to ensure that 
administrative decisions pertaining to a proceeding are 
not mistaken for commencing the proceeding.

The Act adopts a new, clearer approach to the 
commencement of proceedings. This is set out in section 
5 which clarifies that a proceeding is commenced (for the 
purposes of the Magistrates’ Court) by filing and signing 
a charge-sheet.

public official

Legislative History

This definition is based, in part, on the definition of  
‘public official’ in section 30(1A) of the Magistrates’ Court 
Act 1989. 

Discussion

There are a number of statutory agencies and public 
authorities that prosecute criminal offences in the 
Magistrates’ Court. The Act defines public official to 
capture people employed by such agencies which have 
the authority to prosecute. 

The definition of public official is particularly relevant 
to section 14 which enables a public official to issue a 
summons to answer to a charge and section 21 which 
enables a public official to serve a notice to appear. It is 
also relevant to section 77, which provides that a public 
official may sign a criminal record.

related offences

Legislative History

This definition is based on section 4(4) and (5) of the 
Crimes (Criminal Trials) Act 1999 which is consistent with 
clause 2 of the Sixth Schedule to the Crimes Act 1958 
(Joining of charges in one presentment). 

Discussion

The definition of related offence is relevant to several 
processes in the Act. 

The Act introduces a new procedure that enables the 
Magistrates’ Court to transfer a summary offence that is 
related to an indictable offence to the court to which the 
accused has been committed for trial. The definition of 
related offence captures an offence that is founded on 
the same facts as the indictable offence, or forms part of 
a series of offences of the same or similar character. A 
more detailed discussion of this new procedure can be 
found at sections 145 and 242. 

Related offence is relevant to the filing of a direct 
indictment. A direct indictment is defined in section 3 
of the Act as an indictment filed against an accused who 
has not been committed for trial in respect of the offence 
charged in the indictment or a related offence. 

The definition is also used in clause 5 of Schedule 1 
which allows multiple accused and multiple charges to 
be included in the same indictment but only where the 
charges are for related offences. This issue is discussed 
in more detail in relation to section 170.

related summary offence

Legislative History

This section is new and has no direct relationship to any 
earlier provisions. 

Discussion

Section 145 requires the Magistrates’ Court to transfer 
a charge for a summary offence that is related to an 
indictable offence to the court to which the accused has 
been committed for trial. 

Once the charge has been transferred it is referred to as 
the related summary offence. This is relevant to section 
242 which sets out the procedure for determining a related 
summary offence in the County Court or Supreme Court. 

responsible person

Legislative History

This definition is new and draws on section 361(4) of the 
Crimes Act 1958. 

Discussion

The definition of responsible person is relevant to 
section 332 (Transfer of accused between place of 
detention and court). Section 332(3) provides that if the 
court orders that an accused be brought before the 
court, the responsible person must cause the accused to 
be brought before the court in accordance with the order. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
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return date

Legislative History

This definition is based on the definition of ‘mention date’ 
in section 3(1) of the Magistrates’ Court Act 1989. 

Discussion

The Act simplifies and rationalises the terms used for 
different hearings in the Magistrates’ Court. Previously, 
the term ‘mention date’ was used to describe the first 
hearing in either the summary or committal stream. This 
could be either a mention hearing or a filing hearing 
depending on whether it was a summary or committal 
proceeding. This resulted in confusion as ‘mention date’ 
could be interpreted as relating only to a mention hearing 
in a summary proceeding. 

The Act distinguishes between the allocation of matters 
in the summary stream and the committal stream, so a 
more neutral term has been used to describe the first 
hearing in both of these streams, namely return date. In 
summary, a return date will be:

•	 in the summary stream, the first mention hearing 

•	 in the committal stream, the filing hearing.

sentence

Legislative History

This definition is based in part on the definition of 
‘sentencing order’ in section 3(1) of the Magistrates’ 
Court Act 1989 and section 566 of the Crimes Act 1958. 

Discussion

The Act adopts a single, inclusive definition of sentence. 

The previous two definitions (noted in the legislative 
history above) had a substantial degree of overlap. The 
words “means any order made by the court following 
a finding of guilt” in the Magistrates’ Court Act 1989 
definition have not been included in the Act definition 
because it appears to cover orders that are not intended 
to be sentences. For example, Part 3 of the Sentencing 
Act 1991 includes many orders that are made by a court 
following a finding of guilt that are not intended to be 
sentences (see sections 18P(2), 18Q(2), 18ZQ(1)(a) and 
18ZY(3)). 

The Act retained the inclusive approach in previous 
definitions to ensure that there is flexibility in the 
application of the definition. This in turn allows the 
boundaries of the definition to be determined by the 
courts as the need arises. 

The definition includes the recording of a conviction. This 
reflects that whether or not a conviction is recorded, 
particularly for less serious offending, is an important 
issue in the sentencing process. 

sexual offence

Legislative History

This definition is based, in part, on the definition of 
‘sexual offence’ in section 3(1) of the Magistrates’ Court 
Act 1989. 

Discussion

Introduction

The Act brings together criminal procedure laws 
previously located in the Crimes (Criminal Trials) Act 
1999, the Magistrates’ Court Act 1989, the Crimes Act 
1958 and the Evidence Act 1958. 

The differences in these Acts arise from the changes 
that have been made to procedure in sexual offence 
cases, which are a result of a number of major reviews 
by the Victorian Law Reform Commission (VLRC) (first 
in 1989–1991 and then in 2004). Over the years, the 
VLRC’s recommendations have been implemented by 
the introduction of legislation to amend or create new 
procedural provisions for sexual offence cases. Many  
of the inconsistencies arise from these changes over  
the years. 

Previous position

The Magistrates’ Court Act 1989 definition of ‘sexual 
offence’ included:

•	 �offences against subdivisions 8A to 8E in Part I, 
Division I of the Crimes Act 1958

•	attempts to commit those offences

•	assaults with intent to commit those offences. 

The definition applied to criminal procedure in the 
Magistrates’ Court, particularly in relation to time limits 
for holding a committal proceeding in sexual offence 
cases and the cross-examination of certain witnesses 
in such cases. Some processes in Schedule 5 to the 
Magistrates’ Court Act 1989 used a different definition, 
for example, time limits for holding a committal mention.

The definition was inserted by the Crimes (Sexual 
Offences) Act 1991, which was based largely on the 
recommendations of the VLRC in 1989–1991. However, 
a reference to sexual offences in relation to time limits 
for committal mentions was introduced in 1989, and in 
relation to committal proceedings, in 2006. 

The Crimes (Criminal Trials) Act 1999 definition simply 
adopted the definition of ‘sexual offence’ in section 
3(1) of the Evidence Act 1958, which is the same as 
the Magistrates’ Court Act 1989 definition. The Crimes 
(Criminal Trials) Act 1999 definition of ‘sexual offence’ 
applies to time limits for filing indictments.
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Crimes Act 1958

The Crimes Act 1958 defined ‘sexual offence’ in a number 
of different places. One definition of ‘sexual offence’ which 
related to criminal procedure is section 359A(1)(a), which 
sets a 3 month time limit for commencing a trial in respect 
of a sexual offence. ‘Sexual offence’ for the purpose of 
this section included a narrower group of offences from 
subdivisions 8A−8D of the Crimes Act 1958, as well as 
attempts to commit those offences or assaults with intent 
to commit those offences. 

Section 359A did not apply to the following offences in 
the Crimes Act 1958:

•	compelling sexual penetration (section 38A)

•	assault with intent to rape (section 40)

•	 indecent act with 16 or 17 year old child (section 49)

•	 �facilitating sexual offences against children  
(section 49A)

•	other sexual offences (subdivision 8E) 

•	sexual servitude offences (subdivision 8EAA).

This select group of offences was inserted by the Crimes 
(Sexual Offences) Act 1991. They could be considered 
the more ‘serious’ sexual assault offences, however there 
is no explanatory material which reveals why this group 
of offences was selected. Prior to 1991, the section 
related only to the offence of sexual penetration of a child 
under the age of 16 (section 45). 

The application of section 359A was broadened by 
the Justice Legislation Amendment (Sex Offences 
Procedure) Act 2008, which amended the section to 
include a requirement that a trial for a sexual offence 
commence within 3 months where the complainant 
was a child or a cognitively impaired person at the time 
proceedings commenced. The definition of ‘sexual 
offence’ for the purposes of the amendment is broader 
than section 359A(1) and includes: all offences against 
subdivisions 8A–8E, attempts to commit those offences, 
and assaults with intent to commit those offences. 

The inconsistencies are highlighted in the table below 
which shows the different time limits for trial for different 
categories of sexual offence.

Complainant Applicable offence Time limit

Adult complainant Sections 38, 39, 44, 
45, 47, 47A, 51, 52 
or 57

3 months

Adult complainant Sections 38A, 40, 49, 
49A, subdivision 8E 
and subdivision 8EAA

12 
months

Child or person 
who is cognitively 
impaired at the 
time proceedings 
are commenced

Subdivisions  
8A to 8E

3 months

Child or person 
who is cognitively 
impaired

Subdivision 8EAA 12 
months

Section 372 of the Crimes Act 1958 relates to the 
presumption that where multiple charges for sexual 
offences are listed in the same indictment, the charges 
are to be tried together. The definition of ‘sexual offence’ 
adopted for this section was much broader than the 
Magistrates’ Court Act 1989 and the Crimes (Criminal 
Trials) Act 1999 definitions. It included offences to which 
clause 1 of Schedule 1 to the Sentencing Act 1991 
applies. That clause sets out sexual offences for the 
serious sexual offender provisions of the Sentencing 
Act 1991. It includes, for example, offences against the 
Prostitution Control Act 1994 and the Classification 
(Publications, Films and Computer Games) (Enforcement) 
Act 1995. 

This Act

The Act adopts a single definition of sexual offence that is 
broadly consistent with the definitions in the Magistrates’ 
Court Act 1989, the Crimes (Criminal Trials) Act 1999 and 
section 3 of the Evidence Act 1958. It includes:

•	 �offences in subdivisions 8A–8EAA of the 
Crimes Act 1958 

•	attempts to commit those offences

•	assaults with intent to commit those offences. 

The only change from those definitions is the inclusion 
of sexual servitude offences (subdivision 8EAA of the 
Crimes Act 1958). 

The sexual servitude offences were introduced in 2004 
as part of the Justice Legislation (Sexual Offences and 
Bail) Act 2004. That Act inserted new offences to deal 
with trafficking in women and children from overseas for 
forced prostitution and sexual exploitation. These are 
also serious sexual offences. 

http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.austlii.edu.au/au/legis/vic/num_act/jlaopa200818o2008545/
http://www.austlii.edu.au/au/legis/vic/num_act/jlaopa200818o2008545/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/6180452A15D02C7ECA25769600000DDB/$FILE/58-6231a215.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/496A6FCFE62CAA80CA25769500835AEE/$FILE/89-51a149B.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/67CD63484DBF4527CA256E5B00213DAD/$FILE/99-035a.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/67CD63484DBF4527CA256E5B00213DAD/$FILE/99-035a.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/40511806E2A2D779CA25768F0012CC9F/$FILE/91-49a113.pdf
http://www.austlii.edu.au/au/legis/vic/consol_act/pca1994295/
http://www.austlii.edu.au/au/legis/vic/consol_act/cfacga1995596/
http://www.austlii.edu.au/au/legis/vic/consol_act/cfacga1995596/
http://www.austlii.edu.au/au/legis/vic/consol_act/cfacga1995596/
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/95c43dd4eac71a68ca256dde00056e7b/EA19D3C94566AC35CA25765E001AB489/$FILE/58-6246a163.pdf
http://www.austlii.edu.au/au/legis/vic/num_act/jloaba200420o2004436/
http://www.austlii.edu.au/au/legis/vic/num_act/jloaba200420o2004436/


Chapter 1  |  35

However, the new offences in subdivision 8EAA were not 
included in the common definition of ‘sexual offence’. As 
a result, child complainants in sexual servitude cases were 
not covered by the special procedures created for children 
in the Crimes Act 1958 or the Evidence Act 1958.  

To address this issue, the Act expands the definition of 
‘sexual offence’ to include subdivision 8EAA offences 
so that the procedural provisions also apply to sexual 
servitude offences. 

Following this discussion is a table outlining the relevant 
sections of the Act that apply to sexual offence cases. As 
these provisions are mainly taken from the Magistrates’ 
Court Act 1989, the Crimes (Criminal Trials) Act 1999 
and the Evidence Act 1958, the definition is consistent 
with their scope, apart from the addition of subdivision 
8EAA offences. 

Two provisions which have changed in scope are 
sections 126(1)(a) and 212 of the Act. Unlike section 
359A(1) of the Crimes Act 1958, section 212 is not 
limited to serious sexual offences. It simply refers to 
sexual offence as it is defined in section 3 of the Act. 
The impact of this change is to broaden the 3 month 
time limit for commencement of trial to apply to a wider 
range of sexual offences. 

The same approach has been taken in section 126(1)(a) 
in relation to time limits for holding a committal mention 
hearing in sexual offence cases. This was previously 
found in clause 4(2) of Schedule 5 to the Magistrates’ 
Court Act 1989 which adopted the same definition 
as that used in section 359A(1). The scope of this 
section has broadened in the same way as section 212, 
discussed above.

The approach in the Act creates consistency and 
simplicity. In all situations except one, the new definition 
applies. The exception is section 194 (Order for separate 
trial – sexual offences) which is based on section 
372(3AA) of the Crimes Act 1958. Like its predecessor, 
section 194 contains a specific extension of the definition 
of sexual offence to offences in clause 1 of Schedule 
1 to the Sentencing Act 1991, to avoid limiting its 
application. 

The following table sets out, in summary form, the impact 
on each of the key processes in the Act as a result of the 
change to a consistent definition of sexual offence.

Section of the Act Heading Content Previous Section Change in scope of 
definition

Section 126 (1)(a) Time limits for 
holding committal 
mention hearing

Must be within 
3 months of 
commencing a 
criminal proceeding  
in the case of a  
sexual offence

Magistrates’ 
Court Act 1989 
Sch 5 cl.4(2) 

Now applies new, broader 
definition discussed above.

Section 99(1) Time limits for 
determining 
certain committal 
proceedings for a 
sexual offence

Must be within 2 
months of  
final committal  
mention hearing

Magistrates’ 
Court Act 1989 
Sch 5 cl.10A

No change except addition 
of sexual servitude offences 
(subdivision 8EAA).

Section 123 No cross-
examination of 
certain witnesses in 
sexual offence cases

Court must not 
grant leave to 
cross-examine in a 
proceeding for sexual 
offence – if witness is 
a complainant child or 
cognitively impaired 
and statement made 
or evidence recorded

Magistrates’ 
Court Act 1989 
Sch 5 cl.11A

No change except addition 
of sexual servitude offences 
(subdivision 8EAA).

Section 133 Special rules 
applicable to  
sexual offences

Lists who may 
be present while 
complainant is  
giving evidence

Magistrates’ 
Court Act 1989 
Sch 5 cl.17

No change except addition 
of sexual servitude offences 
(subdivision 8EAA).
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Section of the Act Heading Content Previous Section Change in scope of 
definition

Section 163(2) 
and (3)

Time limits for filing 
certain indictments

(2) Indictment to be 
filed within 14 days 
unless extension 
granted (complainant 
child or cognitively 
impaired)

(3) In all other sexual 
offence cases at least 
28 days from the day 
on which the trial is 
listed to commence

Crimes (Criminal 
Trials) Act 1999 
s.4(2)(aa)

No change except addition 
of sexual servitude offences 
(subdivision 8EAA).

Section 194 Order for separate 
trial – sexual offence

Charges on same 
indictment should be 
tried together

Crimes Act 
1958 s.372 
(3AC)

No change except addition 
of sexual servitude offences 
(subdivision 8EAA).  
Note, this section has 
extended the definition of 
sexual offence.

Section 212 Time limits for 
commencing trial for 
sexual offences

Trial must commence 
within 3 months from 
when a person is 
committed for trial, or 
3 months from filing 
direct indictment.

Crimes Act 
1958 s.359A(1)

Now applies new, broader 
definition discussed above.

Part 8.2 Witnesses Special rules and 
procedure for the 
giving of evidence 
by witnesses and 
complainants in sexual 
offence and family 
violence proceedings 

Evidence Act 
1958 ss.37A to 
37E, 41A to 41E 
and 41G to 41H 

Previous sections have 
been clarified and 
consolidated. See detailed 
discussion at Part 8.2. 

special hearing

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. This definition relates to provisions 
in Part 8.2, which was inserted into the Act by the 
Criminal Procedure Amendment (Consequential and 
Transitional Provisions) Act 2009. 

Previously, these provisions were located in the Evidence 
Act 1958. However, that Act did not contain a definition 
of the term. 

Discussion

This definition relates to the special rules pertaining to 
witnesses in criminal proceedings for sexual offences. 

At a special hearing the oral testimony of a witness 
(examination-in-chief, cross-examination and re-
examination) in a trial is audiovisually recorded. A special 
hearing is conducted for trials that relate (wholly or partly) 
to a charge for a sexual offence where the complainant is 
under the age of 18 years or has a cognitive impairment. 

For a more detailed discussion of special hearings see 
Division 6 of Part 8.2.

summary case conference

Legislative History

This definition is new and has no direct relationship to 
earlier definitions, although the term was used in the 
Crimes (Criminal Trials) Act 1999. 

Discussion

The definition of summary case conference refers 
to section 54 of the Act, which sets out the purpose of  
a summary case conference and when it must  
be conducted.

A summary case conference is a new process for 
encouraging, and in some cases requiring, the parties 
to a summary matter to discuss it out of court early 
in the proceedings in order to attempt to resolve it or 
decide how it will proceed. A more detailed discussion of 
summary case conferences follows section 54.
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summary hearing

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. 

Discussion

A summary hearing is held in a summary proceeding. 
It is the actual hearing at which the charge is determined 
by calling evidence. Previously, this particular step in a 
proceeding did not have a clear statutory name. It was 
commonly referred to as either a ‘defended hearing’  
or a ‘contest’.

Summary hearings are discussed in more detail in 
relation to Part 3.3 of the Act. 

trial judge

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. 

Discussion

The definition of trial judge is relevant to Part 5.7 of the 
Act which sets out procedure at trial and the powers of 
the trial judge. 

The Act distinguishes between a judge who presides 
over pre-trial proceedings and a trial judge who presides 
over the trial. 

Victoria Legal Aid

Legislative History

This definition is new and has no direct relationship to 
any earlier provisions. 

Discussion

The definition is relevant to a number of sections in the 
Act, particularly the right of the accused to be informed 
of the contact details of Victoria Legal Aid either in a 
charge-sheet (see section 13) or disclosure briefs such as 
the preliminary brief and full brief (see sections 37 and 41). 

It is also relevant when an accused is unrepresented, for 
example section 144 of the Act, which requires the court 
to warn the accused that it is their responsibility to apply 
for legal aid. 

Finally, it applies to section 197, which allows the court 
to order Victoria Legal Aid to provide representation to an 
accused in a trial.

youth justice centre

Legislative History

This definition is based on the definition of ‘youth justice 
centre’ in section 3(1) of the Magistrates’ Court Act 1989. 

Discussion

The definition is relevant to the definition of imprisonment 
in section 283 of the Act which includes detention in a 
youth justice centre. It is also relevant to section 333 – 
Power to return accused to youth justice centre. 

4  References to Parts

Unless the context otherwise requires, a reference  
in the Act to a Part by a number must be construed  
as a reference to the Part of the Act designated by  
that number.
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